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(iii) 


JUDICIAL DISTRICTS AND DISTRICT JUDGES 


Number of Counties in District Judges in District (Residence 
District of Judge 
First .---.-- Johnson, Pawnee, Nemaha,|William F. Colwell _../Pawnee City 
and Richardson. 
Second -.../Sarpy, Cass, and Otoe. Victor H. Schmidt  -__|Papillion 
Walter H. Smith  _.... Plattsmouth 
Third -.--.-/Lancaster. Herbert A. Ronin -j|Lincom 
Elmer M. Scheele ..__/Lincoln 
Bartlett E. Boyles --._|Lincoln 
William C. Hastings —~_j/Lincoln 
Fourth ---..|/Douglas. Patrick W. Lynch -...;|Omaha 
Lawrence C. Krell -..|Omaha 
James P. O’Brien __.-|Omaha 
Donald Brodkey -__-.]Omaha 
John C. Burke -..-_. Omaha 
John E. Murphy ----.|OQmaha 
Rudolph Tesar ..--.-- Omaha 
Donald Hamilton Omaha 
James A. Buckley __-}Omaha 
Theodore L. Richling peas 
Samuel Caniglia -____- a 
Fifth —--~--- Hamilton, Polk, York, But-}Howard W. Kanouff _|Wahoo 
fer, Seward, and Saunders.jJohn D. Zeilinger ~---|York 
Sixth -...--[Dodge and Washington. Robert L. Flory ..---- Fremont 
Seventh ...-/Fillmore, Saline, Thayer, {Orville L. Coady -.-_- Hebron 
and Nuckolls. 
Eighth --.--|Thurston, Dakota, Dixon, |Joseph E. Marsh ---..|South Sioux 
and Cedar. City 
Ninth - .-../Knox, Antelope, Cuming,/George W. Dittrick __|Norfolk 
Pierce, Madison, Stanton,|Merritt C. Warren ___/Creighton 
Wayne, and Burt. 
Seasel Adams, Clay, Phelps, Kear-jNorris Chadderdon ~|Holdrege 
teats ney, Harlan, Franklin, and/Fredric R. Irons _--~-_|Hastings 
Webster. 
Eleventh -—-|Hall. Donald H. Weaver ---\Grand Island 
Twelfth __--. Sherman and Buffalo. S. S. Sidner ..._ -|Kearney 


Thirteenth — 


McPherson, Logan, Lincoln,/Hugh Stuart North Platte 


and Dawson. 


Fourteenth ./Chase, Hayes, Frontier, Jack Hendrix —-._--_... Trenton 
Furnas, Red Willow, Hitch- 
cock, Perkins, Gosper, and 
Dundy. be RS a 
Fift _/Brown, Keya Paha, Boyd,|William C. Smith, Jr. |Ainsworth 
eentl’ Rock. Holt and: Whésler. 
Sixteenth  .|Cherry, Sheridan, Dawes,|Robert R. Moran ~---- Alliance 
Box Butte, and Sioux. ee a 
Seventeenth |Scotts Bluff. Ted R. Feidler ------_ Scottsbluff 
Eighteenth _jJefferson and Gage. William B. Rist Beatrice 
Nineteenth ./Banner, Kimball, Morrill,JJohn H. Kuns -------- Kimball 
Cheyenne, Garden, Deuel, 
Arthur, and Keith. 
~|Grant, Hooker, Thomas, [William F. Manasil -__|Burwell 
Twente Blaine, Loup, Garfield 
Greeley, Howard, Valley, 
and Custer. 
Twenty-first Noe Platte, Colfax, C. Thomas White -..-/Columbus 


Nance, and Merrick. 
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Allstate Ins. Co.; Hull vy. ~------.------.-_-_---_------+----- 130 
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Application of Abler, In re, -.----------..------.-~~---~---- 530 
Application of Allen, In re, -_------_------.----~--------.-- 156 
Application of Farmers Irr. Dist., In re, __--.------~.------- 825 
Application of Howard McLean Co., In re, ---------~-~------ 30 
Application of Radio-Fone, Inc., In re, ---------------~----- 637 
Application of Schmer, In re, _-.--_.---------.---~--------- 245, 
Application of Smith, In re, ----------~-------.----.------ 533 
A.T.S. Mobile Telephone, Inc.; Radio-Fone, Inc. v. ----.-~----- 637 
Bader v. Hodwalker --.--...--.---_---.....----~.~--.-~---- 138 
Bailey. v.. ‘McCoy .-225-4.---s 5+ sh sl ea eae - 618 
Ballew: “v:. Ballew:22<-22. cele. Lee oe ese ese e ce ceseks 397 
Barmore; Paxton & Vierling Steel Co. v. ------.------------ 54 
Belek y. Travelers Ind. Co. ..----------~-------~------~----- 470. 
Benton. vi sBenton: i222 echt eo ee esses es leneeccus 205 
Bernt: vs. Sweet: 2s22csco55 suet h ee ee re 236 
Beshaler v. Helberg ~--_-----------.--..~----------_--.---- 584 
Bevins:: ‘State: Vs. -s52-2-2d 22 ssscc ck pecs ce cselle ise oes 785 
Bishoff ‘v:: Pieper? 2-2 22 o nsec se escen sks sees sees ee 783 
Boals¢ ; Todd V5. 2202222520 hte oe a cee es 51 
Board of Educational Lands & Funds v. Rosenberger __.--... 726 
Board of Equalization; Chudomelka vy, ~-----~--_--------.... 542 
Board of Regents of University of Nebraska; Thompson v. -... 252 
Bohannon; State v. --------------~------~.-------------... 594 
Bole v. S.M.S. Trucking Co. ~------~------~------~_.------- 841 


Boston; State: Vi. .<=-iclsies- ese e Sl ech ol elec ce lcaee 388 
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Vo Soo 3. Dobe Soe eee oe ee ee eS 369 
Chicago, B. & Q. R. R. Co.; Howard McLean Co. v. ..------.- 30 
Choat; State ex rel. Medlin v. ~.--.__------_-_-____--_____ 689 
Christiansen; State v. ~-..-.-.-----------.------ ee 13 
Chudomelka v. Board of Equalization ~.....__...__-...-_._-- 542 
City of Imperial v. Raile ~-.---._-.--._.-____.---_--------- 404 
City of Omaha; George Rose Sodding & Grading Co., Inc. v. -. 683 
City of Omaha; J. W. Auto Parts, Inc. v. -----.------------ 624 
City of Plattsmouth; Elliott v. ----..----....------.-_--__- 165 
City of Scottsbluff; Webber v. ~-------__--_------------ ---- 282 
Clark: -v.. Sweet 222052022 22sec bien clits ecco sae 232 
Clifton; ‘State. vi 225-225 s.c5- 555k pha esonkoesescsboscenns 714 
Columbus Steel Supply; Marshall v. ------------------------ 102 
Commercial State Bank; Farmers Union Coop Assn. v. ~----- 376 
Conn: vi TTL, Ine. 230222525250 cee bese kale ceselecsee deed 112 
Continental Assur. Co.; Scarpello v. ------------------------ 395 
Cook;:) State:-Vi. oss -e2eee5 hs te osuetee lice ssh ossele ss soc wt SS 788 
County Board of Commissioners; Shear v. ~----------------- 849 
County of Hall; Nebraska Mil-Nic, Inc. v. ~.--_--__-----.-.- 656 
County Tax Levy, In re 1969-1970, ------------____---__---- 119 
Cruse: ‘State -vi -csccecasenee senses cee sdesencsccceccceeece 331 
Davis}: Winston, V2. .2<5 soc se Sos ceus cose es she es ees kee 522 
Dennis;. Johnson. v: 1..22-.2 25224200 scee nce ue tet scs 95 
Department of Banking; Douglas County Bank v. ~_--____~. 545 
Department of Banking; First Fed. Sav. & Loan Assn. v. _-_- 562 
Dial Constr. Co.; Sinnett v. -.----------_-.---------------- 190 
Dobson Bros. Constr. Co.; Gorges v. ----------.-_..-__-- 19, 23 
Douglas County Bank vy. Department of Banking -----_~-____ 545 
Doyle; State ex rel. Sanders v. ~-------------_---.---------- 453 
Eagle Raceway, Inc.; Hollamon y. ~-...------------------.-- 221 
Eagle Raceways, Inc.; Brander v, ~--..-------_--__.------__ 508 


Eckstein;: State: ¥V...<22.-c22 2b se oe nese le ohne 167 
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Bickmeiér;: ‘State: vi; c22c<sstewn ssccsecsecn ocean scene cues 491 
Elliott v. City of Plattsmouth ~__.-.._--..------------------ 165 
Eseamilla;. State v:. 1.22 22-22. -.000--2 5.06 -0-8n-esee ese nue 457 
Estate.:of Neil, -In-re,. 22ccseplesess sod cba esobeesecc leet 364 
Estate of Panter, In re, _--.----.-------.------------------- 615 
Estate of Reller, In re, ..--..--.----_---.----------------~- 313 
Evans v. Metropolitan Utilities Dist, -..-____-.-_.--.-------- 261 
Invanss: (State We. 2Sse ccc bi ee eee ee Be A474 
Farmers Elevator Mut. Ins. Co.; Nile Valley Coop. G. & M. Co. v. 720 
Farmers Irr. Dist., In re Application of, _.--_.-..------.--~.- 825 
Farmers Irr. Dist. v. Schumacher ~---.-..-_.-----~--------- 825 
Farmers Union Coop Assn. v. Commercial State Bank ~--___- 876 
Feliman; State v. --....__--..--____.-_- ee 767 
First Fed. Sav. & Loan Assn. v. Department of Banking ----- 562 
Bilint: :v..\Panter,.23 20 3S oo ee 615 
Folkers; Shamburg v. -.-.----.--___..-_-_-_----_e ee 169 
Ford Motor Co.; Kohler v, ~-.----.---._-.-_----_---_------- 428 
Fords. State: “vy. 22s onc eens cote ese el 353 
Words: Steven. vi. esc itoun ee ee ee oe ene 401 
Franklin; State v. --...-..---_---_-_-.-.-_---_---_ +e 363 
Freeholder’s Petitions, In re, ...--..----- 138, 141, 226, 282, 236 
Freeman v. Rose —--_--.--..-..-----_--- 2. 176 
Fulton; State y. _._._-_--o-- eee 187 
Furrow, In re Interests of, _--..---..--__--__---___---_--__. 64 
Garza; State, ‘vi. sssesce ce ncse ees os ose ee eee 407 
General Telephone Co.; Grantham v. __-___-~_..-_._-_---__. 647 
George Rose Sodding & Grading Co., Inc. v. City of Omaha -_ 683 
Gifford v. Ag Lime, Sand & Gravel Co, -.-.-.------_-.------- 57 
Gladem; Hodgson v. _-._------.----_..- ~~ eee 736 
Goham:: State ve oisosal Uses eet ee 34 
Goree-:V.. Goree: booscs oo 522 ob Secs eee eee ss ci sess 774 
Gorges v. Dobson Bros. Constr. Co. --.-....--.-_-__--_._- 19, 23 
Grantham v. General Telephone Co, ------.------.-_-------. 647 
Gray; State Vi 26. 2h ose ee oe et es 197 
Greenburg; State v. ~--_---.----__.-___-_---_ 149 
Greving v. Hodwalker ~_-----_---___--_.-___--__--_-_-__-- 141 
Gutierrez;. State: Vi. 202 cc clack csncce ee ee 383 
Hacker :v:; Perez: -.s2nn-ietcesesoce ecole eee oe 485 
Hall County; Nebraska Mil-Nic, Inc. v. --------.-_.-___--___ 656 
Hamilton; State v. ~---.-------------------.-----__---__-- 859 
Hansen v. Abbott -_-_--..-.-.--------.---__--~_----__-__-_ 248 
Hanson: v: Hanson, ~==-.2222s2 520) 22 ees 108 
Harms; Sechovec v. ~.----~-..--~-----_2 ~~ 70 


Hartford Acc. & Ind. Co. v. Olson Bros., Inc. ----.-.-___-__.- 179 
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Hatten; State: v;. 2.12220 Sec ee ete ost 237 
Hayes; State: Ve. a Loc- 2c eseole oe ec eccsc oes ai ee 325 
Hays.ve JOnNSON. eee ee ec eu Sot ook ee ce 307 
Healey v. Naimie ~~... -.._.---__.--.___.---.__-___-_---__-- 494 
Heavican vy. Holbrook _..--..-.-------.----.---.----------- 814 
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Helberg; Beshaler vy. _-----.----~---_---------------------- 584 
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In.:re.:Estate: of: Neil! 202025 22 se oe ee 364 
In re Estate of Panter .___------_-------.--.--_.-=-------- 615 
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Insurance Co. of North America; Lydick v. .-_----_~--------- 97 
Interest of Naimie, In re, ~---.-----~----------------------- 494 
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PUL, Ine;s-Conn.¥i, 22 2ss22 sees eset tebe cee sk esse eccbsoue 112 
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Johnson v. Dennis ~..--__.-~.-----~-~-------+~--~-----~--- 95 
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Johnson v. Municipal University of Omaha --------~--------- 24 
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STATE OF NEBRASKA, APPELLEE, V. WILLIAM RALPH 
HoLLoOway, APPELLANT. 
187 N. W. 2d 85 


Filed May 21, 1971. No. 37356. 


Criminal Law: Searches and Seizures: Affidavits. In passing 
on the validity of a search warrant, the court may consider only 
information brought to the attention of the magistrate. For 
the affidavit of a tip from an informant to be sufficient, the 
magistrate must be informed of (1) some of the underlying 
circumstances from which the informant concluded that the 
articles were located where he claimed they were, and (2) some 
of the underlying circumstances from which the officer con- 
cluded that the informant was credible. Affidavits for search 
warrants must be tested in a common sense, realistic fashion. 
A recital of some of the underlying 
circumstances in the affidavit for a search warrant is essential 
if the magistrate is to perform his detached function. Mere 
affirmance of belief or suspicion is not sufficient. 

Criminal Law: Searches and Seizures: Trial: Evidence. The 
State has the burden of establishing the legal sufficiency of a 
consent to a search and seizure, The existence and voluntari- 
ness of a consent is a question of fact. 

Criminal Law: Searches and Seizures. A consent freely and in- 
telligently given by the proper person may operate to eliminate 
any question otherwise existing as to the propriety of a search 
and seizure. 


Under the circumstances of this case, the de- 
fendant had no standing to challenge the legality of the search 
and seizure. 

Criminal Law: Witnesses: Constitutional Law. In order to deny 
a claim to the privilege against self-incrimination by a witness, 


(1) 
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it must be paitastiy: clear to the judge from a careful consid- 
eration of all of the cireumstances in the case that the witness 
is mistaken and that the answer or answers cannot rere 
have a tendency to incriminate. 


Appeal from the district court for Douglas County: 
RupDoLPH Tesar, Judge. Affirmed. 


A. Q. Wolf and Bennett G. Hornstein, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy G. 
Berger, for appellee. 


Heard before Wuire, C. J., CARTER, SPENCER, BOSLAUGH, 
SmirH, McCown, and Newron, JJ. 


McCown, J. 

A jury found William Ralph Holloway guilty of the 
robbery of a bartender at a tavern in South Omaha, 
Nebraska. He was sentenced to 10 years imprisonment 
and this appeal followed. 

At approximately 9 p.m., on December 13, 1968, three 
negro males held up and robbed the bartender and 
patrons of Little Paul’s tavern. The robbers used a 
sawed-off shotgun and handguns and departed with 
money and personal effects, including men’s and women’s 
billfolds. 

The robbery was one of a series of robberies which 
had occurred in Omaha. The police had been investi- 
gating the former robberies on December 12, 1968, and 
again on December 13, 1968. The police believed that 
following a robbery, the robbers might go to a brick 
dwelling at 5425 South 29th Avenue, which was the 
residence of Christabelle Jenkins. 

At approximately 4 p.m., on the afternoon of December 
13, 1968, Sgt. Barrett executed a sworn affidavit for 
the issuance of a search warrant for a 12-gauge sawed- 
off shotgun, assorted pistols and handguns. The affi- 
davit alleged that the sole and only reasons for his be 
lief that the guns were concealed or kept on the de- 
scribed premises was “information received from an 
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informant whose information has been reliable in- the 
past.” The judge of the municipal court issued a search 
warrant for the described property, reciting that “the 
following grounds exist for issuance of a search war- 
rant, to-wit: Reliable information received from an in- 
formant whose information has been reliable in the past.” 

At approximately 6 or 7 p.m., the police began sur- 
veillance of the residence of Christabelle Jenkins from 
a distance of a half block. At approximately 9:15 p.m., 
the officers in the car heard a police radio report of a 
robbery at Little Paul’s tavern. They left the residence 
for 15 or 20 minutes. Shortly after the return of the 
police officers to the front of the Jenkins residence, 
two negro males came out of the house. They were 
arrested by other officers some 300 feet east of the resi- 
dence. The police, with their search warrant, went to 
the door of the residence. A 15-year-old son of Mrs. 
‘Jenkins came to the door. The police showed him the 
search warrant and he let them in. As they entered, 
they met the defendant coming down the stairs. He was 
arrested on the spot. In the front upstairs bedroom, 
lying on the bed, was a sawed-off shotgun, assorted 
cards and papers, men’s billfolds and ladies’ billfolds 
and purses. 

Mrs. Jenkins lived in the house with her four children. 
She was the sole tenant and they were the only persons 
who lived in the house. Sgt. Coleman of the police 
department had been acquainted with her all of her life. 

Mrs. Jenkins was not at home at the time the de- 
fendant was arrested. She was found at the Workmen’s 
Club. Sgt. Coleman, together with. Sgt. Dailey, left the 
Jenkins house and went to the Workmen’s Club. There 
in the manager’s office, Coleman testified that he told her 
that he had a search warrant for her house and he 
thought she should come with them. She said he didn’t 
need anything to search her home; that shé was willing 
to let them search. She did not remember whether 
they had told her they had a-‘search warrant or not. 
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She rode with the police officers to her home and when 
they got there, she invited Coleman and Dailey into the 
house. She told them that she wanted to cooperate. 
When they entered the home, other policemen were 
still there. Sgt. Coleman showed Mrs. Jenkins the items 
on the bed in the upstairs bedroom. She told the police 
to take whatever was there. Neither the defendant nor 
the other two men arrested had ever lived in the 
Jenkins house. One of them had never been in the 
house before. The defendant had frequently visited 
her home but she had not given him permission to enter 
her home at any time that day. There was no evidence 
as to how the defendant or the other men entered the 
house. 

A motion to suppress the evidence seized in the 
Jenkins bedroom was heard prior to trial and was de- 
nied by the district court. The defendant was found 
guilty by the jury. He was sentenced to 10 years 
imprisonment. 

The defendant contends that the motion to suppress 
the seized evidence should have been sustained. He 
argues first that the search warrant was invalid be- 
cause the affidavit was unsupported by facts. The 
State apparently takes the position that all the factual 
information which the police had might possibly have 
been submitted to the magistrate outside the affidavit, 
and, therefore, probable cause should be assumed from 
the issuance of the warrant. 

We think it only necessary to refer to section 29-814, 
R. R. S. 1943: “A warrant shall issue only on affidavit 
sworn to before the judge or magistrate and establish- 
ing the grounds for issuing the warrant. * * * It (the 
warrant) shall state the grounds or proper cause for its 
issuance and the name or names of the persons whose 
affidavits have been taken in support thereof.” (Em- 
phasis ours.) 

The rule in this state is clear. In passing on validity 
of.a search warrant the court may consider only in- 
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formation brought to the attention of the magistrate. 
For the affidavit of a tip from an informant to be suffi-. 
cient the magistrate must be informed of (1) some of 
the underlying circumstances from which the informant 
concluded that the articles were located where he claimed 
they were, and (2) some of the underlying circum- 
stances from which the officer concluded that the in- 
formant was credible. Affidavits for search warrants 
inust be tested in a common sense, realistic fashion. 
State v. LeDent, 185 Neb. 380, 176 N. W. 2d 21; State 
v. Waits, 185 Neb. 780, 178 N. W. 2d 774. — 

The affidavit here recited a bare conclusion. It re- 
cited none of the underlying circumstances from which 
either the informant or affiant had concluded that ‘the 
shotgun and handguns were located in the residence of 
Christabelle Jenkins. Neither did the affidavit reveal 
any of the underlying circumstances from which the 
officer making the affidavit concluded that the informant 
was credible or reliable. While it is not necessary that 
the informant be named, it is necessary that some 
facts going to establish probable cause be set out. Affi- 
davits for search warrants must be tested in a com- 
mon sense, realistic fashion. Nevertheless, a “recital 
of some of the underlying circumstances in the affidavit 
is essential if the magistrate is to perform his detached 
function and not serve merely as a rubber stamp for 
the police.” United States v. Ventresca, 380 U. S. 102, 
85 S. Ct. 741, 138 L. Ed. 2d 684. 

Even if the police collectively may have had sufficient 
facts to constitute probable cause, none of these under- 
lying circumstances were set out in the affidavit. The 
inevitable consequence is that the affidavit was insuffi- 
cient and the search warrant invalid. As long ago as 
1933, Mr. Justice McReynolds, speaking for the Supreme 
Court, said: “Mere affirmance of belief or suspicion 
is not enough.” Nathanson v. United States, 290 U. S. 
41, 54S. Ct. 11, 78 L. Ed. 159. 

We do not agree with the defendant that the invalidity 
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of the search warrant in and of itself automatically 
makes. the evidence seized inadmissible. We believe the 
evidence establishes a valid consent by the person who 
had a full right to consent and also establishes the de- 
fendant’s lack of standing to complain. 

We recognize that the State has the burden of estab- 
lishing the legal sufficiency of a.consent. Nevertheless, 
the existence and voluntariness of a consent is a ques- 
tion of fact. Here Christabelle Jenkins, the only proper 
person from whom a consent could be appropriately ob- 
tained, had known Sgt. Coleman all of her life. She 
did not even remember whether Sgt. Coleman had told 
her that he had a search warrant. Sgt. Coleman testi- 
fied that when he told her he had a search warrant, 
she advised him he didn’t need anything, and that she 
was willing to let him search her home. She told Cole- 
man she wanted to cooperate and she invited Coleman 
and Dailey into the house when they arrived. 

Even if there were a question as to the timing of the 
consent compared with the time of initial entry into 
the house, there can be no question whatever that Mrs. 
Jenkins specifically authorized and directed the police to 
seize and take the articles found in a bedroom of her 
home. A consent freely and intelligently given by the 
proper person may operate to eliminate any question 
otherwise existing as to the propriety of a search and 
seizure. See Maxwell v. Stephens, 348 F. 2d 325 (8th 
Cir., 1965). 

There is no evidence as to how this defendant or 
either of the other two men got into the house nor as 
to who brought the articles into the home in the first 
place. If the consent of Christabelle Jenkins here were 
held ineffective, it would necessitate holding that the 
defendant was the only person who could validly con- 
sent to a search and seizure of articles found in a house 
other than his’own, where he had no possessory or pro- 
prietary interest in either the real. property searched or 
the personal property seized, and no reasonable expecta- 
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tion of personal privacy from governmental intrusion. 
We find no support for such a position. 

. The issue of standing here is inevitably wound up in 
the issue of consent. Jones v. United States, 362 U. S. 
257, 80 S. Ct. 725, 4 L. Ed. 2d 697, in effect, extended 
standing to challenge legality to “anyone legitimately on 
premises where a search occurs * * *.” In Mancusi v. 
DeForte, 392 U.S. 364, 88 S. Ct. 2120, 20 L. Ed. 2d 1154, 
the Supreme Court held that standing “depends not 
upon a property right in the invaded place but upon 
whether the area was one in which there was a reason- 
able expectation of freedom from governmental intru- 
sion.” We cannot believe that in either Jones or Man- 
cusi the court intended to extend standing to an in- 
terloper or trespasser, nor to one who should have had 
no reasonable expectation of privacy for himself in the 
particular area of the “house” involved. Emphatically 
this is so where the search and seizure involved articles 
and personal effects which were not the defendant’s, 
but were instrumentalities or fruits of a crime with 
which the defendant was charged. 

Under the facts here, we believe that there was a 
voluntary valid consent by the proper person, and that 
the defendant had no standing to challenge the legality 
of the search and seizure involved. 

The defendant also asserts that the court erred in 
permitting the defense witness, Willie Joseph, to invoke 
the Fifth Amendment privilege against self-incrimina- 
tion in response to questions designed to elicit that the 
witness had pleaded guilty to this particular robbery on 
the preceding day. The record does not show that a 
conviction had been entered by the court nor that there 
were no other charges or counts pending against the 
witness arising out of this robbery or connected matters. 
-. Under the rule of Malloy v. Hogan, 378 U.S. 1, 84S. 
Ct. 1489, 12 L. Ed. 2d 653, it “must be perfectly clear, 
from a careful.consideration of. all the circumstances in 
the case, that the witness is mistaken, and that the :an- 
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swer(s) cannot possibly have such tendency to incrim- 
inate.” Doubts should be resolved in favor of the wit- 
ness. The court’s action in sustaining the witness’ claim 
of privilege was correct. 

The defendant also contends that the court erred in 
permitting the State to elicit from the defendant on 
cross-examination, over defense objection and motion 
for mistrial, the nature of the crime, the date of the 
conviction, and the sentence received by the defendant 
on a prior felony conviction. The fact of a prior con- 
viction had been admitted by the defendant on direct 
examination. In a series of questions and answers 
extending over more than a page of the record, the 
State was allowed to elicit, over vigorous objection and 
a motion for mistrial, the fact that the defendant was 
convicted of manslaughter in 1963, and that he was 
sentenced to 4 years imprisonment, the jury being cau- 
tioned by the court to disregard the testimony that he 
was sentenced to 4 years imprisonment. Evidence of 
prior crimes is ordinarily inadmissible against the de- 
fendant. Section 25-1214, R. R. S. 1943, permits an 
exception as to witnesses generally, but the exception 
is strictly limited. See Latham v. State, 152 Neb. 113, 
40 N. W. 2d 522. 

The court is evenly divided as to whether the cross- 
examination here was harmless or prejudicial error. 
Under such circumstances, the judgment of the district 
court must be affirmed. 

AFFIRMED. 

CarRTER, J., not participating. 

Waite, C. J., concurring in result. 

I concur in the result reached in this case. The de- 
fendant had no standing to raise the issue of the suffi- 
ciency of the affidavit of probable cause upon which 
the search warrant was issued. That portion of the 
opinion containing a discussion and holding that the 
affidavit of probable cause was invalid is pure dictum. 
As such, it is not binding on the court, in my opinion, and 
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can only serve to becloud similar issues in future cases. 
The broad principles governing such cases have long 
since been announced. In my opinion, shadows have 
been cast upon the validity of the breadth of the hold- 
ings in United States v. Ventresca, 380 U. S. 102, 85 S. 
Ct. 741, 13 L. Ed. 2d 684, and the following case of 
Aguilar v. United States, 363 F. 2d 379, cert. den., 388 U. 
S. 921, 87 S. Ct. 2119, 18 L. Ed. 2d 1369. Factual color 
matching of these cases is almost impossible. I feel 
that necessary steps to do so should be avoided as they 
would becloud the clarity of approach in future cases. 
As de Tocqueville reminded us in his classic staternent on 
judicial power when a court goes beyond the necessary 
pronouncements of the law in the special cases before 
it, it may perhaps assert a more important influence 
than that of the judge, but it ceases to represent the 
judicial power. See, I de Tocqueville, Democrary in 
America, Judicial Power in the United States, p. 94. 


Emit C. WEBBER, APPELLANT, V. RICHARD A. ANDERSEN 


ET AL., APPELLEES. 
187 N. W. 2d 290 


Filed May 21, 1971. No. 37730. 


1. Common Law: Torts: Municipal Corporations. The common 
law rule of governmental immunity has not been completely 
abrogated in this state by judicial pronouncement. 

2. Arrest: False Imprisonment: Municipal Corporations: Libel and 
Slander. Actions at law for false arrest, false imprisonment, 
and libel and slander remain subject to the defense of govern- 
mental immunity. 

3. Torts: Pleading. A general demurrer to a cause of action for 
negligence must be based on a pleading of facts and not on 
mere allegations of conclusions of law. 

4, Public Officers and Employees: Municipal Corporations: Negli- 
gence. Public officers are not responsible for acts of subordi- 
nate officials, if such subordinates are themselves employees of 
the government, where there is no negligence on the part of 
such public officials in employing them, unless the superior 
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officer has directed or-encouraged or ratified such acts, or has 
personally cooperated therein. 

‘6. Statutes: Public Officers and Employees: Municipal Corpora- 
tions: Negligence. Section 14-605, R. R. S. 1943, was passed 
for the specific purpose of giving to chiefs of police the powers 
and responsibilities to enforce the law as that given to sheriffs. 
It was not for the purpose of making the chief of police liable 
for the acts of subordinate policemen. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed in part, and in part 
reversed and remanded. 


John T. Carpenter of Matthews, Kelley, Cannon & Car- 
penter, for appellant. 


Kennedy, Holland, DeLacy & Svoboda, Robert L. 
Berry, and William Lamson, Jr., for appellee Andersen. 


Herbert M. Fitle, James E. Fellows, and John Abbott, 
for appellee City of Omaha. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


CARTER, J. 

The plaintiff, Emil C. Webber, brought this action in 
tort to recover damages sustained while confined in the 
jail of the defendant City of Omaha. The defendant 
Richard A. Andersen was the chief of police of Omaha 
and, as such, the senior officer in command of the police 
department of the City. It is alleged that the police de- 
_partment maintained and controlled the city jail and 
that its police officers arrested, jailed, and supervised 
the confinement of the plaintiff in the city jail during 
the times involved in this action. The City demurred 
“generally to plaintiff’s amended petition. The demurrer 
was sustained and the cause dismissed as to the City. 
Defendant Andersen moved for summary judgment by 
his separate motion for summary judgment which was 
sustained and the amended petition of plaintiff was dis- 
-missed.as to Andersen. Plaintiff has appealed from the 
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dismissal of the action as to the City and the grant of 
summary judgment in favor of Andersen. It will be 
noted as a matter of clarification that the sustaining of 
demurrers to the petition as to the defendants Scarpino, 
‘Laverty, Abbott, Hammann, Lindblom, Johnson, and 
Ward have not resulted in the entry of final orders as to 
‘them and, consequently, they are not involved in this ap- 
‘peal. By stipulation, the issues as to the City and Ander- 
sen were joined in this appeal. 

The petition alleges that on or about June 5, 1968, 
at 12 o’clock midnight, plaintiff was taken into cus- 
tody without cause and against his will by named 
police officers of the City of Omaha and conveyed to 
police headquarters where he was arrested. It is al- 
leged that defendant Andersen was the chief of po- 
lice of Omaha and the defendant Scarpino a supervis- 
ory officer in charge of the patrol officers who picked 
up the plaintiff and brought him to police headquarters. 
A judgment was prayed for on the foregoing allegations 
for false arrest. _ 

In addition to the foregoing, the petition alleges that 
plaintiff was lodged in jail by defendant policemen where 
he was held for 5 hours. The cell in which he was placed 
was already occupied by three belligerent and intoxi- 
cated inmates. Defendants Andersen and Scarpino were 
supervisory officers in charge of the patrol officers and 
jailers. Plaintiff seeks a judgment against Andersen for 
false imprisonment. 

It is also alleged by plaintiff, in addition to the fore- 
- going, that he was placed: in a cell with three intoxicated 
and rebellious persons who beat him up causing perma- 
nent injuries, including the loss of an éye, which will 
disable, disfigure, and cripple him for the balance of his 
life. He demands judgment for damages for negligence 
against the City of Omaha, Andersen, and others, for’ a 
substantial amount. 

And, lastly, plaintiff ‘alleges that he was logged in, 
‘booked, and charged’ with “drunkenness and -disorderly 
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conduct, which charges were without cause or founda- 
tion, and constitute a libel and slander against his repu- 
tation and person and for which he seeks damages. 

To the foregoing petition, the City of Omaha demurred 
for the reason that the petition does not state facts suf- 
ficient to constitute a cause of action and for the further 
reason that the City is a municipal corporation and, as 
such, within the doctrine of governmental immunity 
from suit. It is the sustaining of this demurrer and the 
resulting dismissal of the action as to the City that af- 
fords the basis of this portion of the appeal. 

The controlling issue between the plaintiff and the 
City is the applicability of the governmental immunity 
doctrine. The parties cite Brown v. City of Omaha, 183 
Neb. 430, 160 N. W. 2d 805, and Johnson v. Municipal 
University of Omaha, 184 Neb. 512, 169 N. W. 2d 
286, in support of their respective positions. 

In the Brown case, this court held that it has the 
power to amend the doctrine of governmental imunity 
in the absence of legislative action to the contrary, recog- 
nizing that the legislative process and procedures can 
be more effectively applied to a comprehensive solu- 
tion while the court’s processes are more effective when 
directed to specific facts in litigated cases. It suggests 
a transition by a gradual judicial change by the process 
of inclusion and exclusion, case by case, and step by step. 
As a part of this process, the court holds that cities and 
other governmental subdivisions are not immune from 
tort liability arising out of the ownership, use, and opera- 
tion of motor vehicles, and nothing more. At the same 
time, the court recognizes the superior power and right 
of the Legislature to legislate on the subject. 

In the Johnson case, the court reaffirmed its position 
in the Brown case in regard to its relation with the 
Legislature on the question of governmental immunity. 
In holding that governmental immunity was not a de- 
fense in a suit against the Municipal University of 
Omaha in a case where a pole vaulter was injured when 
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he fell upon a wooden box which had been negligently 
placed by the defendant beneath the pole vault stand- 
ards, the court said: ‘We now hold that cities, counties, 
and all other governmental subdivisions, and local pub- 
lic entities of this state, including municipal universities, 
are not immune from tort liability arising out of a 
physical condition affirmatively and voluntarily created 
by the public body on its premises, where the existence 
of the condition is not reasonably visible or apparent, 
and where the condition constitutes an unreasonable risk 
of harm to persons authorized to use and reasonably us- 
ing the premises for the purposes intended.” 

In other words, the Brown case holds that govern- 
mental immunity is not a defense by a governmental 
subdivision from tort liability arising out of the owner- 
ship, use, and operation of motor vehicles. In the Jchn- 
son case, governmental subdivisions are held not to be 
immune from tort liability arising out of a physical con- 
dition affirmatively and voluntarily created on its prem- 
ises where the condition is not reasonably visible or ap- 
parent and creates a risk of harm to persons reasonably 
using the premises for the purpose intended. This gen- 
erally denotes the extent of the inroads upon the gov- 
ernmental immunity doctrine permitted by this court 
by its inclusion and exclusion, case by case, and step by 
step transition. 

It is quite apparent that this court has not wiped out 
the full scope of the doctrine of governmental immunity. 
It has attempted only to eliminate governmental immuni- 
ty in certain areas and then only until such time as the 
Legislature occupies the field. This court has not elimin- 
ated governmental immunity as a defense in actions for 
false arrest, false imprisonment, and libel and slander. 
The defense of governmental immunity from actions for 
negligence has been abrogated in certain types of negli- 
gence cases as we have heretofore described. But the 
legal policy declared appears to be a checkered one in- 
tended to fill the void existing prior to legislative action. 
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We are therefore faced with the problem whether or 
not the abrogation of the doctrine of governmental im- 
munity should be extended to actions for false arrest, 
false imprisonment, and libel and slander. We have no 
decisions of this court that indicate that governmental 
immunity was to be abrogated as to such actions. Pre- 
vious cases in which governmental immunity has been 
denied as a defense bear no resemblance to the three 
causes of action here being discussed. We conclude that 
governmental immunity should be, and is, a defense to 
these types of action. We are influenced by the fact that 
this is the proper public policy to be adopted because 
of the enactment in 1969 by the Legislature of a Political 
Subdivisions Tort Claims Act prohibiting tort claims 
“except to the extent, and only to the extent, provided 
by this act,” and providing that it “shall not apply to 
* * * Any claim arising out of assault, battery, false ar- 
rest, false imprisonment, malicious prosecution, abuse 
of process, libel, slander, misrepresentation, deceit, or 
interference with contract rights.” See §§ 23-2401 and 
23-2409(5), R. R. S. 1943. 

By his third cause of action, plaintiff alleged negligence 
in the following respects: That plaintiff was placed in 
a cell already occupied by three drunken and belligerent 
inmates by policemen-jailers when they knew or should 
have known he would be in danger of physical assault 
and injury; in the failure to remove plaintiff from the 
cell after he informed them of his fear for his personal 
safety; in the failure of the jailers to protect him from 
the attacks of the other inmates of the jail cell; in fail- 
ing to place plaintiff in a vacant and available cell; in 
failing to conduct an hourly cell inspection as required 
by the jail rules; and in failing and neglecting to remove 
plaintiff from the cell immediately after his injury for 
medical attention; all of which negligence he asserts is 
imputed to the City of Omaha. 

This cause of action is grounded on negligence. This 
court has abrogated the doctrine of governmental im- 
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munity as a defense to certain kinds of negligence ac- 
tions which we have heretofore discussed. The issue 
here is whether or not the negligence alleged is one to 
which the defense of governmental immunity should be 
abrogated. The proximate cause of the injury sustained 
by the plaintiff is the criminal assault by the three 
drunken and belligerent inmates of the jail cell in which 
plaintiff was confined. It is alleged that the assault and 
resulting injuries were caused by the failure of the police 
guards to confine plaintiff in an available, vacant cell; 
in failing to remove plaintiff to such a cell when he ex- 
pressed fear of the other inmates; in failing to properly 
supervise the jail by required inspections; and in fail- 
ing to promptly remove plaintiff after the assault for 
the purpose of affording medical attention. 

It is not necessary to decide whether or not the gov- 
ernmental immunity doctrine is to be abrogated on the 
type of negligence involved in plaintiff’s third cause of 
action. The general demurrer was properly sustained 
on other grounds. It alleges conclusions and not facts 
which is fatal when attacked by general demurrer. 

The proximate cause of plaintiff’s injury was the un- 
lawful assault upon him by the three inmates of the cell 
where he was confined. The assault was committed by 
third persons, not by the police or jailers. Plaintiff 
asserts in his petition that the jailers were negligent in 
failing to confine him in an available, vacant cell. To 
maintain his cause of action on such ground, plaintiff 
must plead facts showing negligence by the defendant. 
It is not negligence, without more, to refuse private ac- 
commodations in a jail to each person taken into cus- 
tody. There must be facts pleaded which show that 
defendant knew or should have known the risks and 
dangers which not guarded against amounted to nest. 
gence. There was no such pleading here. 

Plaintiff alleges that it was negligence on the part - 
defendant not to remove plaintiff to a vacant cell when 
he expressed fear of the-other inmates. Here again the 
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plaintiff must plead facts and not a mere conclusion that 
he was fearful of the other inmates. It is necessary 
that facts be pleaded which defendant knew or should 
have known required that plaintiff be removed from 
the cell to escape a charge of negligence by defendant. 
It is alleged that defendant was negligent in not making 
cell inspections in accordance with jail rules. A breach 
of jail rules affords no basis of an action for negligence 
unless there are pleaded facts which, if sustained by 
evidence, constitute a cause of the injury. There are 
no such facts pleaded here. Plaintiff asserts the defend- 
ant was negligent in not removing the plaintiff im- 
mediately from the cell for medical treatment. There are 
no allegations here that such delay, if established, in any 
manner affected the extent of the injury. The pleaded 
facts must show a causal relationship to the injury or 
its extent to constitute actionable negligence. We con- 
clude that the third cause of action as pleaded is demurra- 
ble generally even if we assume that negligence, if such 
there be, was imputable to the City of Omaha. 

The plaintiff contends that the trial court erred in 
granting a summary judgment for the defendant An- 
dersen and against the plaintiff. The undisputed evi- 
dence is that Andersen was not present when the inci- 
dents occurred affording the basis for plaintiff’s action. 
In fact, the evidence shows that Andersen was not only 
not present, but he had no knowledge of such incidents 
until the receipt of reports the next morning, nor is 
there any evidence that he gave any orders relating to 
the incidents or in any manner ratified the actions of 
the policemen or jailers with relation thereto. 

In Fidelity & Casualty Co. of New York v. Brightman, 
53 F. 2d 161 (8th Cir.), the court stated: “It is well- 
settled law that public officers are not responsible for 
acts of subordinate officials, if such’ subordinates are 
themselves employees of the government, where there is 
no negligence on the part of such public officials in em- 
ploying them, unless the superior officer has directed 
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or encouraged or ratified such acts, or has personally 
co-operated therein. (Citing cases.)” 

A noted text writer states the rule as follows: ‘“* * * 
whether or not the subordinate is appointed by him, 
the public officer is not liable for the subordinate’s 
acts unless he directs the performance of the act com- 
plained of or personally cooperates in it. The doctrine 
of respondeat superior has no application as between a 
public officer and his subordinates, who are likewise 
in the public service, unless the officer does direct or 
countenance the tortious act to be done or cooperates 
therein. This rule also applies to the tortious acts of 
policemen and other peace officers, and of municipal 
employees generally.” 4 McQuillin, Municipal Corpo- 
rations, § 12.226, p. 199. 

“A public officer or agent is not responsible for the 
misfeasances or positive wrongs or for the nonfeasances, 
or negligences, or omissions of duty, of the subagents 
or servants or other persons properly employed by or 
under him, in the discharge of his official duties.” 
Giroux v. Murphy, 88 R. I. 280, 147 A. 2d 465. See, 
also, Brown v. City of Shreveport (La. App.), 129 So. 
2d 540; Martinez v. Cahill, 215 Cal. App. 2d 823, 30 Cal. 
Rptr. 566; Sarafini v. City and County of San Francisco, 
143 Cal. App. 2d 570, 300 P. 2d 44; Jordan v. Kelly, 223 
F. Supp. 731. In the last case cited, it is said: “The 
allegation that the arresting officer was acting under 
the general supervision, direction and control of the 
chief of police is not sufficient to render him liable under 
the statutes and the cases cited.” 

Plaintiff contends that Andersen is liable under the 
provisions of section 14-605, R. R. S. 1943, which pro- 
vides: “The chief of police shall have, in the discharge 
of his proper duties, like powers and be subject to like 
responsibilities as sheriffs in similar cases.” It is not 
disputed that a sheriff is responsible for the acts of his 
deputies. It has been held in other jurisdictions, al- 
though it appears to be a case of first impression in this 
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state, that statutes similar to section 14-605, R. R. S. 
1943, were passed for the specific purpose of giving to 
chiefs of police the same powers and responsibilities to 
enforce the law as that given to sheriffs and for this 
limited purpose only. 

In discussing this question under a similar provision, 
the Washington court stated: ‘“Manifestly, the provision 
which we have quoted was not for the purpose of mak- 
ing the chief of police liable for the acts of policemen. 
It does nothing more than liken his general duties and 
obligations to those of the sheriff of King county. If it 
had been the intention to hold him liable for the acts of 
policemen, such idea would doubtless have been ex- 
actly stated, as has been done in our statutes with ref- 
erence to sheriffs.” Pavish v. Meyers, 129 Wash. 605, 
225 P. 633, 34 A. L. R. 561. The holding in Bower v. 
Davis, 13 Cal. App. 2d 678, 57 P. 2d 574, on the identical 
issue is to the same effect. The argument that the issue 
is controlled by section 14-605, R. R. S. 1943, cannot be 
sustained. 

We find no error in the record and the judgment of 
the district court is affirmed. 

AFFIRMED. 

SPENCER, BoSLAUGH, SMITH, and McCown, JJ. 

We concur in the opinion of Carter, J., except that 
part which holds that the petition failed to state a cause 
of action in negligence against the defendant City of 
Omaha. 

We are of the opinion that the allegations contained 
in the third cause of action of the amended petition were 
sufficient as against a general demurrer and that the 
demurrer should have been overruled as to that cause 
of action. We are also of the opinion that, under the 
circumstances in this case, the question of the applicabil- 
ity of the doctrine of governmental immunity should 
not be decided upon demurrer, and that the judgment 
of the district court should be reversed-as to the third 
cause of action. against the defendant City of Omaha 
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and the cause remanded for further proceedings. 

PER CURIAM. 

. Three judges are of the opinion that the judgment 
of the district court should be affirmed. Four judges 
are of the opinion that the judgment of the district court. 
should be affirmed except as to the third cause of action 
against the defendant City of Omaha. 

The judgment of the district court is affirmed except 
as to the third cause of action against the defendant 
City of Omaha, and as to that cause of action against that 
defendant the judgment is reversed and the cause re- 
manded for further proceedings. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


Davin M. GorGEs, BY AND THROUGH HIS FATHER AND NEXT 
FRIEND, FRED M. GORGES, APPELLANT, V. DoBSON BROTHERS 
CONSTRUCTION COMPANY, A CORPORATION, 
APPELLEE. 

187 N. W. 2d 91 


Filed May 21, 1971. No. 37738. 


1. Highways: Negligence. The duty of a contractor engaged in 
construction work on a public highway is generally to warn the 
public that the highway is dangerous to travel. 

2. Highways: Negligence: Contracts. There is ordinarily no duty 
upon a contractor engaged in construction work upon a public 
highway to erect a structure that will prevent a forcible entry 
into the area of construction. 


Appeal from the district court for Lancaster County: 
BarTLETT E. Boyes, Judge. Affirmed. 


J. L. Krause and William L. Howland, for appellant. 


. Cline, Williams, Wright, Johnson & Oldfather and 
Fredrick H. Kauffman, for appellee. 


‘Heard before WuiTE; C. J.; SPENCER, -BOSLAUGH, SoMa, 
McCown, NEWTON, ‘and CLINTON, JJ. ee 


20 NEBRASKA REPORTS [Vou. 187 


Gorges v. Dobson Bros. Constr. Co. 


BoSLAUGH, J. 

This action was brought by Fred M. Gorges, as the 
father and next friend of David M. Gorges, to recover 
damages for injuries to David caused by a lawnmower 
accident that occurred on May 25, 1964. A companion 
case, No. 37739, is an action by Fred M. Gorges for the 
medical and hospital expenses incurred and the loss 
of David’s services. 

The trial court dismissed the action at the close of 
the plaintiff’s evidence. The plaintiff appeals. 

The petition contained two causes of action. The first 
cause of action alleged that the accident was caused 
by the negligence of the defendant Dobson Brothers 
Construction Company. 

The record shows that the defendant was constructing 
a water main along L Street to the south of the Gorges 
property in Lincoln, Nebraska. As a part of the proj- 
ect the defendant had excavated a trench approximately 
3 feet wide and parallel to L Street. The centerline of 
the trench was 3 feet north of the curb line of L Street 
and 14 feet south of the property line of the Gorges 
property. Sod had been removed from an area approxi- 
mately 18 inches wide along the north edge of the trench. 

On May 25, 1964, the pipe had been installed and 
most of the trench had been backfilled. A part of the 
trench lying west of the Gorges driveway had been left 
open because testing, cleaning, and sterilization pro- 
cedures had not been completed. 

The accident happened at about 4:45 p.m. The weather 
was cloudy but dry. Michael Gorges, one of David’s 
older brothers, had been mowing the lawn west of the 
driveway and north of the trench. He was using a 
riding-type power mower equipped with a steering mech- 
anism, a throttle, a forward or reverse lever, and a 
clutch. The mower cut a swath approximately 18 inches 
wide. Michael made two rounds with the mower and 
then stopped near the house to get a drink of water. 


Vou. 187] JANUARY TERM, 1971 21 
Gorges v. Dobson Bros, Constr. Co. 


.David, with his mother’s permission, then commenced 
to mow. 

David was within 2 weeks of being 11 years old. He 
-had been instructed by his father in the use of the power 
mower but had not had much experience in the opera- 
tion of the mower. 

David operated the mower to the south, parallel to the 
driveway, and then turned west and traveled parallel to 
the trench. Near the west end of the trench he started 
to turn to the north when he came upon a wooden stake 
lying in the grass. He stopped the mower, placed it in 
reverse, backed to the east and then to the south. One 
rear wheel of the mower dropped into the trench and 
then both David and the mower fell into the trench. 
While trying to protect himself from the mower, which 
was still running, his right hand struck the blade. The 
injury resulted in the loss of most of his right hand. 

The trench had been open for about 2 weeks. There 
was a barricade at the west end of the trench, a barricade 
at the east end of the trench, and a barricade in the 
street south of the trench. There was no barricade or 
cther protective or warning device on the north side of 
the trench. David testified that he was “aware the 
ditch was there” when he was operating the mower 
parallel with the trench. 

The plaintiff alleged that the defendant was negligent 
in failing to maintain barricades, signs, fences, railings, 
and watchmen at the excavation; in failing to maintain a 
covering over the excavation; and in leaving the exca- 
vation open longer than was reasonably necessary. 

There was no evidence of negligence on the part of 
the defendant in leaving the excavation open longer 
than was reasonably necessary. The evidence showed 
that the testing and sterilization procedures performed 
by the city were not completed until May 28, 1964, and 
that the excavation had been left open to facilitate these 
procedures. 

So far as signs and barricades were concerned, the 
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evidence shows that there were barricades on three 
sides of the excavation. The accident happened in day- 
light, the excavation was open and obvious, and David 
knew about the excavation and was aware of it while 
he was operating the mower nearby. : 

Although located north of the curb line of L Street, 
the excavation was actually situated in L Street. The 
duty of a contractor engaged in construction work on a 
public highway is generally to warn the public that the 
‘highway is dangerous to travel. Carson v. Dobson Bros. 
Constr. Co., 181 Neb. 287, 147 N. W. 2d 797. Although 
a barricade should be an obstruction or impediment to 
travel, there is ordinarily no duty upon the contractor to 
erect a structure that will prevent a forcible entry into 
the area of construction. There was no duty upon the 
defendant to erect such a structure along the north side 
of the excavation in this case. 

Hickman v. Parks Constr. Co., 162 Neb. 461, 76 N. W. 
2d 403, 62 A. L. R. 2d 1040, cited by the plaintiff, in- 
volved an accident at night in an excavation, not in a 
‘street or highway, and not properly protected by lights, 
barricades, or other warning. 

We think the evidence in this case failed to estab- 
‘lish any negligence on the part of the defendant that 
would permit a recovery by the plaintiff and justify sub- 
mitting the case to the jury. 

The second cause of action alleged that the defend- 
ant had breached its contract with the city which re- 
quired the defendant to take reasonable precautions to 
protect the public from injury. The specifications al- 
-leged by the plaintiff in this cause of action were sub- 
stantially the same as those alleged in the first cause of 
action. However, there was nothing alleged or proved 
in regard to the second cause of action which established 
any greater duty upon the defendant than that imposed 
by the general law. Thus, there was a failure to create 
‘a jury question on this cause of action. 
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: It is unnecessary to consider the other assignments 
-of error. 
The judgment of the ‘istrict court is affirmed. 
AFFIRMED. 


‘FreD M. GorGES, AN INDIVIDUAL, APPELLANT, v. Dosson 
PRQUuEES. CONSTRUCTION CoMPANY, A CORPORATION, 
' APPELLEE. 
187 N. W. 2d 94 


Filed May 21, 1971. No. 37739. 


Appeal from the district court for Lancaster County: 
BARTLETT E. Boyes, Judge. Affirmed. 


J. L. Krause and William L. Howland, for appellant. 


Cline, Williams, Wright, Johnson & Oldfather and 
Fredrick H. Kauffman, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrToNn, and Cuiinton, JJ. 


BoSLAUGH, J. 

This is an action by Fred M. Gorges to recover the 
medical and hospital expenses incurred by David M. 
Gorges and the damages resulting from the loss of his 
services as a result of an accident on May 25, 1964. It is 
a companion case to No. 37738, Gorges v. Dobson Bros. 
Constr. Co., ante p. 19, 187 N. W. 2d 91, decided 
today. 

The petition filed in this case contained the same 
-allegations, essentially, as the petition filed in No. 37738, 
and the cases were consolidated for trial by stipulation. 
The action was dismissed at the close of the plaintiff’s 
evidence. 

The result in this case is controlled by the decision in 
ae 37738. The judgment of oo district court is affirmed. 

AFFIRMED. 
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Johnson v. Municipal University of Omaha 


JACK JOHNSON, A MINOR, BY AND THROUGH G. L. JOHNSON, 
HIS FATHER AND NEXT FRIEND, APPELLANT, V. MUNICIPAL 


UNIVERSITY OF OMAHA, APPELLEE. 
187 N. W. 2d 102 


Filed May 21, 1971. No. 37774. 


Negligence: Torts. Where an act is one which a reasonable man 
would recognize as involving a risk of harm to another, the 
risk is unreasonable and the act is negligent if the risk is of 
such magnitude as to outweigh what the law regards as the 
utility of the act or of the particular manner in which it is done. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Martin A. Cannon of Matthews, Kelley, Cannon & Car- 
penter, for appellant. 


Thomas A. Walsh of Boland, Mullin & Walsh, for ap- 
pellee. 


Heard before Wuire, C. J., SPENCER, BoSLAuGH, SMITH, 
McCown, NEwrTon, and Ciinton, JJ. 


SMITH, J. 

While plaintiff was competing in a pole vault event 
held by defendant, he fell upon foam rubber on a wooden 
box to his injury. In this negligence action his petition 
was dismissed on demurrer. He appealed. We reversed 
the judgment and remanded the cause, deciding that 
defendant was subject to suit and liability for negli- 
gence. See Johnson v. Municipal University of Omaha, 
184 Neb. 512, 169 N. W. 2d 286 (1969). On remand and 
at the close of all evidence at the trial, the district court 
dismissed plaintiff’s petition. Plaintiff appeals. He 
asserts the evidence was sufficient to carry the case to 
the jury. 

In May 1967 plaintiff represented Fort Hays College 
in the pole vault event of a conference track meet in 
defendant’s stadium. With a fiber glass pole furnished 
by Fort Hays he practiced one vault without enough 
carry which speed generates. He fell back. The cross- 
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bar was elevated at 1214 feet for his next vault which 
would be his first competitive one of the meet. Having 
run off the ground, he thought the flection of the pole 
good but the carry insufficient. Falling, he struck the 
crossbar and a burlap bag whose dimensions were 4 by 
6 feet and which contained foam rubber. The bag cov- 
ered the part of the wooden box nearest the upright 
and the landing area. The injury happened when he 
crashed on the bag and the part of the box. 

The surface of the box, 2 by 3 feet, lay 1784 inches 
above ground, and sacks of foam rubber covered parts 
of it. The box was one of two supporting the uprights 
which had base diameters of 17 inches. The uprights 
stood 12 feet apart at or near the edge of the landing 
area. The latter was covered with a canvas over a net 
filled with a piece of foam rubber 4 by 14 by 16 feet. 
The burlap bag on each box, of course, provided much 
less protection. 

Defendant had built the wooden box and a twin es- 
pecially to support the uprights. Its officials had seen 
similar boxes so used elsewhere. The practice, how- 
ever, was not widespread. At most colleges the uprights 
then rested on dirt, grass, or concrete. Even so, protec- 
tive materials were piled around the bases. 

The boxes expedited the event and they also eased 
the work of the officials. A competitor received a pref- 
erence regarding the horizontal distance from the slide- 
way in which he would rest his pole, forward to a 
point directly underneath the crossbar. Officials at- 
tempted to move the uprights without dislodging the 
crossbar. They experienced difficulty in stooping and 
moving the uprights across rough or uneven surfaces. 
Defendant earlier had laid a slab of concrete for the pole 
vault event. The slab proved unsatisfactory - too rough 
and uneven. 

The boxes also may have served another purpose. 
Without them the uprights could accommodate a cross- 
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bar no higher than 15 feet. The conference record was 
14 feet 534 inches. 

Usefulness of the boxes in light of safety factors at 
the time was affirmed by three representatives of de- 
fendant as follows: Director of athletics, former direc- 
tor and coach, and chairman of the men’s physical edu- 
cation department and an official at the event where 
plaintiff had sustained the injury. It also was affirmed 
by the track coach of South High School in Omaha. 

Where an act is one which a reasonable man would 
recognize as involving a risk of harm to another, the 
risk is unreasonable and the act is negligent if the risk 
is of such magnitude as to outweigh what the law re- 
gards as the utility of the act or of the particular manner 
in which it is done. Restatement, Torts 2d, § 291, p. 54. 

The evidence failed to raise an issue of negligence for 
the jury. The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. ARTIS JOHNSON, 
APPELLANT. 
187 N. W. 2d 99 


Filed May 21, 1971. No. 37800. 


1. Criminal Law: Guilty Plea. A plea of guilty must not only 
. be intelligent and voluntary to be valid but the record must 
disclose the defendant entered his plea understandingly and 
voluntarily, 

Criminal Law: Guilty Plea: Motions, Rules, and Orders: Evi- 
dence. A motion to withdraw a plea of guilty should be sus- 
tained only if the defendant proves that withdrawal is necessary 
to correct a manifest injustice and defendant must establish 
such ground by clear and convincing evidence. 


oN 


J “Appeal from the district court for Douglas County: 
JOHN C. BurKE, Judge., Affirmed. 


Owen A. Giles, for appellant. 
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' Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, Bostauca, Smita, McCown, 
NEWTON, and CuLintTon, JJ. 


- SPENCER, J. 

Defendant, Artis Johnson, appeals from a conviction 
based on his plea to an amended information charging 
him with the crime of manslaughter. He alleges that 
the court below erred in accepting his plea in the ab- 
sence of any showing that it was freely, voluntarily, 
and intelligently entered; in failing to make inquiry of 
him as to the factual basis of his plea; and in overrul- 
ing his pro se motion to withdraw his plea. We affirm. 

Defendant was originally charged with the crime of 
second degree murder. The case proceeded to trial on 
that offense. After counsel had passed the jurors for 
cause the defendant through counsel, pursuant to plea 
discussions with the prosecution, advised the court that 
he wished to plead guilty to a charge of manslaughter 
in accordance with a plea bargain. The prosecution 
dismissed the charge for second degree murder and 
filed an amended information charging the defendant 
with manslaughter. After the defendant entered a plea 
of guilty to the amended charge of manslaughter, the 
jury impaneled on the charge of second degree murder 
was dismissed. 

When the defendant was arraigned on the amended 
complaint he said, “Well, I really want to try it now.” 
He had a conference with his lawyer and the court ex- 
plained the penalty for second degree murder and the 
penalty for manslaughter, which was 1 to 10 years. 
After considerable hedging in an attempt to’learn the 
exact sentence and whether he could still be tried on 
the original complaint, the following colloquy took place: 
“THE COURT: Mr. Johnson; we don’t want any. plead- 
ing guilty to anything that we are not guilty of. We 
have a jury right ‘down the hall and we had them: in 
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the Court Room on the other charge and we were in the 
course of beginning the trial. If you are not guilty of 
this charge, I am not going to accept a plea of guilty. 
I don’t want any wishy-washy pleas here. Either you are 
entering a plea of guilty to manslaughter, waiving your 
right to a trial by jury, waiving the obligation upon the 
State to call witnesses against you and prove your guilt 
beyond a reasonable doubt, so if you have any hesitancy 
whatsoever as to whether or not you are guilty of this 
charge, we will enter a plea of not guilty and I imagine 
the County Attorney’s Office will reinstate the charge 
of second degree murder and we will proceed with the 
charge of second degree murder. THE DEFENDANT: 
I will enter this plea of guilty.” 

The court then explained the nature of the charge to 
the defendant, and the following occurred: “THE 
COURT: All right, sir, how do you plead to the charge of 
manslaughter, guilty or not guilty? THE DEFENDANT: 
Not guilty. THE COURT: Not guilty? THE DEFEND- 
ANT: Yes, sir. MR. FOREHEAD: May I, Your Honor? If 
you plead not guilty to a manslaughter charge, there is no 
reason why Mr. Brown won’t reinstate the second degree 
murder charge against you and proceed to try it on that 
basis. So, if you plead not guilty, we are going to go— 
we are going to be in the same position before we started 
to impanel the jury. There will be a second degree 
charge against you which covers the penalty up to life 
imprisonment. Now, you are now being asked whether 
you want to plead guilty to manslaughter, which car- 
ries a penalty of from one to ten years. THE DEFEND- 
ANT: This is what I was asking when I said not 
guilty—you said that the charge would go back up, you 
know, and I don’t want that. THE COURT: You mis- 
understood my question. What I am asking you to do 
is to plead guilty or not guilty to the charge of man- 
slaughter. THE DEFENDANT: I plead guilty to the 
charge of manslaughter.” Previous to accepting the plea, 
the court was assured by the prosecution that there was 
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sufficient evidence to prove the guilt of the defendant 
beyond a reasonable doubt. 

This case is not too different from North Carolina v. 
Alford, 400 U. S. 25, 91 S. Ct. 160 (1970), 27 L. 
Ed. 2d 162, where a plea bargain was upheld and the 
plea of guilty was ruled valid notwithstanding the de- 
fendant’s refusal to factually admit the offense charged. 
As we said in State v. Turner, 186 Neb. 424, 183 N. W. 
2d 763, a plea of guilty must not only be intelligent and 
voluntary to be valid but the record must disclose the 
defendant entered his plea understandingly and volun- 
tarily. We have no hesitancy in finding that defendant’s 
guilty plea was freely, voluntarily, and intelligently 
entered. He fully understood that by pleading guilty 
to manslaughter he was avoiding a trial for second de- 
gree murder for which a jury had been impaneled to try 
him. By virtue of the plea bargain agreement, the orig- 
inal charge was reduced to manslaughter and the jury 
dismissed. Defendant is obviously attempting to abuse 
the plea bargaining process. To permit it would seri- 
ously weaken and tend to undermine and possibly destroy 
a beneficial procedure which has been specifically ap- 
proved by the United States Supreme Court. See, Brady 
v. United States, 397 U. S. 742, 90 S. Ct. 1463, 25 L. Ed. 
2d 747; North Carolina v. Alford, 400 U. S. 25, 91 S. 
Ct. 160 (1970), 27 L. Ed. 2d 162. 

It is evident from the record that defendant, who had 
a previous felony conviction, was anxious to avoid trial 
on the second degree murder charge, and after the plea 
bargain was accepted if he could be sure that the State 
could not reinstate the original charge, wanted to go 
back on it and to stand trial on the lesser complaint. 
The court cannot permit such subterfuge. 

After accepting the plea and finding the defendant 
guilty as charged, the court continued the matter for 
a presentence report. Defendant infers that at the 
time sentence was pronounced he made an effort to with- 
draw his. guilty. plea. The following is the record re- 
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ferred to by defendant: “THE DEFENDANT: I didn’t 
know I was making a deal to plead. THE COURT: We 
didn’t make any deal at all. I explained to you very 
carefully what the charge was. What do you mean 
‘a deal,’ a deal to plead? THE DEFENDANT: I wanted 
the charge broke down, but I didn’t know where I 
wouldn’t go to trial. THE COURT: I spent a half hour 
with you that day going over every aspect of the thing 
with you, Mr. Johnson. I told you at that time we 
weren’t going to play games on this, the jury was here, 
you consulted with your counsel, and I went over every 
detail of this matter with you. Is there anything you 
want to say in your behalf before sentence is pro- 
nounced?” We do not construe this as a motion to 
withdraw the plea. In any event, however, in a situa- 
tion such as this, a motion to withdraw a plea of guilty 
should be sustained only if the defendant proves that 
‘withdrawal is necessary to correct a manifest injustice 
and defendant must establish such grounds by clear and 
convincing evidence. Defendant has not met this burden. 
The judgment is affirmed. 
AFFIRMED. 


In RE APPLICATION OF Howarp McLean ComMPANy. 
Howarp McLeAN COMPANY, APPELLEE, Vv. CHICAGO, BurR- 
LINGTON & QUINCY RAILROAD COMPANY, NOW KNOWN AS 


BuRLINGTON NORTHERN, INC., ET AL., APPELLANTS. 
187 N. W. 2d 300 


Filed May 21, 1971. No. 37827. 


1. Carriers: Evidence. The lowest rates published or charged, for 
substantially the same kind of service, are prima facie evidence 
of a reasonable rate for the services under investigation. 

2. Carriers: Public Service Commissions. The Nebraska State 
Railway Commission is empowered to fix joint-line freight rates. 

. In the fixing of rates, the railroads may not 

give any undue preference or advantage to any particular person 

‘or locality, or .subject any. particular description of traffic to 
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any undue or unreasonable prejudice or disadvantage in any 

respect whatsoever. . 

. Railroads may not reduce rates to meet compe- 
tition at one point and refuse to meet it at other points where 
the circumstances are substantially similar. 

5. Carriers: Public Service Commissions: Appeal and Error. On 

' appeal from an order of the Nebraska State Railway Commis- 
sion fixing rates for common carriers, the only questions for 

. determination are whether or not the commission acted within 
the scope of its authority and whether or not the order entered 
is reasonable and not arbitrarily made. , 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 


Mason, Knudsen, Berkheimer & Endacott, for appel- 
lant Chicago, Burlington & Quincy Railroad. 


- Nelson, Harding, Marchetti, Leonard & Tate and J. 
Max Harding, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CuinTon, JJ. 


NewrTon, J. 

Applicant charges protestants with the maintenance 
of discriminatory railroad freight rates pertaining to the 
shipment of potatoes from the Scottsbluff-Mitchell area 
to Omaha. The Nebraska State Railway Commission 
found in favor of applicant and ordered a reduction in 
rates. We affirm the order of the Nebraska State Rail- 
way Commission. 

Applicant is a dealer in potatoes with large storage 
facilities in Scottsbluff and Mitchell, Nebraska. Ninety 
percent of his potatoes are shipped to Omaha, Nebraska, 
and about 80 percent of this movement is by truck due 
to a lack of proper railway cars and cheaper truck rates. 
This area is served by protestant Burlington Nerthern 
Railroad, as is also the Chadron, Hemingford, and Alli- 
ance, Nebraska, area. Protestant Union Pacific Railroad 
‘Company has a line serving Gering, Nebraska, and cars 
may be switched at Northport from one line to the other. 
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Single line mileages on the Burlington Northern and 
joint line on the Union Pacific to Omaha are as follows: 


Single Joint 
Hemingford 435.6 432 
Alliance 416.5 413 
Scottsbluff 481.8 442 
Mitchell 491.2 452 
Chadron 441.9 442 


Present rates per hundred are 35 cents from Heming- 
ford and 43 cents from Scottsbluff. Increases to 37 cents 
and 46 cents respectively are contemplated. The record 
indicates that considering differences in distance, rates 
on potatoes shipped from Idaho to Omaha are propor- 
tionately less. Rates were lowered several years ago in 
the Hemingford area to meet truck competition and, 
thereafter, competition from the Chicago and Northwest- 
ern Railroad. It is undisputed that the truck competition 
is greater in the Scottsbluff-Mitchell area. It is aiso un- 
disputed that by the short or joint-line route, additional 
switching expense of about 3 cents per hundred pounds 
would be encountered. 

It is apparent that protestants’ excuse that lower rates 
in the Hemingford area were justified originally by 
truck competition is not a valid one as the same com- 
petition is greater in the Scottsbluff area. It is also 
apparent that on a mileage basis, present rates discrim- 
inate in favor of the Hemingford area. The Burlington 
Northern has a choice of handling shipments from the 
Scottsbluff area direct over the longer route on its own 
line or making use of short or joint-line facilities with 
the additional switching expense. A _ differential in 
rates between Hemingford and Scottsbluff in excess of 
3 cents per hundred pounds would not appear to be war- 
ranted. The order of the commission does not allow 
for any differential whatever but institutes similar rates, 
ie. 35 cents, for both areas. 

It appears that the existing 8 or 9 cent differential is 
unjustified and discriminatory. Protestants insist that 
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the 35 cent rate from Scottsbluff is noncompensatory. 
The evidence appears to bear this out, but it has not 
been shown that the same rate installed at Hemingford 
is compensatory. The circumstances appear to be sub- 
stantially similar. The lowest rates published or charged, 
for substantially the same kind of service, are prima 
facie evidence of a reasonable rate for the services 
under investigation. See § 75-123, R. R. S. 1943. 

Protestants contend that the Nebraska State Railway 
Commission is without power to fix joint-line rates. 
Such is not necessarily a result of the order entered 
but the question may well be considered. Article IV, 
section 20, Constitution of Nebraska, provides: “* * * 
The powers and duties of such commission shall include 
the regulation of rates, service and general control of 
common carriers as the Legislature may provide by law. 
But, in the absence of specific legislation, the commis- 
sion shall exercise the powers and perform the duties 
enumerated in this provision.” There being no specific 
legislation to the contrary, this provision is sufficiently 
broad to authorize the fixing of joint-line rates. In addi- 
tion, section 75-118, R. R. S. 1948, provides that the 
commission shall have power to: “‘(1) Fix all necessary 
rates, charges and regulations governing and regulating 
the transportation, storage, or handling of freight and 
passengers by any common carrier in Nebraska intra- 
state commerce; * * *.” In view of the foregoing, we are 
inclined to believe that the commission is empowered 
to fix joint-line rates. 

Discrimination in freight rates is forbidden by sectior. 
75-126, R. S. Supp., 1969. “In the fixing of rates, the 
railroads may not give any undue preference or advan- 
tage to any particular person or locality, or subject any 
particular description of traffic to any undue or unrea- 
sonable prejudice or disadvantage in any respect what- 
soever. * * * 

“Railroads may not reduce rates to meet competition 
at one point and refuse to meet it at other points where 
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the circumstances are substantially similar.” United 
Mineral Products Co. v. Nebraska Railroads, 175 Neb. 
285, 121 N. W. 2d 492. 


There is substantial evidence in the record to sustain 
the commission’s finding of discrimination. This being 
the fundamental issue presented, we are unable to hold 
that the order entered is arbitrary or unreasonable. On 
appeal from an order of the Nebraska State Railway 
Commission fixing rates for common carriers, the only 
questions for determination are whether or not the com- 
mission acted within the scope of its authority and wheth- 
er or not the order entered is reasonable and not arbi- 
trarily made. See, Nebraska Limestone Producers Assn. 
v. All Nebraska Railroads, 168 Neb. 786, 97 N. W. 2d 
331; United Mineral Products Co. v. Nebraska Railroads, 
supra. 

The order of the Nebraska State Railway Commission 
is affirmed. 

AFFIRMED. 


StaTE oF NEBRASKA, APPELLEE, V. WAYNE GOHAM, 
APPELLANT. 


187 N. W. 2d 305 
Filed May 28, 1971. No. 37744. 


1. Criminal Law: Venue: Appeal and Error. A motion for a 
change of venue in a criminal case is addressed to the sound 
discretion of the trial court, and its ruling thereon will not be 
disturbed unless an abuse of such discretion is disclosed. 

2. Criminal Law: Statutes: Sentences. Where a criminal stat- 
ute is amended by mitigating the punishment after the com- 
mission of a prohibited act but before final judgment, the 
punishment is that provided by the amendatory act unless the 
Legislature has specifically provided otherwise. 

3. Criminal Law: Kidnapping: Sentences. The purpose of kid- 
napping in every instance is to make it possible to commit 
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some other crime. Its very nature therefore embraces other 
crimes as well as that of kidnapping. The penalties of kid- 
napping are intentionally more severe than the other crimes 
which may be included because of the consequences which 
often result from its perpetration. 

4. New Trial: Witnesses: Evidence. It is the rule that a new 
trial will not be granted on the grounds of newly discovered 
evidence when the only effect of the evidence is to impeach 
or discredit the witness. 

5. Criminal Law: Attorneys at Law. A charge of inadequate 
representation can prevail only if it can be said that what 
was or was not done by the defendant’s attorney for his client 
made the proceedings a farce and a mockery of justice, shock- 
ing to the conscience of the court. . 

6. Criminal Law: Indians: Jurisdiction. The Secretary of the In- 
terior having failed to accept the offer of retrocession embraced 
in Legislative Resolution 37, Eightieth Session of the Nebraska 
Legislature, 1969, before it was withdrawn by Legislative Res- 
olution 16, Eighty-second Session of the Nebraska Legislature, 
1971, 18 U.S.C.A., section 1162, is still applicable in Nebraska. 


Appeal from the district court for Thurston County: 
JosEPH E, Marsu, Judge. Affirmed as modified. 


William G. Line of Kerrigan, Line & Martin and Cos- 
tello, Porter, Hill, Banks & Nelson, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BosLauGH, SMITH, MCC ONR, 
NEWTON, and CLINTON, JJ. 


SPENCER, J. 

Defendant Wayne Goham was convicted on an in- 
formation charging kidnapping and rape, and sentenced 
to life imprisonment on the former and to a term of not 
less than 3 nor more than 20 years on the latter. We 
affirm the convictions but modify the sentence as set 
out hereafter. 

An automobile’ in which the complaining witness and 
her companion were riding slid off the road when they. 
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tried to negotiate a slippery, rain-soaked county road 
in Thurston County. Another car, containing seven 
Indian occupants, came by and the occupants, for two 
dollars, helped them to get their car moving. The car 
was backed down the hill, but after a short descent its 
progress was stopped by the other car which had passed 
it and blocked the road. The occupants of that car then 
approached, opened the door on the driver’s side, and 
pulled the companion of the complaining witness from 
the car, striking him two or three times. He fled to seek 
help at an adjoining farm house. Two of the occupants 
of the other car then forcibly pulled the complaining 
witness out of her car, dragged her to their own, and 
drove approximately 2 miles to Big Elk Park, which lies 
along the Missouri River on the eastern border of and 
in Thurston County, where she was taken out of that 
car and raped by each of the seven occupants. 

William Cayou, who was one of the seven, testified for 
the State, identified the defendant as the driver and 
owner of the car, and as the second of the group to be 
with the complaining witness in the park. The defend- 
ant is a member of the Omaha Indian Tribe. The crimes 
were committed within the limits of the Omaha Indian 
Reservation, which is situated within Thurston County. 
The incident occurred on July 26, 1969. Defendant was 
tried and convicted in March 1970. On October 24, 
1970, while an appeal from the conviction was pend- 
ing in this court, the Secretary of the Interior published 
a notice in the Federal Register purporting to accept 
retrocession of jurisdiction over the Omaha Indian 
Reservation in Thurston County, Nebraska, purportedly 
pursuant to an offer of retrocession previously made by 
the Nebraska Legislature in accordance with 25 U.S.C.A., 
section 1328. 

Defendant sets out seven assignments of error. The 
first is the denial of defendant’s motion for a change 
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of venue. He contends that “An avalanche of anti- 
Indian publicity” in Thurston County where the crime 
took place made it impossible to select a fair jury. The 
record does not support his contention. Defendant con- 
cedes his motion for a change of venue was technically 
defective in that it sought a change of venue to the dis- 
trict court for Douglas county rather than to an adjoin- 
ing county, and that it was not supported by affidavits. 
The voir dire examination of the jurors, which is a part 
of the record, indicates that 79 prospective jurors were 
called. While a substantial number of them had heard’ 
about the case through the various news media, which is 
not unusual in a case of this nature, the record does 
not reflect prejudice existing at the time of the trial, 
which was 8 months later, to sustain defendant’s con- 
tention. Defendant was able to secure an impartial jury 
and passed it for cause. Further, no specific complaint 
of any nature is made herein as to any bias or improper 
conduct on the part of the jury or any individual juror. 

In State v. Losieau, 174 Neb. 320, 117 N. W. 2d 775, 
we said: “A motion for a change of venue in a crim- 
inal case is addressed to the sound discretion of the trial 
court, and its ruling thereon will not be disturbed un- 
less an abuse of such discretion is disclosed.” 

In Dosek v. United States, 405 F. 2d 405, the Court 
of Appeals for the Eighth Circuit said: “The disposition 
by a judge of a change of venue motion rests largely 
in the discretion of the trial court who is the one 
most familiar with the local situation, and a trial court 
ruling upon such a motion will be upset only for a clear 
abuse of discretion.” In that case the Court of Appeals 
emphasized that defendant had not charged or proved 
that any juror challenged for cause on valid grounds 
was not excused. 

Defendant’s second and third assignments of error 
involve the penalty inflicted on the kidnapping charge. 
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After the crime was committed but before trial, the 
Nebraska Legislature amended section 28-417, R. R. 8. 
1943, to provide that the penalty should be death or 
imprisonment for not less than 3 nor more than 50 years 
at the discretion of the jury. The penalty in effect when 
the crime was committed provided the death penalty or 
life imprisonment at the discretion of the jury. The 
penalty inflicted was in accordance with the statute as 
it existed at the time the offense was committed. In view 
of our subsequent holding in State v. Randolph, 186 
Neb. 297, 183 N. W. 2d 225, the State concedes that the 
amendment to section 28-417, R. R. S. 1943, which be- 
came effective September 19, 1969, should govern the 
penalty in this case. 

In State v. Randolph, supra, we said: “There was 
no specific provision in the amending statute indicating 
legislative intent as to its prospective or retroactive 
operation. Section 49-301, R. R. S. 1943, provides that 
repeal of a statute shall not in any manner affect pend- 
ing actions nor causes of action accrued prior to, any 
such repeal except as may be provided in the repeal- 
ing statute. This ‘saving clause’ on repeal applies to 
both civil and criminal statutes. 

“While there is still some divergence of opinion 
among the states, we believe the better rule to be and 
we therefore hold that where a criminal statute is 
amended by mitigating the punishment, after the com- 
mission of a prohibited act but before final judgment, 
the punishment is that provided by the amendatory 
act unless the Legislature has specifically provided 
otherwise. 

“The basic issue is, of course, the intention of the 
Legislature. As the Supreme Court of California said 
in In re Estrada, 63 Cal. 2d 740, 48 Cal. Rptr. 172, 408 
P. 2d 948: (1965): -. ‘It is an inevitable inference that 
the Legislature must have intended that the new stat- 
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ute imposing the new lighter penalty now deemed to 
be sufficient should apply to every case to which it 
constitutionally could apply. The amendatory act im- 
posing the lighter punishment can be applied constitu- 
tionally to acts committed before its passage provided 
the judgment convicting the defendant of the act is 
not final. This intent seems obvious, because to hold 
otherwise would be to conclude that the Legislature was 
motivated by a desire for vengeance, a conclusion not 
permitted in view of modern theories of penology.’” 

State v. Randolph, supra, which involved the kid- 
napping statute, section 28-417, R. R. S. 1943, was not 
released until January 22, 1971. This was several 
months after defendant’s trial in March 1970. 

Section 29-2308, R. R. S. 1943, provides: “In all crim- 
inal cases that now are, or may hereafter be pending 
in the Supreme Court on error, the court may reduce 
the sentence rendered by the district court against the 
accused, when in its opinion the sentence is excessive, 
and it shall be the duty of the Supreme Court to ren- 
der such sentence against the accused as in its opinion 
may be warranted by the evidence. No judgment shall 
be set aside, or new trial granted, or judgment ren- 
dered in any criminal case, on the grounds of misdirec- 
tion of the jury, or the improper admission or rejection 
of evidence, or for error as to any matter of pleading 
or procedure, if the Supreme Court, after an examina- 
tion of the entire cause, shall consider that no substantial 
miscarriage of justice has actually occurred.” 

We said in Cryderman v. State, 101 Neb. 85, 161 N. 
W. 1045, that this statute should be liberally construed 
in favor of justice. In State v. Hall, 176 Neb. 295, 125 
N. W. 2d 918, we construed it to grant authority to per- 
mit the reduction of a jury-imposed death penalty to 
life imprisonment when the circumstances indicated 
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to us that life imprisonment \ was an adequate punish- 
ment for the offense. 

We have no doubt of defendant’s guilt herein. The 
misdirection of the jury as to possible penalties could 
not be considered a miscarriage of justice because it 
results from a subsequent construction of the statute 
involved. A verdict of life imprisonment was a per- 
missible penalty for kidnapping when the offense was 
committed. This is no longer a penalty under our sub- 
sequent holding in State v. Randolph, supra. The maxi- 
mum penalty under the amended statute which became 
effective September 19, 1969, 6 months before the actual 
trial herein, is death or imprisonment for not less than 
3 nor more than 50 years. We hold the amendatory 
act may be applied constitutionally to the act herein 
although committed prior to its passage, because the 
sentence had not become final because of this appeal. 

Pursuant to section 29-2308, R. R. S. 1943, considering 
all the circumstances and our subsequent holding in 
State v. Randolph, 186 Neb. 297, 183 N. W. 2d 225, we 
reduce the penalty on Count I, the kidnapping convic- 
tion, from life imprisonment to a term of 35 years. 

Defendant’s fourth assignment of error is directed to 
the submission of the kidnapping charge. He relies 
on People v. Daniels, 71 Cal. 2d 1119, 80 Cal. Rptr. 897, 
459 P. 2d 225, and People v. Levy, 15 N. Y. 2d 159, 204 
N. E. 2d 842, and argues that the modern trend is away 
from the use of kidnapping charges for behavior that 
amounts in substance to robbery or rape. We see no 
reason to change the controlling rule in this jurisdiction. 
The victim herein was forcibly taken from the automo- 
bile in which she was a passenger and transported at 
least 2 miles to Big Elk Park where she was forcibly 
raped. The kidnapping statute, section 28-417, R. R. S. 
1943, as it existed when the act was committed, so far 
as pertinent herein, provides: “Whoever, having for 
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any of the purposes aforesaid unlawfully carried off or 
enticed away, decoyed, secreted or imprisoned any per- 
son, shall in furtherance of any such purpose, do or 
threaten to do any injury to the person so carried off, 
decoyed, enticed away, secreted or imprisoned, such 
person so offending shall upon conviction suffer death 
or be imprisoned in the Nebraska Penal and Correctional 
Complex during the remainder of his natural life at 
the discretion of the jury.” We last interpreted this 
issue in State v. Tatreau, 176 Neb. 381, 126 N. W. 2d 
157, and State v. Salanitro, 176 Neb. 393, 126 N. W. 2d 
164, which provide a conclusive answer to defendant’s 
contentions. 

Defendant, in his fifth assignment of error, argues 
that the evidence was insufficient to sustain a convic- 
tion of kidnapping. The following testimony of the vic- 
tim on direct examination illustrates the nature of the 
force used to effect the kidnapping: “Then they started 
to pull me out of the car, and I tried to hang on to 
the steering wheel and force myself against the frame 
of the car so they couldn’t pull me out, and I said just 
leave us alone, and there was an individual on each side 
of me, and they pulled me over to their car, and I was 
kicking and trying to fight with them but they were just 
too heavy or too big and I couldn’t get away from them, 
and when we got down to their car they tried to push 
me in the car, and I was very stiff, and they knocked 
my head against the open door so I was kind of dizzy 
for a few minutes, and then someone sort of like hit me 
in the stomach so that I would bend over, and that is 
when they put me in the front seat of the car, and then 
I remember kicking someone in the stomach who was 
pushing me in the car, and then they got in the car and 
one individual had his hand over my mouth and nose 
so that I couldn’t breathe and I was a little panicky 
and when he let me go I said I couldn’t breathe and I 


42 NEBRASKA REPORTS [Vou. 187 
State v. Goham 


wanted the window down, so I was sitting on the lap 
of the person who was by the door and I had my head 
out of the window all the time to the park. That is 
where they drove to.” 

The complaining witness was forcibly removed from 
her automobile, manhandled, and forcibly taken to a 
park approximately 2 miles away. We do not agree 
that this is an insubstantial movement of the victim, 
as suggested by the defendant. While it may be true 
that the ultimate objective was the crime of rape, this 
is of no moment. The purpose of kidnapping in every 
instance is to make it possible to commit some other 
crime. Its very nature therefore embraces other crimes 
as well as that of kidnapping. The penalties of kidnap- 
ping are intentionally more severe than the other crimes 
which may be included because of the consequences 
which often result from its perpetration. See State v. 
Tatreau, 176 Neb. 381, 126 N. W. 2d 157. 

Defendant’s sixth assignment of error is grounded on 
his contention that an accomplice, William Cayou, false- 
ly testified that no consideration had been promised 
him for his testimony. This issue was injected by the 
defendant on his motion for a new trial on the grounds 
of newly discovered evidence. This evidence concerned 
some notes written by Cayou to a Charlene Earth while 
both of them were confined in the county jail. In this 
respect, we observe that the defendant had been told by 
Charlene Earth of her conversation with Cayou before 
his trial, and while defendant may not have had posses- 
sion of the notes at the time of his trial, he was in pos- 
session of the information that Cayou was claiming he 
had made some type of a deal and was going to testify 
for the State. - 

‘ There is no contention and certainly no evidence that 
the prosecution knowingly used perjured testimony. 
Even if we were to read into the inferences defendant 
wishes to make the finding that Cayou committed per- 
jury, which we are unable to do, we still would have no 
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evidence of the knowing use of perjured testimony by 
the prosecution. More important, however, we believe 
the evidence falls far short of showing that any deal was 
made with Cayou by the prosecution for his testimony. 
Giving the evidence adduced on the motion every pos- 
sible inference, it does not go to the question of the truth 
or falsity of Cayou’s testimony, but rather only to the 
question of Cayou’s motive in testifying. It was purely 
a collateral issue, not having to do with the guilt or in- 
nocence of defendant. Its only purpose would be to 
impeach or discredit the witness. 

This court has frequently said that impeaching evi- 
dence is not a proper basis for a new trial. See Rains 
v. State, 173 Neb. 586, 114 N. W. 2d 399, and Fugate v. 
State, 169 Neb. 434, 99 N. W. 2d 874, in which we said: 
“It is the rule that a new trial will not be granted on 
the ground of newly discovered evidence when the only 
effect of the evidence is to impeach or discredit a wit- 
ness.” 

Defendant’s last assignment of error alleges that he 
was denied the effective assistance of counsel because of 
counsel’s consumption of intoxicants. Defendant’s coun- 
sel was not court appointed but was retained counsel of 
defendant’s own choice. There is no doubt that during 
the course of the trial, particularly after lunch, defend- 
ant’s counsel had the odor of liquor on his breath. It is 
also undisputed that counsel had represented defendant. 
and. his family on other occasions and they knew that 
he used alcoholic liquors during the day. There is noth- 
ing apparent from the record which would indicate 
counsel became so incapacitated that he could not ade- 
quately conduct defendant’s defense. The evidence falls 
far short of any indication that counsel’s propensity 
prevented a fair trial. The most it indicates is that 
counsel consumed liquor on occasions when he was not 
in court. In any event, this court is not. in:as good a 
position as the trial court to decide the issue. The 
trial court: had.the opportunity to observe counsel, and 
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was in a position to know whether counsel’s drinking 
affected his ability to adequately represent the defend- 
ant. It is a fact question on which we accept the find- 
ing of the trial court. However, we are convinced that 
if defendant’s counsel had come to court so far under 
the influence of alcoholic liquor that he could not effec- 
tively represent the defendant, the trial court would have 
immediately postponed the trial and held counsel in con- 
tempt of court. 

As the Eighth Circuit Court of Appeals observed in 
Hanger v. United States, 428 F. 2d 746: ‘“‘* * * a charge 
cf inadequate representation can prevail “only if it can 
be said that what was or was not done by the defend- 
ant’s attorney for his client made the proceedings a 
farce and a mockery of justice, shocking to the conscience 
of the Court.”’” Defendant’s showing falls far short 
of even suggesting this possibility. 

Defendant injects the argument that the State of Ne- 
braska has lost jurisdiction over the defendant by rea- 
son of retrocession. In 1953 Congress adopted 18 U. S. 
C. A., section 1162, which, so far as pertinent for discus- 
sion of the question raised, provides: ‘“(a) Each of the 
States or Territories listed in the following table shall 
have jurisdiction over offenses committed by or against 
Indians in the areas of Indian country listed opposite the 
name of the State or Territory to the same extent that 
such State or Territory has jurisdiction over offenses 
committed elsewhere within the State or Territory, and 
the criminal laws of such State or Territory shall have 
the same force and effect within such Indian country as 
they have elsewhere within the State or Territory: 

“State or 


Territory of Indian country affected 
“Alaska ~-.--.--- All Indian country within the 
Territory 
“California _--.---All Indian country within the State 
“Minnesota _----- All Indian country within the State, 


except the Red Lake Reservation 
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“Nebraska ~__--_- All Indian country within the State 

“Oregon ___.-..-. All Indian country within the State, 
except the Warm Springs Reservation 

“Wisconsin _____- All Indian country within the State.” 


In 1968 Congress provided for the voluntary retro- 
cession of the jurisdiction granted by 18 U.S.C.A., sec- 
tion 1162, by passing 25 U.S.C.A., section 1323, which 
provides: ‘“(a) The United States is authorized to ac- 
cept a retrocession by any State of all or any measure 
of the criminal or civil jurisdiction, or both, acquired by 
such State pursuant to the provisions of section 1162 
of Title 18, section 1360 of Title 28, or section 7 of the 
Act of August 15, 1953 (67 Stat. 588), as it was in ef- 
fect prior to its repeal by subsection (b) of this Section. 

“(b) Section 7 of the Act of August 15, 1953 (67 
Stat. 588), is hereby repealed, but such repeal shall not 
affect any cession of jurisdiction made pursuant to such 
section prior to its repeal. Pub. L. 90-284, Title IV, § 
403, Apr. 11, 1968, 82 Stat. 79.” 

On April 16, 1969, the Nebraska Legislature adopted 
Legislative Resolution 37, which, so far as pertinent 
herein, reads: “Now, Therefore, Be It Resolved By 
The Members Of The Nebraska Legislature In Eightieth 
Session Assembled: 

“1. That the State of Nebraska hereby retrocedes to 
the United States all jurisdiction over offenses com- 
mitted by or against Indians in the areas of Indian coun- 
try located in Thurston County, Nebraska, acquired by 
the State of Nebraska pursuant to Public Law 280 of 
1953, except as provided in paragraph 2 of this resolution. 

“2. That the retrocession of jurisdiction contained 
in paragraph 1 of this resolution shall not apply to any 
offenses involving the operation of motor vehicles on 
public roads or highways. 

“3. That the Executive Board of the Legislative Coun- 
cil is hereby authorized and directed to take all neces- 
sary action to put this resolution into effect, such action 
to include arrangements with the Department of the 
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Interior and the department’s Bureau of Indian Affairs 
concerning the assumption of law enforcement responsi- 
bilities in the areas of Indian country covered by this 
resolution.” 

By Executive Order dated November 21, 1968, the Sec- 
retary of the Interior was authorized to accept any retro- 
cession of jurisdiction which was to be effected by pub- 
lication in the Federal Register. On October 24, 1970, 
the Secretary caused the following notice to be 
published in the Federal Register: ‘Pursuant to the 
authority vested in the Secretary of Interior by Execu- 
tive Order No. 11435 (33 F. R. 17339) I hereby accept, 
as of 12:01 A.M. EST, October 25, 1970, retrocession 
to the United States of all jurisdiction exercised by the 
State of Nebraska over offenses committed by or against 
Indians in the areas of Indian country located within 
the boundaries of the Omaha Indian Reservation in 
Thurston County, Nebr. as follows: (Description bound- 
aries omitted) except offenses involving the operation 
of motor vehicles on public roads or highways which 
retrocession was tendered and offered by Legislative 
Resolution No. 37 passed by the Legislature of Nebraska 
in 80th Regular Session on the 16th day of April, 1969. 

“Walter J. Hickel 
“Secretary of the Interior.” 

It is to be noted that the Nebraska Legislative Reso- 
lution was to retrocede all jurisdiction over offenses 
committed by or against Indians in the Indian country 
located in Thurston County acquired by the State pur- 
suant to Public Law 280 of 1953, except traffic offenses. 
In the discussion on Legislative Resolution 37, the state- 
ment is made that the Commissioner of Indian Affairs had 
approved the Resolution and had agreed to accept retro- 
cession of all Indian territory in Thurston County, which 
includes both the Omaha and Winnebago Tribes. The 
acceptance by the Secretary of the Interior, however, is 
only a partial acceptance of retrocession of jurisdiction. 
It is specifically limited to the areas of Indian country 
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located within the boundaries of the Omaha Indian Res- 
ervation in Thurston County. This definitely was not 
an acceptance of the retrocession offered, which was all 
of the Indian territory in Thurston County, and in our 
judgment is completely unauthorized by the terms of 
the Resolution of the Nebraska Legislature, and so does 
not constitute an acceptance. The difficulties apparent 
in trying to exercise jurisdiction in only a part of the 
Indian territory in Thurston County, which includes 
both Winnebago and Omaha Indians, are so patent as 
not to need elaboration. The Nebraska Legislature rec- 
ognized this problem, and manifested its unwillingness 
to accept the counter proposal. 

On February 1, 1971, the Nebraska Legislature adopted 
Resolution 16, which provides: ‘Whereas, the Eightieth 
Session of the Nebraska State Legislature, 1969, adopted 
Legislative Resolution 37, relating to the retrocession 
to the United States of jurisdiction over offenses com- 
mitted by or against Indians in the areas of Indian coun- 
try located in Thurston County, Nebraska, acquired by 
the State of Nebraska pursuant to Public Law 280 of 
1953; and 

“Whereas, the United States has not accepted retro- 
cession in accordance with the terms and provisions of 
said Legislative Resolution 37, 

“Now, Therefore, Be It Resolved By The Members Of 
The Eighty-second Legislature of Nebraska, First Ses- 
sion: 

“1. That the action of the Eightieth Session of the Ne- 
braska State Lgislature, 1969, approving Legislative 
Resolution 37 is rescinded, and the offer of retrocession 
therein contained is withdrawn. 

“2. That a duly attested copy of the resolution be 
transmitted by the Clerk of the Legislature to the Sec- 
retary of Interior of the United States.” 

In our judgment, the original resolution of retroces- 
sion could not be effective until it was accepted by the 
federal government. _A partial acceptance is not ef- 
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fective unless and until it is approved by the State. 
The determination of the extent of retrocession was left 
to the states by 25 U. S. C. A., section 1323, since the 
United States is authorized to accept all or any measure 
of retrocession. The measure of jurisdiction to be retro- 
ceded was a matter for the state to determine, and is not 
dictated in any way by the federal act. The attempted 
acceptance was not in accordance with the terms of 
the offer, and was therefore of no force and effect. The 
offer of retrocession having been withdrawn, 18 U. S. 
C. A., section 1162, is still applicable in Nebraska. 

Having reached the conclusion that retrocession never 
became effective, it is unnecessary to discuss the ques- 
tions raised by the parties to be considered in the event 
we had found retrocession to be effective. 

For the reasons given above, the conviction of the 
defendant on both Counts I and II is affirmed. The 
penalty on Count I is reduced from life imprisonment 
to a term of 35 years. The judgment entered is affirmed 
in all particulars except as noted above. 

AFFIRMED AS MODIFIED. 

McCown, J. 

I concur in the affirmance of the convictions. I do not 
concur in the later disposition. 


STATE OF NEBRASKA, APPELLEE, V. DENNIS TYNDALL, 
APPELLANT. 
187 N. W. 2d 298 


Filed May 28, 1971. No. 37889. 


1. Criminal Law: Sentences. The habitual criminal act, section 
29-2221, R. S. Supp., 1969, does not create a new and separate 
criminal offense for which a person may be separately sen- 
tenced but provides merely that the repetition of criminal con- 
duct aggravates the guilt and justifies greater punishment 
than ordinarily would be considered. 

2. Criminal Law: Indians: Jurisdiction. The Nebraska Legisla- 
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ture having withdrawn its offer of retrocession, 18 U. S.C. A., 
section 1162, is still applicable in Nebraska. 


Appeal from the district court for Thurston County: 
JOSEPH E, Marsu, Judge. Affirmed as modified. 


William G. Line of Kerrigan, Line & Martin, for appel- 
lant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BosLAUGH, SMITH, McCown, 
NEWTON, and CLInTON, JJ. 


SPENCER, J. 

Defendant Dennis Tyndall was convicted under an 
information charging kidnapping, rape, and with be- 
ing an habitual criminal. He was sentenced to life im- 
prisonment on the kidnapping count, to a term of 20 
years for rape, and to an additional term of 10 years as 
an habitual criminal. The sentences are to be served 
consecutively. We affirm the convictions but modify 
the life imprisonment sentence on Count I (kidnapping), 
and vacate the sentence for a term of 10 years on Count 
III (habitual criminal charge). 

Defendant, who was a member of the Omaha Indian 
Tribe, was one of seven Indians involved in the kidnap- 
ping and rape incident described in State v. Goham, 
187 Neb. 34, 187 N. W. 2d 305. He was tried in October 
1970, 7 months after the Goham trial. Reference is made 
to that case for a recitation of the pertinent facts. As 
described therein, the complaining witness was forcibly 
dragged from her car, forced into a car occupied by 
seven Indians, and taken 2 miles to Big Elk Park where 
she was forcibly raped by them. The complaining wit- 
ness identified the defendant as one of the individuals 
who forced her from her car and as the first one to 
rape her. 

Defendant lists four assignments of error. They are: 
“The court erred: 1. In failing to vacate the convic- 
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tion for kidnapping as the alleged kidnapping was in- 
cidental to the charge of rape. 2. In imposing a sen- 
tence of life imprisonment for kidnapping as the statute 
in effect at the time of trial provided for a maximum 
sentence of 50 years for kidnapping. 3. In sentencing 
defendant to a separate consecutive term of ten years 
imprisonment for being an habitual criminal. 4. In 
failing to dismiss all proceedings against defendant for 
the reason that the court had lost jurisdiction by virtue 
of retrocession of criminal jurisdiction to the United 
States.” 

We adequately discussed defendant’s first and second 
assignments of error in State v. Goham, 187 Neb. 34, 
305 N. W. 2d 187. What we said there is fully applicable 
and controlling herein. 

Defendant’s third assignment of error must be sus- 
tained. The habitual criminal act, section 29-2221, R. 
S. Supp., 1969, does not create a new and separate 
criminal offense for which a person may be separately 
sentenced but provides merely that the repetition of 
criminal conduct aggravates the guilt and justifies 
greater punishment than ordinarily would be consid- 
ered. Gamron v. Jones, 148 Neb. 645, 28 N. W. 2d 403. 
We accordingly vacate the separate sentence on Count 
III, the habitual criminal charge. 

The fourth assignment of error alleges that the courts 
of Nebraska have lost jurisdiction herein because of 
the retrocession of criminal jurisdiction to the United 
States. The defendant’s trial was completed October 
15, 1970. The Secretary of the Interior published a no- 
tice in the Federal Register purporting to accept retro- 
cession of jurisdiction over the Omaha Indian Reser- 
vation in Thurston County, Nebraska, on October 24, 
1970. Defendant’s motion for a new trial was overruled 
and he was sentenced on October 26, 1970. The Nebras- 
ka Legislature on February 1, 1971, withdrew its offer 
of retrocession because the United States had not ac- 
cepted it in accordance with the terms and provisions 
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of Legislative Resolution 37, adopted April 16, 1969. The 
resolutions and discussion are more particularly set out 
in State v. Goham, 187 Neb. 34, 187 N. W. 2d 305. That 
case determined that the offer of retrocession having 
been withdrawn, 18 U. S. C. A., section 1162, is still 
applicable in Nebraska. There is no merit to defend- 
ant’s fourth assignment of error. 

The conviction of the defendant on the three counts 
herein is affirmed. The sentence on Count III is va- 
cated and the sentence on ‘Count I, for the reasons de- 
scribed in State v. Goham, 187 Neb. 34, 187 N. W. 2d 305, 
is reduced from life imprisonment to a term of 35 years. 
In all other respects, the judgment is affirmed. 

AFFIRMED AS MODIFIED. 


Armon Loy Topp, JR., A MINOR, BY ARMON L. TODD, HIS 
FATHER AND NEXT FRIEND, APPELLEE, V. RALPH BOALS ET AL., 
APPELLANTS, 

187 N. W. 2d 284 
Filed May 28, 1971. No. 87776. 


1. Master and Servant: Words and Phrases. The relation of mas- 
ter and servant cannot be defined in general terms with sub- 
stantial accuracy. 

2. Appeal and Error: Instructions: Trial. It is prejudicial error 
for the district court to submit to a jury an essential issue of 
fact without evidentiary support. 


Appeal from the district court for Dakota County: 
JOSEPH E. Marsy, Judge. Reversed and remanded for a 
new trial. 


_ Jewell, Otte & Pollock, for appellants. 
Cecil W. Orton and Leroy W. Orton, for appellee. 


_ Heard before WuirE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


* Sm1tH, J. 
. While plaintiff Armon Loy Todd, Jr., was weeding a 
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bean field farmed by defendants, Boalses, Todd sus- 
tained physical injury accidentally caused by a fellow 
worker. This resultant action was tried on the theory 
that Boalses would not be liable if the work group had 
been an independent contractor. The verdict went for 
Todd. Boalses appeal. They assert that as a matter 
of law the group was an independent contractor and 
that errors in a jury instruction prejudiced them. 

On July 17, 1965, the date of the injury, the group 
comprised Todd, age 15, and 5 other boys, ages 15 and 
16. It had begun to form without Todd earlier in the 
summer. Having weeded a bean field of Leland George 
under his supervision, the boys moved to the farm of 
George Stading. He separated them so that those 
in front weeded with bean hooks. He stationed two 
with corn knives four feet behind the others to cut 
weeds that were too large for the bean hooks. Todd pur- 
suant to an agreement with one boy joined the group 
there. He brought a corn knife furnished by his grand- 
father. A boy explained its use. After an hour when 
they completed their work at Stading’s farm, the group 
moved to the Boals farm. 

The boys had named no boss, although Vic Russell 
and Charles Helt “kept things going.” Helt had nego- 
tiated with Robert Boals, who had desired 4 to 6 boys. 
Robert had agreed to pay Helt $0.90 an hour each boy 
worked. Upon their arrival, Robert issued bean hooks 
but no corn knives. He then drove to the field which 
lay % mile from the farmhouse, the workers following 
in Russell’s automobile. Robert having pointed out the 
field, departed immediately. Neither Robert nor Ralph 
exercised any direct control over the group, although 
Robert warned against carelessness. The latter knew 
of the corn knives. 

The next morning the group returned directly to the 
Boals field. They spaced themselves as they had done 
in Stading’s field. All except Russell were using corn 
knives because weeds were thick. Todd, Helt, or both 
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wandered, and Todd knew they were close together. 
When he pushed back weed branches to straighten the 
stem, Helt swung his knife at the weed. The knife 
struck Todd’s hand. 

Evidence whether supervision of boys who weeded 
bean fields was common practice in the county con- 
flicted sharply. Payment to one boy for all work, no 
withholding of income or social security taxes, and the 
boys fixing work times were common practice. They 
were also elements of the Boals transaction. 

The relation of master and servant cannot be defined 
in general terms with substantial accuracy. Control or 
the right to control is often the chief distinction be- 
tween the relation of master-servant and of employer- 
independent contractor. See, Bodwell v. Webster, 98 
Neb. 664, 154 N. W. 229 (1915); Restatement, Agency 
2d, § 2, p. 12, and § 220(1), comment c, p. 486. In the 
present case the issue was one of fact. 

The district court in instructing the jury on Todd’s 
petition copied this allegation: “... when the plaintiff 
and the other boys first went to the Boals farm they 
were escorted to the bean field where they were ordered 
to start work.” The “order” in context was referable 
only to Robert. That part of the allegation wanted evi- 
dentiary support. 

It is prejudicial error for the district court to submit 
to a jury an essential issue of fact without evidentiary 
support. See, Pensyl v. Gibb, 182 Neb. 573, 156 N. W. 
2d 27 (1968); NJI No. 2.01. The business relation 
between Boalses and Todd’s group was the crucial issue, 
and it was close. The instruction constituted preju- 
dicial error. 

The judgment is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
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Paxton & Vierling Steel Co. vy. Barmore 


PaxTon & VIERLING STEEL Co., A CORPORATION, APPELLANT, 
v. C. R. BARMORE. DOING BUSINESS AS WESTERN PLAINS 
Mit, EQUIPMENT Co., ET AL., APPELLEES. 

187 N. W. 2d 590 


Filed May 28, 1971. No. 37794. 


1. Liens: Contracts: Property. The lien of a materialman for 
material furnished to a contractor does not depend upon a con- 
tract existing between the materialman and the owner. The 
lien is given because the material furnished was used in the con- 
struction of the building or other structure. 

2. Liens: Contracts: Property: Statutes. Section 52-102, R. R. S. 
1948, makes no requirement concerning the contract between 
the materialman and the contractor. If the contract and de- 
livery, or furnishing under it, is sufficient to create an indebt- 
edness or liability, it is sufficient to create a lien. 


Appeal from the district court for Colfax County: 
C. THomas WuitE, Judge. Affirmed as modified. 


Swarr, May, Royce, Smith, Andersen & Ross, for ap- 
pellant. 
Yost, Schafersman, Yost & Lamme, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


BosLaAucy, J. 

This is an action to foreclose a mechanic’s lien. The 
plaintiff, Paxton & Vierling Steel Co., is a steel supplier 
at Omaha, Nebraska. The plaintiff furnished steel to 
C. R. Barmore, doing business as Western Plains Mill 
Equipment Co., for the construction of a feed mill at 
Howells, Nebraska, for the defendants, Lambert F. 
Pekarek and Ludmilla H. Pekarek. 
_ The plaintiff claims that the amount due under its 
lien is $3,447.49 plus interest and costs. The trial court 
found that the plaintiff should have judgment for 
$162.04 plus interest and costs. The plaintiff appeals. 

The record shows that the plaintiff made a written 
proposal, which was accepted by Barmore, to furnish 
structural steel for the mill in the amount of $2,360. 
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The structural steel was to be fabricated in the plain- 
tiff’s shop so that it could be erected on the site by 
merely fastening it together with bolts. The remainder 
of the steel furnished by the plaintiff was material used 
in construction of bins, hoppers, and other parts of the 
mill and was fabricated by Barmore at the site or by 
another subcontractor. This steel amounted to $3,447.49 
and was furnished as and when requested by Barmore. 
There was no firm agreement as to quantity or price 
concerning this steel, but it was all furnished at base 
price plus regular freight. 

The first item was furnished March 12, 1968, and the 
last item October 10, 1968. Most of the steel had been 
furnished by July 15, 1968. An order consisting of 
beams, angles, and bars amounting to $39.71 was fur- 
nished on September 4, 1968. An order for a length of 
4-inch pipe and 24 bars to be rolled into the shape of a 
ring and amounting to $122.33 was furnished on Octo- 
ber 10, 1968. These are the only items which the trial 
court found could be included in the lien which was 
filed on November 20, 1968. 

The plaintiff contends that the trial court erred in 
finding that a subcontractor’s lien could not be based 
upon an open account, and that the statutory time for 
filing a lien ran from the date of each delivery of 
material. 

This case involves material furnished to a contractor 
by a materialman. There was no contract between the 
Pekareks and the plaintiff for the steel furnished to 
Barmore. Section 52-102, R. R. S. 1943, provides that 
a person who furnishes material to a contractor for the 
construction of a mill may secure a lien by filing a 
sworn statement of the amount due from the contrac- 
tor within 3 months.from the furnishing of the material. 
The statute further provides that the risk of payments 
made to the-contractor until the expiration of -the 3: 
months’ shall be: upon the owner, and that the owner 
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shall not be liable to action by the contractor until the 
expiration of the 3 months. 

The lien of a materialman for material furnished to 
a contractor does not depend upon a contract existing 
between the materialman and the owner. The lien is 
given because the material furnished was used in the 
construction of the building or other structure. Rose- 
bud Lumber & Coal Co. v. Holms, 155 Neb. 459, 52 N. W. 
2d 313. 

The record indicates that the controversy in the dis- 
trict court centered around the nature of the contract 
between the plaintiff and Barmore. The amended peti- 
tion alleged that the plaintiff and Barmore had entered 
into a written contract that had been amended orally 
to provide for delivery of additional material as neces- 
sary. The defendants alleged that each item furnished 
after the written proposal was upon a new agreement 
between the plaintiff and Barmore. 

Section 52-102, R. R. S 19438, makes no requirement 
concerning the contract between the materialman and 
the contractor. If the contract and delivery, or furnish- 
ing under it, is sufficient to create an indebtedness or li- 
ability, it is sufficient to create a lien. Rosebud Lumber 
& Coal Co. v. Holms, supra; Peters v. Halligan, 182 Neb. 
51, 152 N. W. 2d 103; Great Western Mfg. Co. v. Hunter 
Bros., 15 Neb. 32, 16 N. W. 759. An open account is suf- 
ficient. See Walker v. Collins Constr. Co., 121 Neb. 157, 
236 N. W. 334. Occidental S. & L. Assn. v. Cannon, 184 
Neb. 659, 171 N. W. 2d 166, cited by the Pekareks, in- 
volved a contract between an owner and a materialman. 

The contract between Barmore and the Pekareks was 
for the construction of a feed mill. There is no conten- 
tion that the material furnished by the plaintiff was not 
used in the construction of the feed mill. The material 
furnished on October 10, 1968, was used for manhole 
flanges and covers and for a roof support for the eleva- 
tor leg. There is no contention that any of the material 
furnished was to replace defective material or that de- 


VoL, 187] JANUARY TERM, 1971 57 
Gifford v. Ag Lime, Sand & Gravel Co. 


livery was delayed to extend the time for filing a lien. 
The evidence rebutted any presumption arising from 
the length of time intervening between the deliveries 
on July 15, 1968, and those in September and October. 

The Pekareks alleged that they had requested a lien 
waiver. On June 24, 1968, the plaintiff wrote to the 
Pekareks stating that Barmore owed $2,845 for material 
and that the plaintiff would not furnish a lien waiver 
until all bills were fully paid. The lien was filed on 
November 20, 1968. On November 23, 1968, the Pekareks 
took a receipt from Barmore showing payment in full 
to him. 

The record sustains a finding that the plaintiff is en- 
titled to a lien in the amount of $3,447.49 as alleged in its 
petition. The judgment of the district court is modified 
to increase the amount of the judgment from $162.04 
to $3,447.49, and as modified the judgment is affirmed. 

AFFIRMED AS MODIFIED. 


DELBERT R. GIFFORD, APPELLEE, v. AG LIME, SAND AND 
GRAVEL COMPANY, A CORPORATION, ET AL., APPELLANTS. 
187 N. W. 2d 285 


Filed May 28, 1971. No. 37819. 


1. Workmen’s Compensation. The requirement that objective symp- 
toms of an injury be produced “at the time” of the accident is 
satisfied if the symptoms manifest themselves according to the 
natural course of such matters without any independent inter- 
vening cause being shown. 

2. Workmen’s Compensation: Evidence. The Workmen’s Compen- 
sation Act does not require that the objective symptoms of an 
injury produced at the time of the accident be observed by others 
or that their existence be proved by independent testimony. 

8. Workmen’s Compensation: Appeal and Error: Evidence. On ap- 

_ peal of a workmen’s compensation case to the Supreme Court, 
if there is reasonable competent evidence to support the find- 
ings of fact in the trial court, the judgment, order, or award 
will not be modified or set aside for insufficiency of the evidence. 

Upon appellate review of a work- 
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men’s compensation case in the Supreme Court, the cause will 
be considered de novo only where the findings of fact are not 
supported by the evidence as disclosed by the record. 


Appeal from the district court for Dixon County: 
JosEPH E. Marsu, Judge. Affirmed. 


Leamer & Galvin and Wetz & Cosgrove, for appellants. 
Ryan & Scoville and P. F. Verzani, for appellee. 


Heard before Wut, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and Cuiinton, JJ. 


McCown, J. 

The plaintiff recovered a workmen’s compensation 
award in the one-judge workmen’s compensation court. 
The defendants appealed directly to the district court. 
The district court on trial de novo found in favor of 
the plaintiff and entered judgment awarding workmen’s 
compensation benefits. 

The plaintiff, Delbert R. Gifford, was first employed 
by the defendant, Ag Lime, Sand and Gravel Company, 
in 1954. At the time of the injury here, he was em- 
ployed as a mechanic and heavy equipment operator. 
On February 10, 1967, the plaintiff was repairing a 
piece of heavy equipment. He was alone in the de- 
fendant’s workshop. His testimony was that he lifted 
a gear weighing between 90 and 100 pounds to place it 
in the final drive housing of the caterpillar unit. As 
he lifted the gear he felt a sharp pain in his back at about 
the belt line. He dropped the gear on the floor and sat 
down for about 30 minutes. The rest of the day he 
cleaned up and did light work, but he never completed 
the work of replacing the gear. When he went home 
after work, he lay down on the floor and did not eat 
anything that evening. His wife testified that he com- 
plained of his back that night and corroborated his 
testimony as to his conduct during the evening. He 
advised his employer of the. injury sometime during 
the same week. He continued to work, but did. only 
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light work thereafter and operated only rubber-tired 
equipment. The testimony of plaintiff and his wife as to 
ali of the foregoing facts was not contradicted by any 
other witness. 

The plaintiff did not seek medical attention during 
February and March of 1967, but testified that the pain 
in his back was getting worse and had started going 
down a leg. Sometime in April 1967, he went to see 
Dr. Carney, a chiropractor in Ponca, Nebraska. He saw 
him once or twice for his back. On April 20, 1967, he 
went to the Molstad Chiropractic Clinic in Sioux City, 
Iowa. He had seven or eight treatments to his back 
there. On May 8, 1967, he went to Dr. Faithe, an M.D. 
in Ponca, Nebraska. Dr. Faithe thought he had a disc 
problem and does not recall that he identified the back 
injury with any specific incident. She suggested that 
he see a specialist. On May 23, 1967, he went to Dr. 
Browne, a neurosurgeon in Omaha, Nebraska. The his- 
tory given to Dr. Browne was that the onset was ap- 
proximately six weeks before and had been gradual 
and progressive since. Dr. Browne made no inquiry as 
to any previous trauma and thought he possibly had a 
lumbar disc syndrome. He recommended that if his 
back did not improve in a week or two, the plaintiff 
should return. On June 16, 1967, plaintiff consulted Dr. 
Blume, a neurosurgeon in Sioux City, Iowa. The his- 
tory given to Dr. Blume included the lifting incident on 
February 10, and also ruled out any previous back pain 
or injury. The history also included the consultation 
with Dr. Browne and his diagnosis and recommendation 
for treatment. Dr. Blume’s initial diagnosis was a rup- 
tured disc. Plaintiff was hospitalized for a myelogram 
on June 23rd, which confirmed the. diagnosis. On July 
2, 1967, Dr. Blume performed a partial laminectomy and 
the ruptured discs were removed. Dr. Blume testified 
that the injury to the plaintiff’s lumbar spine was caused 
by the lifting accident of February 10, 1967. No doctor 
directly contradicted that opinion and both doctors who 
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testified on the issue were in agreement that the plain- 
tiff had a permanent injury. 

Defendant’s challenge to the judgment rests on the 
contention that the evidence was insufficient and that 
the plaintiff’s testimony was uncertain, inconsistent, con- 
tradictory, and differed from previous testimony. Con- 
cededly, the plaintiff’s memory for detail was poor. We 
cannot say that his testimony was materially contradic- 
tory. Its acceptance rests on the credibility of the 
plaintiff as a witness. The fact that the plaintiff was 
alone at the time the injury occurred does not wipe 
out his own testimony nor the evidence of objective 
symptoms of injury. The requirement that objective 
symptoms of an injury be produced “at the time” of the 
accident is satisfied if the symptoms manifest themselves 
according to the natural course of such matters with- 
cut any independent intervening cause being shown. 
The Workmen’s Compensation Act does not require that 
the objective symptoms of an injury produced at the 
time of the accident be observed by others or that their 
existence be proved by independent testimony. Schoen- 
rock v. School Dist. of Nebraska City, 179 Neb. 621, 139 
N. W. 2d 547. 

The vital issue here involves the nature and posture 
of appellate review in this court in a workmen’s com- 
pensation case. Some history is appropriate. Since 1935, 
the workmen’s compensation law of Nebraska has pro- 
vided for an initial hearing before a single judge of the 
Nebraska Workmen’s Compensation Court. An appeal 
from that judgment may be taken and rehearing had 
either to the Nebraska Workmen’s Compensation Court 
sitting en banc or to the district court. In either case, 
the rehearing is de novo and a record is made. If the 
initial appeal from the one-judge compensation court 
hearing is taken to the workmen’s compensation court 
en banc, an additional appeal may be taken from that 
court to the district court. That appeal is based on the 
record made in the workmen’s compensation court and 


Vo.., 187] JANUARY TERM, 1971 61 
Gifford v. Ag Lime, Sand & Gravel Co. 


no new evidence is taken in the district court. An ap- 
peal may be taken from the district court to this court, 
whichever route may have been followed previously. 

In an appeal from the workmen’s compensation court 
en banc to the district court, section 48-184, R. R. S. 
1943, and its predecessor statutes have provided: “* * * 
that a judgment, order, or award of the Nebraska Work- 
men’s Compensation Court shall be set aside only upon 
the grounds that (1) the court acted without or in ex- 
cess of its powers, (2) the order or award was procured 
by fraud, (3) the findings of fact by the court are not 
supported by the record, or (4) the findings of fact by 
the court do not support the order or award.” That 
language has remained unchanged since 1935. 

Section 48-185, R. R. S. 1943, and its predecessors 
since 1935, have provided for appeals from the district 
court to this court in workmen’s compensation cases. 
The relevant portions of Laws 1935, c. 57, § 18, p. 195, 
originally provided: “Any appeal from the judgment of 
the district court shall be prosecuted in accordance with 
the general laws of the state regulating appeals in ac- 
tions at law * * * a judgment, order, or award of the 
district court may be modified or set aside only upon 
the following grounds: (1) That the court acted without 
or in excess of its powers. (2) That the judgment, order 
or award was procured by fraud. (3) That the findings 
of fact are not conclusively supported by the evidence 
as disclosed by the record, and if so found, the cause 
shall be considered de novo upon the record. (4) That 
the findings of fact by the court do not support the order 
or award.” (Emphasis ours.) What is contained in 
both sections 48-184 and 48-185, R. R. S. 1943, was orig- 
inally a part of the same section. The sections were not 
separated until 1943. 

This court has consistently held that where the initial 
rehearing is had before the compensation court en banc, 
then the review in the district court under section 48- 
184, R. R. S. 1943, is in the nature of an error proceed- 
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ing and is limited in scope. See, Solheim v. Hastings 
Housing Co., 151 Neb. 264, 37 N. W. 2d 212; Rapp v. Hale, 
170 Neb. 620, 103 N. W. 2d 851. 

Under the provisions of section 48-185, R. S. 1943, 
in its original form, since few findings of fact could be 
said to be conclusively supported, we said: “As a prac- 
tical proposition our review here is de novo upon the 
record.” Werner v. Nebraska Power Co., 149 Neb. 408, 
31 N. W. 2d 315 (1948). From that point on, in decisions 
too numerous to cite, we have stated that a workmen’s 
compensation case in this court is considered de novo 
upon the record. 

In 1953, section 48-185, R. S. 1943, was amended by 
removing the single word “conclusively.” The com- 
mittee statement on L.B. 85 of the 1953 Legislature was: 
“LLB 85 provides that the word ‘conclusively’ shall be 
stricken. The committee unanimously agreed that this 
word shall be stricken from the Section 48-185 because 
it was unfair to the person appealing a case from the 
District Court to Supreme Court. That the amount of 
evidence needed in Supreme Court should not be greater 
than what is necessary in the District Court, as the Su- 
preme Court decides their cases on the same record that 
the District Court. 

“The committee also felt that it was unfair to the Dis- 
trict Court as well as the Supreme Court in that by al- 
lowing the word conclusively to remain it changes the 
measure of evidence the District Court would decide 
the case on. The four rules set out by Section 48-184, 
which the District Court is guided to decide the matter 
and section 48-185 which the Supreme Court uses are 
and should be practically the same and it would be 
if the word conclusively was stricken as recommended 
by the committee.” 

This important. change in section 48- 185, R. R. S. 
1943, adopted by the Legislature in 1953, has never been 
acknowledged or discussed by this court. It was appar- 
ently not'raised. In 1960, this court once more repeated 
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the language that: ‘Onan appeal from the district court 
to the Supreme Court in a workmen’s compensation 
case, the case shall be considered de novo except where 
the findings of fact are conclusively supported by the 
evidence as disclosed by the record.” Rapp v. Hale, 170 
Neb. 620, 103 N. W. 2d 851. (Emphasis ours.) 

On the basis of that case, we continued to state that 
a workmen’s compensation case in this court is consid- 
ered de novo. Even under that method of consideration, 
this court developed the rule that if conflicting evi- 
dence at the final trial level is resolved by the trial court 
according to the demeanor and credibility of witnesses, 
the resulting findings will be considered correct on de 
novo review in this court. See, Meadows v. Skinner 
Manufacturing Co., 178 Neb. 856, 136 N. W. 2d 184; Car- 
denas v. Peterson Bean Co., 180 Neb. 605, 144 N. W. 2d 
154. 

We think it clear that a reasonable interpretation of 
section 48-185, R. R. S. 1943, as amended in 1953, is that 
the standards for modifying or setting aside a judgment 
or award, and in measuring the findings of fact by the 
trial court in a workmen’s compensation case, are to be 
the same whether the review is by the district court or 
by this court. Appellate review in this court requires 
consideration and review of the record in all cases. That 
consideration must ordinarily take account of the deter- 
mination of the trial court or jury as to the factual issués. 
This is particularly true in dealing with appeals which 
are in the nature of actions at law. De novo review im- 
plies an independent determination of the facts without 
restriction by any previous factual determinations made 
in the lower court. While the distinction may be techni- 
cal, it is nevertheless a vital one. Appellate courts do 
not ordinarily determine factual issues oes novo except 
when required by statute. 

We therefore hold that on appeal of. a workmen’s 
compensation case to the Supreme Court, if there is 
reasonable competent evidence-to support. the. findings 
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of fact in the trial court, the judgment, order, or award 
will not be modified or set aside for insufficiency of 
the evidence. We also hold that upon appellate review 
of a workmen’s compensation case in the Supreme Court, 
the cause will be considered de novo only where the 
findings of fact are not supported by the evidence as dis- 
closed by the record. To the extent that the holdings 
of Rapp v. Hale, 170 Neb. 620, 103 N. W. 2d 851, and sub- 
sequent cases on these issues are in conflict, they are 
overruled. 

The findings of fact of the trial court in this case are 
supported by the record whether the consideration be 
de novo or by the statutory standard required under 
section 48-185, R. R. S. 1943, as amended. The judg- 
ment is affirmed. The plaintiff’s attorneys are allowed 
a fee of $750 for their services in this court. 

AFFIRMED. 


In RE INTERESTS OF WAYNE FURROW ET AL. 
STatre OF NEBRASKA IN RE INTERESTS OF WAYNE FURROW 
ET AL., APPELLEES, v. LOUISE RANDALL, APPELLANT. 
187 N. W. 2d 586 


Filed May 28, 1971. No. 37852. 


1. Infants: Statutes. The child custody statutes of the State of 
Nebraska are to be liberally construed to accomplish the pur- 
poses of serving the best interests of the children involved. 

Section 43-201 (3), R. R. S. 1948, provides that 
a neglected child shall mean any child who is in a situation 
dangerous to life or limb or injurious to the health or morals of 
such child. 

3. Infants: Statutes: Evidence. Whether a child is neglected with- 
in the purview of the statute is a question of fact and each case 
must be determined from all of the facts and circumstances 
of each particular case. 

4, Infants: Parent and Child: Trial: Appeal and Error. In cases 
involving child custody determinations in juvenile court and 
other courts, the findings of the trial court, both as to an eval- 
uation of the evidence and as to the matter of custody, will not 
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be disturbed unless there is a clear abuse of discretion or the 
decision is against the weight of the evidence. 


Appeal from the separate juvenile court of Lancaster 
County: W. W. NuERNBERGER, Judge. Affirmed. 


Conley & Greenwald, for appellant. 


Paul L. Douglas and Janice L. Gradwohl, for appellee 
‘State of Nebraska. 


Joseph J. Carriotto, for appellee Furrow. 


Heard before Wuirs, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuirnton, JJ. 


Wuire, C. J. 

The separate juvenile court of Lancaster County, Ne- 
braska, transferred the custody of Wayne Furrow, age 
9, and Jack Furrow, age 6, from their mother, Louise 
Randall, to their natural father, George Furrow. Louise, 
the mother, appeals to this court. We affirm the judg- 
ment and order of the separate juvenile court transfer- 
ring the custody to the natural father, George Furrow. 

The jurisdiction and action of the separate juvenile 
court were founded on allegations of neglect by the na- 
tural mother under section 43-201 (3), R. R. S. 1943. 
This statute and similar sections of our juvenile court 
statutes are to be liberally construed with the end ob- 
jective of the best interests of the children involved. 
Jones v. State, 175 Neb. 711, 123 N. W. 2d 633; 42 Am. 
Jur. 2d, Infants, § 16, p. 21. 

George and Louise were married on April 26, 1957. 
They separated in 1962. Termination of the marriage 
is. obscure, Louise claiming she got a Mexican divorce 
in August 1965 in a town in Mexico, the name of which 
she does not remember. There is no evidence in this 
record of a divorce decree, or of a support or child cus- 
tody order; nor were any sought to be introduced. Four 
children had been born to the Furrow marriage. The 
two oldest, Charles and Roger, are now. dead. In 1964 
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they died of suffocation in an abandoned refrigerator. 
The refrigerator was in Louise’s home. She was sep- 
arated from George Furrow. The children, then ages 
5 and 4 died inside the regrigerator during a period of 
time when she left the children alone to go across the 
street to make a telephone call in Dallas, Texas. The 
circumstances surrounding the short period of time she 
was separated from these children, how they got into 
the refrigerator, are not clear from the record. The only 
witness was Louise. Prior to the death of these children, 
Louise had threatened to kill them. She also had threat- 
ened to sell her children. There was friction between 
her and her mother who lived upstairs in another apart- 
ment in Kansas City. Louise testified in this case that 
she had stated prior to the children’s death she would 
rather see her children dead than living with her 
mother and she would rather sell or give away her 
children than have them in her mother’s custody. The 
evidence establishes almost conclusively that Louise had 
an unstable personality and that she required psychiatric 
help. It is undisputed that during her marriage to 
George Furrow she had threatened to shoot him and, 
in fact, she did have a .38 caliber pistol in her posses- 
sion when she was at the Dallas police department after 
the death of Charles and Roger, described above. She 
had also attempted suicide. 

We now trace the continuity up to the date of April 
26, 1970. Louise married Robert Randall in Crocker, 
Missouri, on October 9, 1965, using the name Louise 
Sileutt. After marriage to Randall, she joined him in 
Europe where he was a member of the armed services. 
She took one boy with her, leaving the other with her 
mother. Randall was discharged on June 2, 1969. The 
family went to Kansas City, Missouri, to live. The evi- 
dence shows an unstable marital environment, with Ran- 
dall leaving Louise and the children many different 
times. The last time he left her was about April 19, 
1970, and he returned on April 26, 1970, the date of the 
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immediate incidents which led to this juvenile court 
hearing. On that date, the evidence establishes that 
Randall whipped both Wayne and Jack with a dog 
leash. Bruises and welts were left on the children and 
Wayne became unconscious. The occasion for the whip- 
ping was the suspicion that the boys had taken some 
money from the family piggy bank and given some of 
the money to neighbor children. Randall admitted that 
the injuries were the result of his “discipline.” He 
also conceded that the punishment he inflicted was ex- 
treme. lLouise’s mother who resided in an apartment 
upstairs, heard the children screaming during the inci- 
dent, went to the Randall apartment to investigate, and 
gave a full description of the boys’ injuries. She then 
called the police and two officers were sent to investi- 
gate. The day after the incident Randall terminated 
his employment and 3 days after the incident Louise left 
Kansas City with Wayne and Jack at midnight without 
saying “good-bye” to her mother. The Randalls left 
Kansas City just prior to the time police officers ar- 
rived to take the children into custody. Louise testified 
the reason she left Kansas City was because of the in- 
cident. On arrival in Lincoln, Louise was contacted by 
the authorities and the present action in juvenile court 
ensued. 

The evidence shows a definite relationship between 
the main incidents precipitating this action and a con- 
tinuous history of marital discord, violence, and neglect 
of the two boys. The evidence shows there had been 
previous incidents of Randall striking the children sever- 
ly. Also, there is evidence that Louise let the children 
become hungry and filthy on occasions; and that she left 
the children alone after school until she came home from 
work. The effect on the children is demonstrated in 
the record. Wayne was in a special school for emo- 
tionally disturbed children, and the grandmother, Mrs. 
Chester, mother of Louise, was paying the tuition at this 
school. 
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The statute, section 43-201 (3), R. R. S. 1943, provides 
that a neglected child shall mean any child “who is in a 
situation * * * dangerous to life or limb or injurious to 
the health or morals of such child.” In construing this 
statute, we have held that it should be liberally con- 
strued to aid the purpose of its enactment and that 
whether a child is a neglected child within the statute 
is a question of fact, and each case must be determined 
on its own facts. Stanley v. State, 105 Neb. 260, 179 
N. W. 1019; Jones v. State, supra. An experienced trial 
judge, after hearing all the evidence, determined that 
Wayne and Jack were neglected children in that they 
were in a situation which was dangerous to life and limb 
and injurious to the health of such children. The evi- 
dence clearly sustains this finding. We have held that 
in cases involving child custody determinations in ju- 
venile court, the findings of the trial court, both as to 
evaluation of the evidence and to the matter of custody, 
will not be disturbed unless there is a clear abuse of 
discretion or the decision is against the weight of the 
evidence. Jones v. Jones, 183 Neb. 223, 159 N. W. 2d 
544: 42 Am. Jur. 2d, Infants, § 43, p. 44. 

Besides the actual abuse of the children, the most 
serious incident being recited in detail herein, there was 
general evidence of abuse of the children physically 
and the trial court had the advantage of the evidence 
showing that the marriage between the Randalls had 
been a stormy one, with Randall leaving the family 
home on many occasions. The evidence shows that 
Wayne was attending a special school because of his 
developing emotional problems and the evidence fur-- 
ther shows that he had been overly aggressive and abus- 
ive in his play with other children. The court, in making 
the findings it did, also had the advantage, so important 
in cases of this type, of seeing and observing the wit- 
nesses, the children, and the parents involved. 

- Louise’s appeal, ably presented by counsel, is primarily 
based upon an attempt to fragmentize the evidence into 
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isolated incidents. Then, the argument runs, that each 
isolated incident is not in itself sufficient to warrant 
the deprival of the mother to the custody, care, control, 
and love of her children. The charge of neglect of children 
is a general one and an examination of what is for the 
best interests of such children necessarily involves an 
examination of the continuous conduct and attitude of the 
responsible parent together with all related circum- 
stances. Ordinarily such an examination does not lend 
itself to the narrow resolution of guilt or innocence of a 
specific charge in time and place. Child care is a con- 
tinuous concept and traditional notions as to formula- 
tion of issues in an adversary proceeding must give way 
to an examination in a larger perspective. It appears, 
therefore, from an examination of all of the facts and 
circumstances in this case stretching over a period of 
time of about 6 years, that the determination of neglect 
by the trial court was supported by a preponderance of 
the evidence. The evidence further tends to show that 
the previous care of these children is having a very se- 
rious and substantial effect upon the present and future 
physical and mental health of these children. It fur- 
ther appears that the evidence as to physical abuse re- 
quired the court to act summarily in taking the custody 
of the children from Louise. 

The court’s decree did not require the transfer of 
these children for placement with the state or some 
agency thereof. As to George Furrow, there is no evi- 
dence of a valid divorce decree or any child custody 
order. There is no evidence that the natural father, 
George Furrow, is not a fit and proper person for the 
custody of his minor children. The only evidence of 
neglect was his failure to pay child support. There was 
no decree requiring this and the evidence is that such 
support had never been sought by Louise. We also ob- 
serve that the juvenile court retains a continuing super- 
visory jurisdiction in this case and may review the cir- 
cumstances of the care of these children at any time in 
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the future. It appears that the decision of the trial court 
transferring the custody of the two boys to the natural 
father was proper. The trial court’s order provided 
that a review of the matter was to be held by the judge, 
“upon application of any interested party showing a 
change in circumstances.” We observe that the court 
did provide for a new hearing on March 26, 1971, and 
that at that time no motions had been filed by the 
parties interested requesting a change in the disposition 
of the custody of these children. 

The judgment and order of the separate juvenile court 
of Lancaster County transferring the custody of the 
children involved herein to the natural father, George 
Furrow, are correct in all respects and are affirmed. 

AFFIRMED. 


JOE SECHOVEC, APPELLANT, V. ERNEST HARMS ET AL, 
APPELLEES, 
187 N. W. 2d 296 


Filed May 28, 1971. No. 37862. 


1. Equity: Courts: Judgments. Where a court of equity has prop- 
erly acquired jurisdiction in a suit for equitable relief, it will 
make a complete adjudication of all matters properly presented 
and involved in the case and ordinarily will grant such relief, 
legal or equitable, as may be required and thus avoid unnec- 
essary litigation. 

2. Equity: Specific Performance: Judgments: Contracts. In a suit 
where specific performance is granted, all damages growing out 
of defendant’s breach of contract are litigable in the specific 
performance action and separate subsequent actions to recover 
different elements of such damages for the same breach cannot 
be maintained. 


Appeal from the district court for Colfax County: 
C. THOMAS WHITE, Judge. Affirmed. 


H. E. Hurt, Jr., for appellant. 
Edward Asche, for appellees. 
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Heard before Wurtz, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and Cuinton, JJ. 


McCown, J. 

This is an action at law for real estate rent. A mo- 
tion for summary judgment by defendant Harms was 
sustained and the action dismissed. The issue on ap- 
peal is whether or not a former judgment for specific 
performance was res judicata as to this action. We af- 
firm the judgment of the district court. 

In September 1965, the plaintiff as purchaser and the 
defendants as sellers executed a contract for the sale 
and purchase of real estate consisting of approximately 
40 acres of land in Dodge County, Nebraska. The pur- 
chase price was $325 per acre. The closing date was 
January 1, 1966. The contract price was tendered by 
the purchaser prior to January 1, 1966. On January 15, 
1966, the purchaser’s check was returned and the de- 
fendant sellers refused to convey. In March 1966, the 
plaintiff filed suit in the district court for specific per- 
formance and! deposited a check for the purchase price 
in the district court. The petition prayed for specific 
performance “and for such other, further and different 
relief as may be just and equitable and the costs of this 
action.” Decree for specific performance was entered 
on May 10, 1967. Performance was had under the decree 
and possession delivered to the plaintiff. Thereafter on 
November 6, 1967, plaintiff commenced this separate 
action at law to recover the reasonable rental value of 
the real estate for the period possession was denied. 

The district court found that all damages growing out 
of the alleged breach of contract were litigable in the 
suit for specific performance and were, therefore, res 
judicata. Summary judgment was entered in favor of 
defendant Harms and the plaintiff’s action dismissed. 

Whether it be called an action for rental or an action 
for damages for delay in performance, the whole foun- 
dation for plaintiff’s cause of action here rests on the 
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contract which was required to be specifically per- 
formed. The crucial issue is whether full satisfaction 
of the judgment for specific performance is res judicata 
in a later separate action at law to recover damages or 
a money judgment. 

It is a basic and long-established principle of equity 
jurisprudence that where a court of equity has properly 
acquired jurisdiction in a suit for equitable relief, it 
will make a complete adjudication of all matters prop- 
erly presented and involved in the case and ordinarily 
will grant such relief, legal or equitable, as may be re- 
quired and thus avoid unnecessary litigation. See, Muff 
v. Mahloch Farms Co., Inc., 184 Neb. 286, 167 N. W. 2d 
73; Ready Sand & Gravel Co. v. Cornett, 184 Neb. 726, 
171 N. W. 2d 775. 

In an action where specific performance is decreed, 
courts ordinarily attempt to place the parties in the 
same position in which they would have been if the 
contract had been performed at the time agreed upon. 
Often this has been expressed by holding that upon 
specific performance the vendor is liable to account for 
the rents and profits and the vendee for the interest 
on the purchase price. See Russell v. Western Nebraska 
Rest Home, Inc., 180 Neb. 728, 144 N. W. 2d 728. 

Material facts or questions which were in issue in a 
former action. and were there admitted or judicially 
determined, and all points which properly belonged to 
the subject of litigation which might have been brought 
at the time with reasonable diligence, are conclusively 
settled by a judgment rendered therein, and such facts 
or questions become res judicata and may not again be 
litigated in a subsequent action. See Muff v. Mahloch 
Farms Co., Inc., supra. 

Cases relied upon by the plaintiff generally reflect the 
viewpoint that a suit for specific performance and for 
damages for delay in performance are two separate 
causes of action. That view may stem from semantic 
differences in approach to “damages,” or “breach of 
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contract,” as opposed to “specific performance” of con- 
tract, or it may stem from the basic differences between 
equity and law which are still sharply defined in some 
states. In Nebraska, we have adopted the rule that in 
a suit where specific performance is granted, all dam- 
ages growing out of defendant’s breach of contract are 
litigable in the specific performance action and separate 
subsequent actions to recover different elements of 
such damages for the same breach cannot be maintained. 
Waldo v. Lockard, 101 Neb. 797, 165 N. W. 154. In 
that case, the court stated: “All of the damages grow- 
ing out of his breach of contract were litigable in the 
original suit in equity. The law does not permit the 
complete remedy by specific performance to be split 
into separate actions for different elements of damages 
flowing from a single breach of contract.” 

Whether an action of this kind be treated as in equity 
or at law or a combination of both, the fundamental 
reasoning of Waldo v. Lockard, supra, remains valid. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. Epwarp D. 
CHRISTIANSEN, APPELLANT. 
187 N. W. 2d 303 


Filed May 28, 1971. No. 87907. 


= 


Witnesses: Trial: Evidence. Before a witness may be permitted 
to testify as to testimony of a witness at a former trial, it 
must be shown that the witness is able to recall and relate the 
substance of the entire testimony upon the subject or topic 
involved. ° 

2. Trial: Evidence. The admission of incompetent evidence is not 
prejudicial where the same fact is established by the testimony of 
the complaining party. : 


Appeal from the district court for Otoe County: Wat- 
TER H. SmitH, Judge. Affirmed. 
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A. James McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 

Heard before WuirTe, C. J., SPENCER, BoSLAUGH, 
McCown, NEwtTon, and Cuiinton, JJ. 


BosLAuGH, J. 

The defendant appeals from a conviction for willful 
reckless driving and operating a motor vehicle while 
his license had been revoked. The assignments of error 
relate to the admission in evidence of testimony concern- 
ing the county court testimony of a witness now de- 
ceased. . 

The record shows that the defendant and Drew Lar- 
son spent a part of the evening of February 20, 1970, 
drinking beer and riding around in Larson’s Pontiac 
automobile. Later that evening they crossed the Ne- 
braska City bridge and drove into Iowa for the purpose 
of drag racing. 

An Iowa highway patrolman testified that on Febru- 
ary 21, 1970, he observed the Larson automobile, which 
had a defective taillight, about a mile and a half east 
of the Nebraska City bridge. When the patrolman ap- 
proached the automobile it accelerated at a high rate 
of speed toward the bridge. The patrolman turned on 
his red lights and followed the automobile, at speeds 
of up to 100 miles per hour, into Nebraska City. 

About a quarter of a mile west of the bridge the auto- 
mobile attempted to turn left but slid into some guard 
posts beside the road. The automobile then went up 
Kearney Hill about 3 or 4 blocks, turned to the right, 
and stopped about 75 feet from the corner. When the 
automobile stopped, Larson was sitting in the right 
front seat, the door on the driver’s side was open, and a 
person was running to the left away from the car. The 
patrolman was unable to identify the person running 
from the automobile, but Larson identified this person 
as the defendant. 
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The principal issue in the case was the identity of 
the driver of the Larson automobile. The defendant 
denied that he drove the Larson automobile on Febru- 
ary 21, 1970. 

The trial in county court took place on March 12, 
1970. Drew Larson testified at the trial, but no satis- 
factory record was made of his testimony. Larson died 
on June 20, 1970, as a result of injuries sustained in an 
accident. At the trial in the district court, the State 
was allowed to prove the former testimony of Larson 
by the testimony of the Iowa patrolman and a Nebraska 
patrolman who had been present in the courtroom dur- 
ing the first trial. 

The Iowa patrolman and the Nebraska patrolman both 
testified, over objection, that Larson had testified that 
the defendant was driving the Larson automobile when 
it crossed the bridge and entered Nebraska. The de- 
fendant contends that the admission of this evidence 
was erroneous because there was no showing that the 
witnesses were able to recall and relate the substance 
of the entire original testimony of Larson. - 

In Vandewege v. Peter, 83 Neb. 140, 119 N. W. 226, 
this court held that if it appears that the witness can- 
not relate the substance of the “entire examination,” 
the evidence is not admissible. The rule is usually stated 
to require the whole of the testimony on a particular 
point, issue, subject, or topic. See, VII Wigmore on Evi- 
dence (3d Ed.), § 2099, p. 488; 29 Am. Jur. 2d, Evidence, 
§ 762, p. 831; 23 C. J. S., Criminal Law, § 898 b, p. 526; 
Annotation, 11 A. L. R. 2d 30. 

Any error that may have occurred in the admis- 
sion of testimony by the patrolmen that Larson had 
testified that the defendant was driving the automobile 
was not prejudicial. On cross-examination the defend- 
ant testified, without objection, that he remembered the 
testimony of Drew Larson in county court; that Larson 
had testified that the defendant was driving the auto- 
mobile when they started for the bridge with the patrol- 
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‘man behind them; that the defendant was driving when 
they crossed the bridge; that the defendant was driving 
when the automobile came to a stop at the top of the 
hill; and that the defendant had jumped out of the left 
door and ran. The admission of incompetent evidence 
is not prejudicial where the same fact is established 
by the testimony of the complaining party. Tvrz v. 
State, 154 Neb. 641, 48 N. W. 2d 761. 

The judgment of the district court is affirmed. 

AFFIRMED. 
Smit, J., participating on briefs. 


Scuoou District oF OMAHA, County oF Doucuas, SraTE 
OF NEBRASKA, ET AL., APPELLEES, V. STATE BOARD OF 


EDUCATION ET AL., APPELLANTS. 
187 N. W. 2d 592 


Filed June 4, 1971. No. 37458. 


1. Statutes. In construing a legislative act resort may .be had 
to the history of its passage. 

A statute must be given a reasonable construction to 
accomplish the objectives and purposes of the act. 

3. Statutes: Administrative Law: Appeal and Error. Unless the 
statute requires to the contrary, the findings of fact of an 
administrative board will ordinarily not be set aside unless they 
are arbitrary, capricious, or unreasonable. 

4. Statutes: Schools and School Districts: Words and Phrases. 
Under the provisions of L. B. 448 (sections 79-1330 to 79-1344, 
R. S. Supp., 1967), the term per pupil cost shall mean a dis-~ 
trict’s current operating expense for the preceding year, as 
shown in the district’s annual financial report, divided by the 
average daily membership of resident and nonresident pupils 
for the preceding year, unless the context in which the term 
“per pupil cost” is used otherwise. 

5. Statutes: Schools and School Districts. The purpose of L. B. 

' 448 (sections 79-1830 to 79-1344, R. S. Supp., 1967), was to 
provide a formula for the distribution of state aid to public 
school districts. 


. The formula for determining the base amount 
of state aid to the different school districts in the state is 
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prescribed in sections 79-1888, 79-1834, 79-1336, 79-1337, and 
79-1340, R. S. Supp., 1967. 

. The purpose of the limitations set out in sec- 
tion 79-1341, R. S. Supp., 1967 (section 12 of L. B. 448), is to 
equalize the allocation of funds as between the different school 
districts in the state. 


Appeal from the district court for Lancaster County: 
WILLIAM C, Hastincs, Judge. On motion for rehearing, 
reargument granted. See 186 Neb. 170, 181 N. W. 2d 
861, for original opinion. Original opinion withdrawn. 
Reversed and remanded with directions. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellants. 


Leo Eisenstatt and J. Patrick Green of Eisenstatt, Hig- 
gins, Kinnamon & Green and William Ross King, for 
appellees. 


Heard before Wuirez, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLInTon, JJ. 


Wuite, C. J. 

This case was previously reported at 186 Neb. 179, 
181 N. W. 2d 861. On motion for rehearing we granted 
reargument. Our previous opinion affirming the judg- 
ment of the district court is withdrawn and the judgment 
of the district court is reversed and the cause remanded 
with directions. 

Under sections 4, 5, 7, 8, and 11 of L. B. 448 (Laws 
1967, chapter 514), providing for state aid to public 
schoo] districts, the total amount of state aid for the 
School District of Omaha was computed for the school 
year 1968-69 to be $5,661,999. Under the limitation pro- 
visions of section 12 of the act, the State Board of Edu- 
cation limited the amount of aid to the School District 
of Omaha to $4,165,114. This reduction was required to 
bring it within the maximum 8 percent increase of the 
preceding year allowable under subsection (2) of section 
12. The state prescribed aid, therefore, was cut in the 
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sum of $1,496,885. Under the provisions of section 12, 
the School District of Omaha filed an application for 
relief because of “undue hardship” as provided for in 
subsection (2) of section 12. On review the district 
court determined that section 12 (the limitation section) 
did not apply. The court ordered the State Board of 
Education to recalculate the amount of aid to Omaha 
and to stay further action. The State Board of Educa- 
tion appeals to this court. We reverse the judgment of 
the district court. 

In order to understand this case it is necessary to 
review the pertinent facts and the sections of the stat- 
utes involved and to interpret them in the light of the 
purposes of the overall scheme and design of L. B. 448. 
The essential facts are not in dispute. The Legislature 
did not fully fund the act, and it was stipulated that the 
Legislature of the State of Nebraska at its 1967 legisla- 
tive session for the biennium ending June 30, 1969, ap- 
propriated the sum of $25,000,000 for distribution among 
the school districts of the State of Nebraska pursuant 
to L.B. 448 (Laws 1967, chapter 514), sections 79- 
1330 to 79-1344, both inclusive, R. S. Supp., 1967. 

Section 79-1333, R. S. Supp., 1967, provides that all 
state financial assistance shall be based upon the annual 
financial reports of such districts as required by sec- 
tion 79-451, R. R. S. 1943, and shall be paid in equal 
installments on the first day of December and the 
first day of April of the following fiscal year. 

Section 79-451, R. R. S. 1948, provides that on or be- 
fore July 20 the secretary of Class V districts shall 
deliver to the county superintendent a report showing 
the whole number of children belonging to the district 
between the ages of 5 and 21 years. 

Also on or before November 1 two reports, one an 
end of the school year annual statistical summary and 
one an annual financial report showing number attend- 
ing school under 5 and over 21 and other information 
including qualified teacher hours; teacher wages; amount 
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of money received from the county treasurer and the 
amount expended; the number of mills levied for all 
school purposes; the amount of bonded indebtedness; and 
other facts and statistics as directed by the Commissioner 
of Education. Such reports shall be submitted to the 
State Board of Education by Class IV and V school dis- 
tricts on or before the first day of November of each 
year. (Omaha is a Class V district.) 

Under the provisions of L. B. 448 (sections 79-1330 to 
79-1344, R. S. Supp., 1967), “Unless the context other- 
wise requires * * * 

“(3) Per pupil cost shall mean a district’s current 
operating expense for the preceding year as shown in the 
district’s annual financial report to the State Depart- 
ment of Education, divided by the average daily mem- 
bership of resident and nonresident pupils for the pre- 
ceding school year.” (Emphasis supplied.) 

The financial support payable out of the State Founda- 
tion and Equalization Fund is provided in the statutes 
in stated amounts for each of several categories. De- 
ductions are provided for late reports, failure to levy 
taxes in prescribed amounts, ete. The method used in 
determining the total base amount due Omaha under 
sections 4, 5, 7, 8, and 11 of the act appears to have been 
correct. 

The act provided comprehensively for school aid in 
proportionate amounts to every school district in the 
state. The act also provided for pro rata funding in 
the event that the Legislature did not fully fund the act. 

_We are called upon in this case to construe L. B. 448, 
and in construing a legislative act resort may be had to 
the history of its passage. Chicago, B. & Q. R.R. Co. v. 
Amack, 112 Neb. 437, 199 N. W. 724. A proponent of 
this bill, Senator Jerome Warner, succinctly stated the 
reasons and purposes, as pertinent to the issues herein, to 
the Legislature’s Committee on Education as follows: 
“The following constitute my reasons for this bill and 
the purposes which are sought to be accomplished there- 
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by: The purpose of LB 448 is to provide a formula 
for the distribution of state aid to public school dis- 
tricts. It is a Foundation Equalization Act. Under the 
foundation portion every school district in the state 
would be eligible to receive the amount of money pre- 
scribed in the bill on a per pupil basis, * * *. The equali- 
zation portion is for the purpose of equalizing costs be- 
tween school districts. To qualify for equalization aid, 
a school district must levy a minimum of 22 mills if it 
is a Class 2, 3, 4 or 5 District; 15 mills for Class 1 Dis- 
trict and 12 mills for a Class 6 District. The equalization 
aid is based upon $450.00 per pupil, one through six, 
$225.00 for kindergarten, $500.00 grades seven and eight 
and $550.00 for grades nine through twelve or 108% of 
the previous years per pupil cost whichever is less. These 
amounts times the respective number of students in 
average daily membership in each of the grades minus 
the other sources of income to the district including the 
amount raised by the minimum mill levy, the founda- 
tion aid and other sources of income, the difference be- 
tween these equals the equalization aid. * * * 

“The bill also has a provision for an appeal procedure 
made to the State Board of Education to use the cur- 
rent years average daily membership for a school if it 
has had an increase in the number of students as pre- 
scribed in this bill. 

“The bill also provides for the pro-rating of a fund 
in proportion to what the district would have received of 
the full amount in the event that the Legislature ap- 
propriates less than the amount necessary for full fund- 
ing of the bill. * * * 

“In addition the bill has an over-all limit in the in- 
crease in per pupil cost per year which is for the pur- 
pose of insuring that any state aid is used to reduce 
local mill levy and is not just additional spending by 
the local district. This is to insure the concept of re- 
placement of local property tax.” (Emphasis supplied.) 

It would unduly lengthen this opinion to fully de- 
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scribe the background of the different types of grants 
under the act. We will refer to them as the foundation 
grant, the incentive grant, and the equalization grant. 
Pursuant to the data furnished the State Board of Edu- 
cation under the prescribed application forms for the 
grant, the Omaha calculation appears to be as follows: 


Foundation grant, 79-1334 - $ 1,622,761.80 
Incentive grant, 79-1340 - 458,862.00 
Equalization grant, 79-1336 - $27,626,756.00 

plus 79-1337 752,031.25 


$28,378,787.25 
less 79-1338 14,057,272.07 


$14,321,515.18 

In other words, if L.B. 448 had been fully funded 
and if the School District of Omaha had not exceeded 
the 8 percent limitation of section 79-1341, R. S. Supp., 
1967 (section 12, L.B. 448), the School District of Omaha 
would have received $14,321,515.18 in equalization aid. 
Because the act did not fully fund, the pro rata share 
funds amounted to $5,661,999. This figure was reduced 
to $4,165,114 because section 79-1341, R. S. Supp., 1967 
(section 12 of the act), provides that the per pupil cost 
may not increase more than 8 percent above the average 
cost for the preceding year of 1967-68. 

With this background, we approach the first issue of 
the case. It is whether or not the limitation section, 
79-1341, R. S. Supp., 1967 (section 12 of the act), is 
applicable. “Sec. 12. For a district in which actual 
per pupil cost, in any particular year, exceeds the total 
financial support prescribed by sections 7, 8, and 11 
of this act the following limitation shall apply: Not- 
withstanding the grant provisions of sections 4, 5, 7, 8, 
and 11 of this act, funds received under this act, when 
added to operating funds received from all other sources, 
shall not exceed the larger of the following amounts: 

“(1) The sum necessary to support an increase in 


82 NEBRASKA REPORTS [| VoL. 187 
School Dist. of Omaha v. State Board of Education 


per pupil expenditures which, when added to the in- 
creases and decreases of the four preceding fiscal years, 
results in a mean annual increase in per pupil costs 
for the five-year period of eight per cent; or 

“(2) The sum necessary to support a per pupil cost 
eight per cent above that of the preceding year; Pro- 
vided, a district which may suffer undue financial hard- 
ship because of such limitations, such hardship being a 
result of an abnormal change in enrollment, deprecia- 
tion in the value of school properties, alteration of 
property values within the district, or other abnormali- 
ties or emergencies of similar magnitude or consequence 
may file a written application for relief with the State 
Board of Education, which may grant whatever relief, 
if any, it deems appropriate by altering the percentage 
limitations of this section.” 

The exact issue in this case involves the distribu- 
tion of funds for the 1968-69 school year. We feel that 
it is self-evident and that the “particular year” referred 
to in the statute means the 1968-69 school year. This 
appears, from the record, to have been the year consid- 
ered both by the School District of Omaha and the State 
Board of Education at the hearing before the State 
Board of Education, such hearing being instigated by 
the Omaha School District for the only purpose of secur- 
ing relief under the hardship issue of the act. The dis- 
trict court, although finding erroneously that section 
12 did not apply, did find in its memorandum order after 
its hearing on appeal that the particular year involved 
in the computation was the 1968-69 school year. 

To arrive at the limitation on the amount due the 
Omaha School District we must determine the per pupil 
cost. Unless the context otherwise requires, we must 
take the district’s current operating expense for the 
preceding year (1967-68) and divide it by the average 
daily membership of resident and non-resident pupils 
for the preceding school year (1967-68). The financial 
support payable for 1968-69 can only exceed by up to 8 
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percent (section 12, subsection (2)) the sum necessary 
to support a per pupil cost for 1967-68, the total of 
which would be the cost per each individual pupil multi- 
plied by the number of pupils. 

The district court held that the actual per pupil cost 
meant the total per pupil cost for 1967-68. Naturally, 
the total per pupil cost for 1967-68 could not exceed by 
8 percent nor any other amount the already determined 
per pupil cost for 1967-68. The only logical possible 
conclusion is that actual per pupil cost means the actual 
per pupil cost for the particular year for which the dis- 
tribution is being figured, to wit 1968-69. The context 
requires this construction. If it does not, the word 
actual means nothing and we are saying that the total 
per pupil cost does not exceed the total per pupil cost, 
therefore the limitation does not apply because it is not 
8 percent more than the per pupil cost. We would be 
comparing total per pupil cost for 1967-68 with total 
per pupil cost for 1967-68. 

It is elementary that a statute must be given a rea- 
sonable construction to accomplish the objectives and 
purposes of the act. It appears that the limitation sec- 
tion is designed to accomplish equalization of the aid 
among all the school districts and not permit arbitrary 
increases in the per pupil cost at the expense of the other 
schoo] districts in the state. The 8 percent limitation is 
designed to insure this equalization and it seems to us 
that such a provision is fundamental to the purposes of 
the act. A chaotic condition could easily result from 
permitting an unlimited increase in costs by the differ- 
ent districts in order to secure the maximum aid possible. 

The semantical analysis of the language of the differ- 
ent sections of the act supports our conclusion. Any 
difficulty with reference to the meaning of per pupil 
cost is eliminated in all of the other sections of the act 
besides section 12, because each section of the act (ex- 
cept section 12) in itself defines per pupil cost as mean- 
ing the per pupil cost in the next preceding year. Under 
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section 2, 79-1331, R. S. Supp., 1967, the definition of 
per pupil cost would have required the same interpreta- 
tion actually spelled out, unless the context otherwise 
required. We note in only one place in the act is the 
term “actual per pupil cost in any particular year” 
used. We assume that the Legislature, by using a dif- 
ferent phraseology in this section of the statute intended 
to give meaning to the admonition contained in section 
2 that per pupil cost might and should be construed in 
light of the context. As we have pointed out the words 
“actual” and “particular year” could only refer in a 
meaningful sense to a comparison to the years 1968-69. 

This act was designed to fit the actual realities of 
school district financing. It is clear that the amount of 
the distribution for the particular year 1968-69 is based 
upon reports for 1967-68. The reports for 1968-69 will 
not be filed until after the school year is completed. 
While the statute does not say that the 8 percent limita- 
tion is to be determined by the number of students regis- 
tered and the budget for 1968-69, that is the only pos- 
sible source. It would hardly seem logical to say that 
while payments are to be distributed in December and 
April of the 1968-69 year they would have to wait until 
reports for 1968-69 were filed in July and November 
1969, following the end of the 1968-69 school year to 
determine what the actual per pupil cost had been. By 
October 1968 they will know how many pupils are in 
school. They will know the amounts of the teachers’ 
salaries. They will have budgeted the amounts needed 
for all expenses. 

To make a rather complex story short, the Legislature 
told the school districts, in effect, that if they would 
make a certain minimum levy, provide a certain qual- 
ity education, the Legislature would appropriate the 
funds to insure the expense of per pupil cost established 
in the next preceding year or on the last 5-year average 
(section 12, subsection (1)). The Legislature also told 
the school districts that since the total amount they 
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funded would be divided among all of the school dis- 
tricts in the state they would not permit a sudden or 
disproportionate increase of their per pupil cost basis. 
They also sought to enforce the principle that the pur- 
pose of state aid was to reduce the local levy and not 
for the purpose of supplementing it. We therefore hold 
that the limitation section, section 12, 79-1341, R. S. 
Supp., 1967, is applicable. 

The second issue which was not specifically ruled on 
by the district court since it held it was not applicable, 
arises from the following proviso in section 79-1341, R. 
S. Supp., 1967: “Provided, a district which may suffer 
financial hardship because of such limitations, such hard- 
ship being a result of an abnormal change in enrollment, 
depreciation in the value of school properties, alteration 
of property values within the district, or other abnor- 
malities or emergencies of similar magnitude or conse- 
quence may file a written application for relief with the 
State Board of Education, which may grant whatever 
relief, if any, it deems appropriate by altering the per- 
centage limitations of this section.” This refers to the 
8 percent limitation. 

The Omaha School District filed such a written ap- 
plication for relief. It stated that the hardship designa- 
tions of abnormal change in enrollment, depreciation in 
value of school properties, and alteration of property 
values within the district were not applicable. The 
claim for relief was based upon the last designation to 
wit “* * * other abnormalities or emergencies of similar 
magnitude or consequence.” 

We observe that the computations made by the School 
District of Omaha in its application for relief under 
section 12, were on the forms provided it by the State 
Department of Education. As we have stated the hear- 
ing involved solely a request for relief from the 8 per- 
cent limitation, section 79-1341, subsection (2), R. S. 
Supp., 1967. Again, the pro rata funding under the 
other provisions of the act came to $5,661,999. But the 
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application of the 8 percent limitation decreased this 
amount by $1,496,885. Was the action of the State Board 
of Education arbitrary and unreasonable and does the 
record support it in denying relief under the hardship 
clause and enforcing the 8 percent limitation of section 
12, subsection (2)? We fail to find in the record any 
showing or any evidence that the denial was unreason- 
able, arbitrary, or capricious. The evidence shows, and 
we agree, that the School District of Omaha, as almost 
all school districts are, was hard pressed for financial 
support. The record shows that the State Board of 
Education agreed that the Omaha School District needed 
the money and was perhaps suffering from hardship. The 
record also shows that the State Board of Education re- 
ceived similar applications from some 50 other school 
districts asking for similar relief. Consequently the 
State Board of Education properly invoked the equaliza- 
tion principle which is the fundamental provision of the 
act. It seems clear to us that the board was supported 
in a finding that the School District of Omaha’s hard- 
ship was not sufficiently abnormal as to require relief 
at the expense of the other school districts but was of 
similar degree and magnitude to those of all of the 
school districts whose applications have been denied. 
The burden of proof is upon the applicant for relief and 
the record is devoid of any showing that the School Dis- 
trict of Omaha was being discriminated against. The 
board voted 5 to 1 to deny the Omaha application. We 
will not burden this opinon with a detailed recital of 
the reasons given by the majority of the board. Not 
only should considerable weight be given to the find- 
ings of the State Board of Education under the gener- 
alized powers granted to it under this section of the act, 
but we can find no showing that it acted arbitrarily, 
capriciously, or unreasonably. We assume that the State 
Board of Education and its staff had the necessary ex- 
pertise to study the problems of all of the districts hav- 
ing hardship problems. The term “hardship” in the 
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context of the meaning, purpose, and the funding of 
this act can only be reached by a comparative study of 
the hardship of the other school districts in the state. 
The board made the determination that the case for 
hardship of the School District of Omaha was not so 
abnormal as to be above and beyond that of other school 
districts and require rectification by an allocation of 
money which would necessarily have to come from the 
pockets of the other school districts. It is significant that 
the School District of Omaha could have eliminated its 
financial hardship by increasing its tax levy by only 
2 mills. Even then there was no reduction in its tax 
levy which is one of the purposes of the act. Its 1967-68 
levy was a fraction over 42 mills and the 1968-69 levy 
was a fraction over 44 mills. The record shows that 
Kearney levied 55.09 mills, Grand Island 58.43, Hem- 
ingford 94.44, St. Edward 64.63, Merriman 107.48, Val- 
entine 68.04, and Lincoln 55.32. Not without weight 
is the observation of a board member who stated that 
if the application of the School District of Omaha were 
granted then all of the other cases would have to be 
opened up and again the board would be faced with 
a problem. Consequently, the limitation section of 
the statute was followed which in effect is a format 
for the board to use in determining equality among the 
various school districts. 

For these reasons we hold that section 79-1341, R. 
S. Supp., 1967, section 12 of L.B. 448 is applicable to 
the School District of Omaha in this case and that the 
action of the State Board of Education in denying re- 
lief from the 8 percent limitation is sustained by the 
record and is not arbitrary, capricious, or unreasonable. 

The judgment of the district court is reversed and 
the cause remanded with directions to dismiss the peti- 
tion on appeal of the School District of Omaha. 

REVERSED AND REMANDED WITH DIRECTIONS. 

BosLAUGH, J., dissenting. 

The term, “per pupil cost,” is defined in section 79- 
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1331, R. S. Supp., 1967, to mean the current operating 
expense for the preceding year divided by the average 
daily membership for the preceding school year. Thus, 
the “actual per pupil cost, in any particular year,” is by 
definition the per pupil cost for the year preceding the 
particular year. 

The term is used in only two sections of the 1967 
act. There is nothing in the context of the act that re- 
quires or justifies a construction that ignores the defi- 
nition set out in the act. 

Section 79-1341, R. S. Supp., 1967, requires a compari- 
son of the actual (not estimated) cost for 1967-68 with 
the total financial support prescribed for 1968-69. Cost 
on a per pupil basis cannot be compared with total fi- 
nancial support. It is necessary, as the trial court found, 
to compare total operating cost with total financial sup- 
port. Since the former does not exceed the latter, the 
limitation prescribed in the section is not applicable. 

The majority opinion suggests that “a chaotic condi- 
tion could easily result from permitting an unlimited 
increase in costs by the different districts in order to 
secure the maximum aid possible.” The only districts 
that could receive increased aid through increased ex- 
penditures, under the 1967 act, were those districts in 
which per pupil expenditures fell below the amounts 
specified in section 79-1336, R. S. Supp., 1967. Both 
limitation provisions have now been repealed. See Laws 
1969, c. 467, p. 1621. 

In my view of the case, it is not necesasry to reach 
the hardship issue. 

McCown, J., joins in this dissent. 

SMITH and McCown, JJ., dissenting. 

The majority opinion misconstrues the statute. It 
gives the issue of undue hardship short shrift. We con- 
cur with the dissenting opinion by Boslaugh, J., re- 
garding statutory construction, but we also aieent re- 
specting the hardship issue. 

The majority opinion states that the purpose of the 
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act was to provide comprehensive school aid in pro- 
portionate amounts to every school district in the state. 
We do not so read the text, and these facts cast a shadow 
over the majority view: In the fall of 1969 Nebraska 
led all other states in the numbers of operating and 
nonoperating school districts—1,420 and 400 respectively. 
See Simon and Grant, U.S. Department of Health, Edu- 
cation and Welfare Digest of Educational Statistics 
(1970). 

We turn to the opening clause of section 12 of the 
act. The majority opinion insists that 1968-69 is the 
year for determination of actual pupil cost; yet it uses 
operating costs and average pupil membership in 1967-68 
to make that determination. The approach is incorrect. 
It appears either to invert the statutory relationship 
between actual pupil cost and total financial support 
or to read the opening clause completely out of the act. 

We are told that any other construction of the open- 
ing clause of section 12 would make the relationship 
between cost and support every year an invariable. The 
argument overlooks a fair construction of the statute: 
Prescribed support for one year would become an item 
of cost the next year. 

Other states have determined school aid in a given 
year by revenue, costs, and membership in the prior 
year. See, Mort, Reusser, and Polly, Public School Fi- 
nance 44-49 and 265; Johns and Morphet, Financing the 
Public Schools 283 (1960); Zenith School District No. 32 
v. Peterson, 81 N. W. 2d 764 (N. D., 1957). 

At the hearing before the state board on the issue 
of undue hardship, the Omaha district appeared by its 
president, Charles A. Peters, and its superintendent, 
Dr. Owen A. Knutzen. The board elicited minor in- 
stances of inefficiency, and greater inefficiency was 
probably inherent in a district of that size. One-half 
of all children in public schools of America attended 
schools located in 50 districts. Omaha ranked 38th. 
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Its student membership formed 20 percent of the state 
total and 90 percent of the Blacks. 

The tragic plight of disadvantaged children in large 
urban school districts across the nation was well known. 
An urban crisis struck Omaha. In the year of passage 
of the state aid act one student was killed. Students 
boycotted schools. The buildings became targets of 
racial disturbances. 

Dr. Knutzen poignantly declared: “. .. the fact of 
life is that we live today and for these children to- 
morrow. We cannot undo... yesterday .... Omaha 
. .. has 50 percent of all A.D.C. (child welfare) cases 
in Nebraska .... If that doesn’t... spell human dis- 
aster in the consequences of the cost, I don’t know what 
would.” The burden of meeting the emergency fell 
upon the 1968-69 budget. The evidence stood unchal- 
lenged. 

The technical staff of the Commissioner of Education 
for Nebraska recommended distribution of the money 
to Omaha on account of undue hardship. The commis- 
sioner, Dr. Floyd A. Miller, concurred, and he conveyed 
his recommendation to the board. 

Sitting on the board was Robert G. Simmons, Jr., a 
resident of Scottsbluff and a practicing lawyer admitted 
to the bar in 1941. At the hearing this dialogue oc- 
curred: “Peters: ... But... because we attempted 
to solve the problem, you are saying no.... Sim- 
mons: The Legislature said that ... That’s the trouble 
with the Omaha people, you don’t realize that you are 
part of the State of Nebraska.” 

It is our opinion that this court misconstrues the stat- 
ute and that the state board acted arbitrarily. We 
would affirm the judgment of the district court, reaf- 
firming School District of Omaha v. State Board of 
Education, 186 Neb. 170, 181 N. W. 2d 861 (1970). 

CLINTON. J.. concurring. 

I concur in the majority opinion. I add the following. 

At the hearing before the State Board of Education, 
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both it and the plaintiff schoo] district construed the 
statute to make section 12 and its limitations applic- 
able to the plaintiff. Its application for relief under 
the “hardship” provision was founded on the premise 
that the limitation of the section was applicable. Its 
appeal to the district court was primarily on that 
premise. 

The legislative intent is to be sought, first of all, 
within the bounds of the statute itself. Set forth fol- 
lowing are: 1. A draft of the statute as it ought to 
read if the plaintiff’s present contention were correct. 
2. A draft rewritten in accordance with the practical 
construction placed upon it by both parties until other- 
wise interpreted by the trial court, which draft also 
contains my interpretative comments. 

Section 12, if drafted in accordance with the plain- 
tiff’s present contention that “actual per pupil cost, in 
any particular year” means per pupil cost in the year 
preceding the year for which aid is being computed, 
would read as follows. The portions in brackets. and/or 
parentheses indicate the changes required by such con- 
tention. 

“For a district in which actual per pupil cost [for 
the year preceding the year for which aid is being 
computed (or is to be paid)], exceeds the total 
financial support prescribed [for the year for which 
aid is being computed (or is to be paid)], by sec- 
tions 7, 8, and 11 of this act the following limita- 
tion shall apply: Notwithstanding the grant pro- 
visions of sections 4, 5, 7, 8, and 11 of this act, 
funds received under this act [in the aid year], 
when added to operating funds received [in the 
aid year] from all other sources, shall not exceed 
the larger of the following amounts: 

(1) [Not applicable]; or 

(2) The sum necessary to support a per pupil 
cost eight per cent above that of the preceding 
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year; Provided, (here follow the hardship provi- 
sions).” 

If section 12 were rewritten in accordance with the 
practical construction placed upon it by both parties 
until otherwise interpreted by the trial court, it would 
read as follows. Interpolated in brackets are my inter- 
pretative comments indicating my analysis of all ver- 
sions, including that of the statute itself. 

“For a district in which the per pupil cost for 
the year in which aid is being computed (or for 
which it is to be paid), exceeds the total financial 
support prescribed by sections 7, 8, and 11 [the 
foregoing clause under any version of the section 
can only refer to the year for which aid is being 
paid], of this act the following limitation shall 
apply: Notwithstanding the grant provisions of 
sections 4, 5, 7, 8, and 11 of this act, funds received 
under this act, [the immediately foregoing clause 
under any version can only refer to year for which 
aid is being paid], when added to operating funds 
received from all other sources [again this clause 
under any version can refer only to the aid year 
(and most significantly determination of operating 
funds must be based upon budget figures and not 
actual expenditures) ], shall not exceed the larger 
of the following amounts: 

(1) [Not applicable]; or 

(2) The sum necessary to support a per pupil 
cost eight per cent above that of the preceding year.” 

Plaintiff concedes in its brief, page 29, under its 
theory of a condition precedent, that to read the section 
literally results in an absurdity. It then proposes to 
solve the quandry by reading something into the stat- 
ute that is not there. This is a concession by it, at least, 
that the section is ambiguous. It therefore must be 
analyzed to try to determine the legislative intent. 

From the analyses of section 12, which I have set 
forth earlier, it seems apparent to me that where this 
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section speaks of “actual per pupil cost, in any particu- 
lar year,” it is referring. to a cost based upon budget 
figures for the aid year and a per pupil cost for the 
year based upon that budget. 

I say this because based upon the analyses it is, to 

me, indisputable that the clause “the total financial 
support prescribed. by sections 7, 8, and 11” necessarily 
refers to the support for the aid year, for it, by the 
very context, relates to the phrase “in any particular 
year”. Therefore the phrase “in any particular year” 
refers to the year for which aid is being computed. The 
original opinion in this case concedes this. 
. Even more conclusive, in my judgment, is the rela- 
tion of the phrase ‘in any particular year” to the clause 
“funds received under this act.” It obviously refers to 
funds received in the aid year and that under the stat- 
ute is “in any particular year.” 

Then we get to the clause “when added to operating 
funds received from all other sources.” It is apparent 
that the determination of these funds can be made only 
with reference to the budget figures. Yet surely the 
statute is referring again necessarily to “funds received 
from all other sources” “in any particular year.” 

‘The plaintiffs interpretation of the statute necessarily 
requires that the phrase “in any particular year” be 
used in the very same sentence to mean both “the pre- 
ceding year” and “the year for which aid is being com- 
puted and funds received”. (quotation marks supplied 
on the last). This obviously cannot be. It necessarily. 
follows that in this section the term “actual per pupil 
cost”’ must, because of the context, not be equated with 
the definition in subsection (3) of section 2. 

The three clauses or phrases by the very language 
of the act refer to matters which are determinable only 
with reference to the aid year and by the terms of the 
section all relate back to “any particular year.” It 
seems to me that it follows as night the day that “actual 
per pupil cost in any particular year” can refer only 


94 NEBRASKA REPORTS [Vou. 187 
School Dist. of Omaha v. State Board of Education 


to a cost based upon the aid year budget. The one 
term (used only once) cannot have two meanings in 
the same sentence. 

The uncontradicted evidence is that the plaintiff in 
its application, exhibit 3, to the State Board of Educa- 
tion for aid computed its estimated per pupil cost for 
1968-69 as $494.42. It used that figure to determine the 
applicability of the limitation of section 12. Total fi- 
nancial support per pupil under sections 7, 8, and 11 
would be $465.31 or $476.81. See original opinion, 186 
Neb. 178, 181 N. W. 2d 861, 863. The 108 percent of 
the per pupil cost for 1967-68 was $469.67 and this con- 
stituted the limitation for 1968-69. Section 12 did ap- 
ply to plaintiff. 

Additionally we offer the following grounds for re- 
versal. A party may not on review change the theory 
on which the case was tried or the ground or action 
of defense relied upon by him below. 5 C. J.S., Ap- 
peal & Error, § 1503, p. 863. Before the State Board of 
Education, its theory was the section 12 limitation ap- 
plied. In addition, both the State Board of Education 
and the plaintiff interpreted the section 12 limitation 
to apply. Contemporaneous construction may be con- 
sidered by the court. 82 C. J. S., Statutes, § 357, p. 
758. See, also, State v. Equitable Life Assur. Soc., 68 
N. D. 641, 282 N. W. 411. The case of Zenith School 
District No. 32 v. Peterson (N. D.), 81 N. W. 2d 764, 
cited in the dissenting opinion of Judge Smith has no 
application. The reversal of the judgment of the trial 
court is required. 
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Implied Consent Law: Intoxicating Liquors: Motor Vehicles. A 
failure to reply to a direct inquiry as to which test should be 
administered, as provided in the Implied Consent Act, under the 
circumstances in this case, was equivalent to a refusal to take 
any of the tests. 


Appeal from the district court for Fillmore County: 
Joseph Ach, Judge. Affirmed. 


Walter C. O’Neal, Jr., for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLAuGcH, SMITH, 
McCown, NEwron, and CLinton, JJ. 


BosLsauGuH, J. 

The plaintiff, Robert Johnson, appeals from a judg- 
ment affirming the order of the Director of the De- 
partment of Motor Vehicles revoking the motor vehicle 
operator’s license of plaintiff under the Implied Con- 
sent Act. The question presented is whether the evi- 
dence is sufficient to sustain the finding by the trial 
court that the plaintiff refused to submit to the test 
provided in section 39-727.03, R. R. S. 1943. 

The record shows that the plaintiff was arrested by a 
state patrolman for operating a motor vehicle while 
under the influence of alcoholic liquor. He was taken 
to the sheriff’s office at Geneva, Nebraska, and advised 
that he had the right to an attorney and the right to 
remain silent. He was also advised concerning the Im- 
plied Consent Act and asked if he wanted to give the 
officer a blood or urine sample. The plaintiff replied 
that he would give a urine specimen and was handed a 
bottle by the officer. The plaintiff then said he would 
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not give a urine sample, handed the bottle back to the 
officer, and asked to call his attorney. The attorney was 
called and came to the sheriff’s office. The officer again 
asked the plaintiff if he would give a urine sample or 
a blood sample. The plaintiff's attorney advised the 
plaintiff to remain silent and the plaintiff made no reply 
to the inquiry. No further attempt was made to obtain 
a specimen. 

The plaintiff contends that silence is not a refusal 
and that the plaintiff had not withdrawn his implied 
consent to a blood test. As we view the record, the 
plaintiff withdrew his consent to a blood test when he 
elected to furnish a urine sample. When he changed 
his mind and refused to give the urine specimen, his re- 
fusal to submit to a test was complete. 

The plaintiff argues that the officer should have ar- 
ranged for a physician to come to the sheriff’s office 
so that an attempt could have been made to withdraw 
a blood sample from the plaintiff’s body. The plain- 
tiffs theory is that the officer should have assumed 
that the plaintiff would allow a blood sample to be 
taken and that the plaintiff’s silence in the face of a 
direct inquiry could not be considered a refusal. 

Section 39-727.04, R. R. S. 1943, provides that the 
person arrested may choose the test to be performed. 
Silence in the face of a direct inquiry as to which test 
should be administered, under the circumstances in 
this case, was equivalent to an express refusal to sub- 
mit to any test. See Buda v.. Fulton, 261 Iowa 981, 157 
N. W. 2d 336, holding total failure to cooperate equiva- 
lent to a refusal. See, also, Blattner v. Tofany, 312 
N. Y. S. 2d 173, 34 App. Div. 2d 1066; State v. Pandoli, 
109 N. J. Super. 1, 262 A. 2d 41; Campbell v. Superior 
Court, (Ariz.), 479 P. 2d 685; DiSalvo v. Williamson. 
(R. 1.), 259: A. 2d 671; ,Claney v. Kelly, 180 N. Y. S. ae. 
923, 7. App. Div. 2d 820. o 

. Mills v. Swanson, 93 Idaho 279, 460 P. od 704, cited 
by the plaintiff, involved a driver who had been injured 
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and was dazed. The statutory provision regarding a 
person who is unconscious or otherwise incapable of 
refusal, section 39-727.05, R. R. S. 1948, was not ap- 
plicable here. 

The evidence sustains the finding of the trial court 
that the plaintiff refused to submit to the test required 
by law. The judgment of the district court is affirmed. 

AFFIRMED, 


WinitiaM LyDICK ET AL., APPELLANTS, v. INSURANCE 
Company oF NortTH AMERICA, A CORPORATION, APPELLEE. 
187 N. W. 2d 602 


Filed June 4, 1971. No. 37839. 


1. Insurance: Contracts. A policy of insurance will be given ef- 
fect according to the ordinary sense of the terms used, and if 
they are clear they will be applied according to their plain 
and ordinary meaning. 

Where an insurance policy limits liability 

to direct loss or damage, the general rule is that if a windstorm 

combines with a hazard expressly excluded from the policy 
coverage to produce the loss, the insured may not recover. 


Appeal from the district court for Burt County: MeEr- 
RITT C. WarREN, Judge. Affirmed. 


J. William Gallup of Schrempp & Bruckner, for ap- 
pellants. 


C. L. Robinson of Fitzgerald, Brown, Leahy, McGill 
& Strom, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and Cuinton, JJ. 


Wire, C. J. 

This is an action at law by the plaintiffs, William 
Lydick and James Lydick, upon a policy of insurance 
issued by the defendant, Insurance Company of North 
America, to recover the value of certain cattle alleged 
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to have been destroyed as the direct result of a wind- 
storm. The district court sustained a motion for a sum- 
mary judgment in favor of the defendant and dismissed 
the action. On appeal we affirm the judgment of the 
district court dismissing the action. 

There is no genuine issue of fact in this case. The 
plaintiffs’ case rests upon their undisputed testimony. 
The defendant introduced no evidence. The plaintiffs, 
William Lydick and James Lydick, are partners in- 
volved in farming and in cattle feeding. About 9 or 
10 o’clock in the morning on January 2, 1969, James 
Lydick went to the feed lot to tend to the cattle and 
found 99 of them dead in a pond located on the feed lot. 
The wind, at the time the cattle were found in the 
water, was blowing at a rate of 30 miles per hour with 
gusts up to 40 to 50 miles per hour as it had been the 
day before. The plaintiffs testified that the cattle de- 
scended into the sheltered area around the ice-covered 
pond because of the cold and the wind. William Lydick 
also testified that they never would have gone onto the 
ice if it had not been covered with snow and if the wind 
had not been blowing. The cattle broke through the 
ice into the water before the plaintiff, James Lydick, 
arrived at the pond, and it was his opinion that this 
happened in the middle of the night of January 1-2, 
1969. Snow had covered the pond all winter since the 
first snow, but the night of January 1-2, 1969, was the 
first time any cattle had gone onto the ice. 

The weather was extremely cold. The plaintiff, Wil- 
liam Lydick, stated that in his opinion it was quite a 
little below zero; that down the banks and around the 
pond it was probably 15 to 20 degrees warmer; that the 
cattle were seeking shelter from the wind and the cold; 
and that there were 3 or 4 inches of snow on the pond. 

As to the immediate cause of the cattle breaking 
through the ice, the plaintiff, William Lydick, testi- 
fied as follows: “Q. These cattle, are they willing to go 
out onto the ice? A. No, these cattle would never have 
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gone out if it wasn’t snow out there. They won’t hardly 
go on ice. The pond at this particular time was covered 
with about three or four inches of snow, I don’t know 
exactly.” 

The pertinent provisions of the policy provide: 
this Policy is Extended to Insure against Direct loss by 
Windstorm, Hail, Explosion, * * *. 

“Provisions Applicable Only to Windstorm and Hail: | 
This Company shall not be liable for loss caused directly 
or indirectly by frost or cold weather or ice (other than 
hail), snow or sleet, whether driven by wind or not. * * * 

“This Company shall not be liable for any loss to 
livestock or poultry caused in whole or in part by run- 
ning into streams or ditches or against fences or other 
objects, or from smothering; nor for loss as the direct 
or indirect result of fright, howsoever caused. * * * 

“Unless liability therefor is assumed in the form at- 
tached to this policy, or by endorsement hereon, this 
Company shall not be liable for damage to the following 
property: * * * (e) poultry, horses, mules, cattle, swine 
and sheep caused by freezing or smothering in blizzards 
or snowstorms.” (Emphasis supplied.) 

The undisputed facts in this case automatically place 
themselves apposite the insuring and _ exclusionary 
clauses. At the risk of analyzing the obvious, we ob- 
serve that the loss of the cattle was not caused directly 
by the wind in the sense that the wind itself damaged the 
cattle by throwing them to the ground, over a cliff, or 
causing another object to strike them. The evidence 
demonstrates that the loss of these cattle was due to a 
combination. of different factors and that the wind was 
merely one of the prior conditions contributing to the 
loss. 

The policy insures against direct loss only. As the 
trial court cogently observed there were many other 
antecedent and contributing factors that produced this 
loss. The important one, of course, was the extreme 
cold to which the plaintiffs themselves testified, but 


CE 
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for its existence, the loss would not have occurred. It 
would not have occurred but for the fact that the most 
convenient and available shelter was in a depression 
where there was an ice-covered pond; it would not 
have occurred but for the frozen ice covering the pond; 
and even more important, it would not have occurred 
but for the fact that there were 3 or 4 inches of snow 
which covered the ice so the cattle would be willing 
to venture on it; nor would it have occurred but for 
the fact that the ice was too thin to support the weight 
of the cattle; and the evidence shows that more than 
100 head of these cattle gathered at the same time on 
the thin ice and collectively produced the fall-through 
into the water that caused their death. Under these 
circumstances we agree with the district court in hold- 
ing that the loss, at most, was not directly caused by 
the wind. 

The immediate and direct cause of the loss in this case 
was the collapse cf the ice on which the cattle stood. 
The cold wind, by maximum inference, merely created 
an antecedent and preliminary condition which con- 
tributed to their wandering upon the snow-covered ice, 
and thus can only be considered as an indirect cause. 
In the context of this case the meaning of “direct causa- 
tion” is defined aptly in Lorio v. Aetna Insurance Co. 
(La. App.), 220 So. 2d 781, a quite similar case involv- 
ing an interpretation of a windstorm exclusionary clause. 
There the court said as follows: “The term ‘directly 
resulting from’ has not been heretofore construed by 
the courts of this state. In so doing, we must give to 
those words their ordinary significance. ‘Directly’, as 
defined in Webster’s New Collegiate Dictionary, 1961 
edition, means ‘In a direct manner, without anything 
intervening.’ ‘Intervene’ means ‘l. To enter or appear 
as an irrelevant or extraneous feature or circumstance; to 
come (in between). 2. To occur, fall or come between 
points of time or events.’ ‘Result’ means ‘To proceed, 
spring or arise, as a consequence, effect or conclusion.’ 
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“From the above, we conclude that death ‘directly 
resulting from’ some event would mean a death which 
is caused by or is a consequence of an event and which 
would have occurred without the existence or intrusion 
of other causes or conditions unrelated to the original 
event.” 

The same conclusion follows from the policy provi- 
sion which specifically excluded damages caused by 
cold weather, ice, or snow, whether driven by wind 
or not. As we analyze the plaintiff's evidence, their 
entire theory is that the temperature was warmer in 
the depressed area of the pond since it was sheltered 
from the cold wind. They testified positively that the 
cattle would not have scught shelter if the wind had 
not been cold. They also testified that the cattle would 
not have ventured onto the ice had it not been covered 
with snow. It would appear, therefore, from the testi- 
mony of the plaintiffs themselves that the cold and the 
snow were the important, and probably the dominant 
factors in causing the cattle to wander onto the ice with 
the resultant collapse of the ice and the drowning in 
the pond. The general rule is that if a windstorm com- 
bines with a hazard expressly excluded from the policy 
coverage to produce the loss, the insured may not re- 
cover. 44 Am. Jur. 2d, Insurance, § 1393, p. 236; Holmes. 
v. Phenix Ins. Co., 98 F. 240; Hartford Fire Ins. Co. v. 
Nelson, 64 Kan. 115, 67 P. 440; Abady v. Hanover Fire 
Ins. Co., 266 F. 2d 362. 

Summarizing this case, it is clear that the wind itself 
did not directly harm the cattle; the most that can be 
said is that the wind and the cold combined as prior 
conditions to cause the cattle to seek shelter. This was 
not in itself dangerous except for the pond in the de- 
pression. Even then no injury would have resulted had 
not the pond been frozen and covered with a large 
accumulation of snow tempting the cattle to venture 
onto the ice. 

It is clear that the loss suffered by the plaintiffs was 
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not directly caused by the wind and the holding comes 

within the exclusionary provisions of the policy. The 

judgment of the district court is correct and is affirmed. 
AFFIRMED. 


JOHN MARSHALL, APPELLANT, V. COLUMBUS STEEL SUPPLY, 
APPELLEE, 
187 N. W. 2d 607 


Filed June 4, 1971. No. 87849. 


Statutes: Workmen’s Compensation: Attorneys at Law. Applica- 
bility of the workmen’s compensation statute providing attor- 
ney’s fees and a penalty for waiting time for delinquent pay- 
ments turns largely on the facts of each case. 


Appeal from the district court for Platte County: C. 
THOMAS WHITE, Judge. Affirmed. 


Moyer & Moyer, for appellant. 
Jewell, Otte, Pollock & Gatz, for appellee. 


Heard before Waite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and Cuinton, JJ. 


SMITH, J. 

An award of the Workmen’s Compensation Court en 
banc denied plaintiff the penalty for waiting time and 
attorney’s fees. On appeal the district court affirmed. 
Plaintiff appeals. 

Plaintiff sustained a compensable injury to his ankle 
on June 20, 1969. Defendant’s compensation carrier paid 
his medical bills and temporary total disability to October 
7 when plaintiff returned to work. On January 21, 1970, 
plaintiff petitioned the compensation court for relief. 
He alleged a permanent partial disability to the right 
foot and leg without specifying a percentage. 

"Former section 48-121, R. R. S. 1943, then in force, 
established this schedule: For permanent total loss of 
use of a foot, 6624 percent of daily wages during 150 
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weeks; for permanent total loss of use of a leg, 66% 
percent of daily wages during 215 weeks. In all cases 
involving a permanent partial loss of the use of those 
members the compensation was to bear such relation to 
the amounts named as the disabilities bore to those pro- 
duced by the injuries. 

At a hearing before a single judge the compensation 
court awarded plaintiff $45 a week for 4914 weeks, 
finding a 33 percent permanent partial disability to the 
right foot. Defendant failed to appear without any 
excuse. 

On March 11, 1970, defendant applied for a rehear- 
ing. After a trial the court en bane decreased the 
award to $45 a week for 2614 weeks, finding a 1714 per- 
cent permanent partial disability to plaintiff’s right foot. 
It found no penalty or attorney’s fees assessable against 
defendant because a reasonable controversy existed. 

An orthopedic surgeon engaged by defendant had re- 
ported on February 9, 1970, that plaintiff’s injury was 
a minimal permanent impairment. On March 20 he 
estimated a 10 percent permanent impairment of the 
foot which he defined under compensation law to extend 
from the toes to the knees. Another orthopedic sur- 
geon engaged by counsel for plaintiff found a 25 percent 
permanent disability of the ankle. Dr. E. N. Heiser, 
who treated plaintiff at his home in Columbus, did not 
testify. Brief references to his opinion which were 
not favorable to plaintiff need not be considered. 

Section 48-125, R. R. S. 1943, added a 50 percent 
penalty for waiting time on all delinquent payments 
after 30 days’ notice. When the employer refused pay- 
ment, or when he neglected to pay compensation for 30 
days after injury, and proceedings were held before 
the compensation court, the statute allowed the employee 
a reasonable attorney’s fee. 

The Legislature intended that an employee would re- 
ceive payments without delay for trivial reasons. The 
employer was under a duty to exercise reasonable dili- 


104 NEBRASKA REPORTS [Vou 187 
Marshall v. Columbus Steel Supply 


gence, but he retained a fair opportunity to a trial 
of his just controversies. Reasonable certainty of the 
amount and number of compensation payments was 
required. See, Gill v. Hrupek, 184 Neb. 436, 168 N. W. 
2d 377 (1969); Wheeler v. Northwestern Metal Co., 175 
Neb. 841, 124 N. W. 2d 377 (1963); Redfern v. Safeway 
Stores, Inc., 145 Neb. 288, 16 N. W. 2d 196 (1944); Mc- 
Crary v. Wolff, 109 Neb. 796, 192 N. W. 237 (1923); Hall 
v. Germantown State Bank, 105 Neb. 709, 181 N. W. 609 
(1921); Osborn v. Omaha Structural Steel Co., 105 
Neb. 216, 179 N. W. 1022 (1920). Each case turned 
largely on its own facts. 

In the present case defendant’s inexcusable failure to 
appear before the single judge court weighs heavily. 
Existence of a reasonable controversy under the cir- 
cumstances, however, neutralizes neglect on defendant’s 
part. 

The cause of plaintiff’s justifiable dissatisfaction ac- 
tually lies elsewhere. Too much litigation which bene- 
fits neither employee nor employer is characteristic of 
the system. Interest in the subject is indicated by the 
following materials: Report of Judicial Council, 48 Neb. 
L. Rev. 699 (1968); Report of Committee on Procedure, 
Nebraska State Bar Association, 43 Neb. L. Rev. 211 
(1963); Report of Judicial Council, 42 Neb. L. Rev. 343 
(1962); Report of Committee on Legislation, Nebraska 
State Bar Association, 31 Neb. L. Rev. 307 (1951); Re- 
port of Committee on Legislation, Nebraska State Bar 
Association, 30 Neb. L. Rev. 154 (1950). 

It is desirable that the Legislature simplify practice 
and proceedings in these cases. See Art. V, § 25, Consti- 
tution of Nebraska. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, v. McARTHUR MYLES, 


APPELLANT. 
187 N. W. 2d 584 


Filed June 4, 1971. No. 37873. 


1. Criminal Law: Trial: Post Conviction: Attorneys at Law: Ap- 
peal and Error. When an indigent defendant has made known 
to the court that he desires to appeal his conviction, that appeal 
must ordinarily be granted at public expense and cannot be 
defeated either by the court or by lack of action on the part of 
his attorney. 

2. Criminal Law: Trial: Post Conviction: Pleadings: Evidence. In 
a post conviction proceeding, the petitioner has the burden of 
establishing a basis for relief. 

3. Criminal Law: Post Conviction: Pleadings: Appeal and Error: 
Evidence. When a defendant seeks to appeal the original pro- 
ceedings pertaining to his conviction and fails to show that he 
is acting in good faith and that the appeal has merit, he has 
failed to sustain the required burden of proof. 


Appeal from the district court for Lancaster County: 
BartTLeTT E. Boyes, Judge. Affirmed. 


Stewart, Calkins, Duxbury & Crawford, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwToNn, and CLINTON, JJ. 


NEWTON, J. 

This is a post conviction proceeding. Defendant was 
tried, convicted, and sentenced on a charge of shooting 
with intent to kill, wound, or maim. The sentence re- 
ceived has been served but the right of appeal is not 
moot. See Sibron v. New York (1968), 392 U. S. 40, 
88 S. Ct. 1889, 20 L. Ed. 2d 917. 

In his application to the district court, defendant 
raised the following questions: (1) Denial of the right 
of appeal; (2) ineffective assistance of counsel; and (3) 
denial of the privilege against self-incrimination. At 
the hearing in the district court and on appeal, the only 
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question presented is that pertaining to the right of 
appeal, the others having apparently been abandoned. 
The judgment of the district court is affirmed. 

At the time of sentence, defendant’s privately re- 
tained lawyer stated to the court that he did not wish 
to represent the defendant further, but that defendant 
had no funds and wanted a court-appointed attorney to 
confer with him about an appeal. The court instructed 
the attorney to file a poverty affidavit and notice of 
appeal. This was not done although a motion for new 
trial had been filed and overruled. The attorney testi- 
fied that defendant was pleased with the light sentence 
received and directed him not to proceed with the ap- 
peal. The record, however, discloses a letter written 
by the attorney to defendant 53 days before the time 
for appeal expired in which he stated an appeal was 
not taken because there were no valid grounds for it. 
Defendant was confined in the same city where his at- 
torney practiced and doubtless received notice of the 
failure to appear in time to protect his rights in that 
regard. He did nothing until more than 5 months later 
when a motion to vacate the judgment and sentence. 
was filed. Nevertheless, it is well established that when 
an indigent defendant has made known to the court 
that he desires to appeal his conviction, that appeal 
must ordinarily be granted at public expense and can- 
not be defeated either by the court or by lack of ac- 
tion on the part of his attorney. See, State v. Williams, 
181 Neb. 692, 150 N. W. 2d 260; Coffman v. Bomar, 220 
F. Supp. 343; Swenson v. Bosler, 386 U. S. 258, 87 S. 
Ct. 996, 18 L. Ed. 2d 33. 

There is another feature of this case which merits 
consideration. The legislative bodies and the courts 
of this country have been at great pains to ensure that 
an indigent defendant in a criminal action shall be af-- 
forded opportunities to defend himself equal to those en- 
joyed by one financially able to provide for his own 
defense.. As frequently happens when attempts are: 
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made to right existing wrongs, the scales, rather than 
being balanced, are tipped in the other direction. The 
pendulum swings too far in the opposite direction. One 
financing his own defense must determine whether an 
appeal has sufficient merit to warrant the expenditure 
of his money for appeal costs and attorney’s fees. No 
such worry besets the indigent. His attitude is that. 
even though his case on appeal is completely without 
merit, the public, not he, must pay for it, and he has 
nothing to lose. As a result, if counsel advises him that 
an appeal is useless because it is lacking in merit, he 
simply demands the appointment of other counsel. At- 
torneys representing indigent defendants feel that they 
must appeal all convictions, however lacking in merit, 
or be charged with a failure to adequately represent 
such defendants. On evaluating the situation thus crea- 
ted, we find that, almost without exception, every crim- 
inal conviction is appealed, including those resulting 
from pleas of guilty. The net result is that our courts 
are overburdened and judicial processes clogged with 
baseless litigation. Judges thus harassed must cope 
with ever increasing burdens and the demands upon 
their time are such that they cannot give adequate 
consideration to those cases which do have a meritorious 
basis. Of necessity, this adversely affects. the defend- 
ant who appeals in good faith. 

Although it is conceded that our courts are endowed 
with rule-making powers, some jurisdictions have pro- 
vided by statute that an appeal shall not be taken ex- 
cept where it is done on a good-faith basis and has some 
merit. Frivolous appeals are summarily dismissed. It 
was held in Gershon v. United States, 243 F. 2d 527 (8th 
Cir., 1957), that a court is not required to grant leave 
to a defendant to appeal in forma pauperis where it is 
obvious that the appeal is doomed to futility. See, also, - 
Hayes v. United States, 258 F. 2d 400 (5th Cir., 1958); 
Ingram v. United States, 315 F. 2d 29 (D.C. Cir., 1962). 

<I ‘the ‘present’-instance, defendant simply says he 
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had wished to appeal his original conviction and was 
wrongfully denied that right. He does not allege, and 
the record does not reveal, facts showing meritorious 
grounds for the appeal, nor does he contend that he 
was innocent. In a post conviction proceeding, the 
petitioner has the burden of establishing a basis for 
relief. See State v. Coffen, 184 Neb. 254, 166 N. W. 2d 
593. When a defendant seeks to appeal the original 
proceedings pertaining to his conviction and fails to 
show that he is acting in good faith and that the appeal 
has merit, he has failed to sustain the required burden 
of proof. 
The judgment of the district court is affirmed. 
AFFIRMED. 


LoRABELLE M. HaNSON, APPELLEE, Vv. RICHARD HANSON, 
APPELLANT. 
187 N. W. 2d 647 
Filed June 11, 1971. No. 37770. 


Divorce: Parent and Child: Appeal and Error: Evidence. The dis- 
cretion of the lower court with respect to awarding or chang- 
ing the custody and support of minor children is subject to 
review, but the determination of the court will not ordinarily 
be disturbed unless there is a clear abuse of discretion or it is 
clearly against the weight of the evidence. 


Appeal from the separate juvenile court of Lancaster 
County: W. W. NUERNBERGER, Judge. Affirmed as modi- 
fied. 

Healey, Healey, Brown & Burchard, for appellant. 

Donald R. Hays, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and Cuinton, JJ. 


Wuite, C. J. 
This is a petition for the modification of a divorce 
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decree in which the defendant husband now seeks cus- 
tody of two minor children of the parties, a girl age 10 
and a boy 9 years of age. From a decree denying the 
application, and continuing the custody of the two chil- 
dren to the plaintiff mother under the supervision and 
direction of the juvenile court, the defendant appeals. 
We affirm the judgment of the trial court. 

In proceedings of this nature we feel that a detailed 
recital of the evidence would serve no useful purpose. 
We have reviewed the record and briefly summarize the 
facts. The gist of the defendant husband’s contention 
is that the plaintiff had engaged in post-divorce sexual 
relations which require that she be deprived of the 
custody of her two minor children and that it be trans- 
ferred to the defendant husband, who has now remar- 
ried. There is also evidence in the record that the de- 
fendant husband has engaged in post-divorce sexual 
relations with the plaintiff and that he has been dilatory 
and failed to pay the child support judgment in the sum 
of $50 per month for each child. The evidence sus- 
tains the trial court’s finding that the. plaintiff has 
properly cared for these children and that her conduct 
has been above reproach except for her sexual conduct 
with two other men. It also sustains by a preponder- 
ance of the evidence that the improper conduct of plain- 
tiff in this respect was not known to the children nor 
has it adversely affected the children as to their care, 
education, or training. The evidence affirmatively shows 
that the plaintiff has provided for the physical needs of 
her children, has maintained regular employment, and 
has provided them with appropriate supervision, aided 
by the supervision of the children’s grandmother during 
the time the plaintiff is working. From the record in 
this case we come to the same conclusion that the trial 
court did, that the best interests of the children under 
all of the circumstances of this case would be served 
by leaving their custody with the plaintiff at the present 
time, under the supervision of the chief juvenile pro- 
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bation officer of the separate juvenile court of Lancas- 
ter County. We hold and direct, as the trial court did, 
that the custody should be under the continual super- 
vision of the juvenile probation officer of Lancaster 
County who should investigate the care that the children 
receive and in the event there is default on the part of 
the plaintiff or that said care appears to be inimical to 
the best interests of the children then the matter be 
returned summarily to the court for further hearing. 

As we have suggested the cold record before us sup- 
ports by a preponderance of the evidence the findings 
and conclusions that the trial court made herein. Par- 
ticularly appropriate in the context of this case, with 
the suggestion of the conduct of the mother impinging 
upon the moral, educational, and physical welfare of the 
children, is our holding in the recent case of Fisher v. 
Fisher, 185 Neb. 469, 176 N. W. 2d 667, where in re- 
viewing a trial court’s findings in a similar situation this 
court said as follows: “We have, of course, given weight 
to the findings and judgment of the trial court. The 
decision of the trial judge is peculiarly entitled to re- 
spect. The court saw all the parties and witnesses; it 
was in closer touch with the situation than this court 
which is limited to a review of a written record. While 
this case is triable de novo in this court, we cannot over- 
look the fact that the judgment of the trial court is 
entitled to great weight in determining the best interests 
ef children in custody proceedings.” We have further 
recently said in Jones v. Jones, 183 Neb. 223, 159 N. W. 
2d 544, with reference to the scope of judicial review of 
custody orders by this court as follows: “The discretion 
of the lower court with respect to awarding or changing 
the custody and support of minor children is subject to 
review, but the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the 
evidence.” 

We have considered the nature of the acts conceded 
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to have been committed by the plaintiff, and the circum- 
stances surrounding the commission of the offenses. As 
the trial court found they were freely and forthrightly 
testified to by the plaintiff herself in the course of the 
trial. We have examined the probable effects of the 
offenses as they relate to the future welfare of the chil- 
dren and the best interests of the children under all of 
the circumstances of the case. We agree that the chil- 
dren should remain with the plaintiff, with the provisions 
for supervision carefully prescribed by the separate 
juvenile court’s decree. We further feel that the en- 
forcement of the decree will be strengthened by adding 
a provision transferring the legal custody of the chil- 
dren to the separate juvenile court. The close super- 
vision of these children in the home contemplated by the 
court in its decree requires, at least temporarily, that 
the court retain power to act summarily herein and at 
the same time the best interests of the children will be 
served by giving the plaintiff a further opportunity to 
demonstrate the reformation of her conduct. We ob- 
serve further that the court will retain a continuing 
jurisdiction to return the full legal custody to the plaintiff 
if and when the court in its judgment determines that 
circumstances warrant such a disposition. 

The judgment of the trial court denying a modifica- 
tion of the decree to change the custody to the defendant 
is affirmed. The decree otherwise is affirmed except 
to provide the legal custody of the children be trans- 
ferred to the separate juvenile court of Lancaster County, 
Nebraska. 

’ The trial court ordered that each party pay his own 

costs and attorneys’ fees, and we have come to the same 

conclusion as to costs and attorneys’ fees in this court. 
AFFIRMED AS MODIFIED. 
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JOHN CONN, APPELLEE, Vv. ITL, Inc., 4 NEBRASKA 
CORPORATION, ET AL., APPELLANTS. 
187 N. W. 2d 641 


Filed June 11, 1971. No. 37778. 


1. Witnesses: Trial. A party calling a witness does not vouch for 
credibility of the witness. 

2. Workmen’s Compensation: Evidence. A workmen’s compensa- ° 
tion claimant, unaided by presumption, bears the burden of proof 
that his employment in fact caused a compensable injury. 

A workmen’s compensation claimant with ath- 

erosclerosis which was a personal risk and a cause of an other- 

wise compensable injury may recover under these circumstances: 

An employment risk greater than that of ordinary nonemploy- 

ment life was a cause of the injury. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEIDLER, Judge. Affirmed. 


Holtorf, Hansen, Kortum & Kovarik and David C. 
Nuttleman, for appellants. 


Orie C. Adcock, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTON, and CLInTon, JJ. 


SmitH, J. 

The Workmen’s Compensation Court dividing on re- 
hearing decided that a myocardial infarction suffered by 
plaintiff was compensable notwithstanding preexistence 
of a sclerotic coronary artery. It found total disability 
from June 18, 1968, to January 13, 1970, and for an in- 
definite future time. On appeal the district court 
affirmed. Plaintiff’s employer, ITL, Inc., and its insurer, 
defendants, appeal. Chief issues concern employment 
causation and total disability. 

On June 17, 1968, plaintiff’s duty in defendant’s em- 
ploy was to operate a truck tractor which pulled a semi- 
trailer. Plaintiff also was to distribute the cargo, groc- 
eries, at stores of Associated Grocers, “AG,” and to 
help unload the groceries. Age 42, he had been driving 
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trucks 23 years but only 3 weeks for ITL. That morning 
he went to an AG warehouse to connect his tractor with 
a refrigerator semitrailer. 

Plaintiff's version of events is as follows: The semi- 
trailer was dollied too high for its kingpin and the non- 
hydraulic fifth wheel of the tractor to be coupled. Hav- 
ing moved wooden skids into place to elevate the rear 
of the tractor, plaintiff backed it on the skids. He stiil 
could not connect the kingpin and the fifth wheel. He 
then stepped out of the tractor to crank the dolly in 
low gear to lower the semitrailer. To do so he had 
to reach up. He testified: “I couldn’t move it and 
I was putting all my efforts into it and straining 
and I still couldn’t lower the dollies, so I stopped and 
rested . . . several times. ... this is where... a 
terrible pain hit me here in the chest which went down 
through both arms. I couldn’t breathe and I was just in 
a cold sweat... andI...slid down... in next to the 
drivers on my tractor ....” 

Plaintiff in his case-in-chief called two other witnesses. 
One, a catalog expediter for AG, on cross-examination 
conceded that plaintiff’s cranking had appeared no 
harder than had been usual. Plaintiff completed the 
coupling and walked unassisted to the coffee room where 
he first complained of chest pain. The other witness was 
spotting trailers for AG. According to him plaintiff was 
rolling down the dollies with nothing unusual appearing. 

Plaintiff was taken to the office of Dr. William Gentry, 
a physician and surgeon, at Gering. Plaintiff narrated 
a history of no prior illness related to his present con- 
dition, of no prior heart attack. He complained of pain 
in the left chest radiating into both arms, gas, and full- 
ness in the epigastrium. The pain had begun an hour 
earlier, and it had not ceased. He had experienced fre- 
quent episodes of gas associated with dyspnea the last 6 
months. The manager of ITL testified that en route to 
Dr. Gentry’s office plaintiff had admitted suffering chest 
pains the preceding 2 or 3 days. 
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Having examined plaintiff and administered demerol, 
Dr. Gentry ordered him confined in the intensive care 
unit of the West Nebraska General Hospital. He left an 
order for covmadin and demerol as they were needed. 
Among the tests taken were electrocardiograph, blood 
enzymes, and chest X-ray. Electrocardiograms, “EKGs,” 
were obtained on the 17th, 18th, 19th, and 22nd. Blood 
enzymes, which were tested on the 17th, 18th, and 21st, 
were normal, The sedimentation rate, which was taken 
on the 17th, was normal. The chest was fluoroscoped on 
the 24th. Early EKGs were normal except a slight 
peaking of the P wave. Subsequent EKGs disclosed a 
flattening out of the P wave and a condition within 
normal limits. Plaintiff was discharged from the hos- 
pital on June 24. 

In the opinion of Dr. Gentry plaintiff had not suffered 
a heart attack or myocardial infarction. Dr. Gentry 
diagnosed gouty arthritis and peptic ulcer. The diag- 
nosis rested on the absence of objective evidence of 
heart injury, elevation of the uric acid, and X-rays of the 
“upper G.I. tract.” 

Following removal of his family to Las Vegas, Nevada, 
plaintiff joined them about July 5, 1968. His chest pain 
was continuing. One hospital refused to admit him be- 
cause he could not pay. The county physician subse- 
quently admitted him to Southern Memorial Hospital in 
Las Vegas, and Dr. John A. DiFiore began treating 
plaintiff on July 22. 

Dr. DiFiore testified by deposition. An internist, he 
had specialized in cardiology and treatment of cardio- 
vascular diseases for 23 years. He was Governor for 
Nevada of the American College of Cardiology. Plain- 
tiff had related these complaints and history: Pain high 
in the substernal area, and at the root and front of the 
neck, a condition causing shortness of breath and pers- 
piration; a deep ache in the left arm down into the 
fingers of the left hand; the injury on June 17, 1968; and 
the hospitalization. 


Vou. 187] JANUARY TERM, 1971 115 
Conn v. ITL, Ine. 


- Dr. DiFiore prescribed an anticoagulant, morphine, 
demerol, a tranquilizer, potassium iodide, atropine, 
“A.P.C.” tablets, milk of magnesia, and seconal. He 
ordered these tests: Repeated EKGs, blood enzymes, 
blood chemistries, prothrombin, Lee-White clotting time, 
chest X-rays, Panel Ten, blood cholesterol, calcium, 
thyroid, and on May 27, 1969, a coronary arteriogram. 

In the opinion of Dr. DiFiore the EKGs obtained in 
Nebraska were not within normal limits. He presumed 
that plaintiff had undergone sclerotic changes in the 
right coronary artery. The arteriogram, 250 feet long, 
disclosed only one point of abnormality—an occlusion 
of the artery. Plaintiff had sustained a myocardial in- 
farction that was atypical and caused by the unusual 
effort in trying to crank the dolly. Dr. Difiore testified: 
“. . on 6/17/68 . . . he suffered his first chest pain, 
which came from the heart as a result of a disturbance 
of the blood circulation to the heart muscle, and... 
at that time some muscular damage was most likely in- 
curred... ...I determined ... that this man had 
suffered an acute myocardial infarction some time be- 
tween June 17, ’68, and his admission to our hospital 
. . « My opinion is that because of the unusual effort 


. on 6/17/68 .. . he suffered acute ischemia to his 
heart muscle .. ., and because of the ischemia .. ., over 
a slow process, . . . a myocardial infarction had occurred, 


all stemming from the unusual effort, again, on 6/17/68.” 
Plaintiff's disability was such that Dr. DiFiore would 
permit plaintiff to drive a truck but not to lift more 
than 15 pounds. 

Plaintiff was examined on September 9, 1969, at de- 
fendants’ request by Dr. Otto A. Wurl, who had special- 
ized in cardiology 15 years. Dr. Wurl testified by depo- 
sition: Plaintiff had exhibited symptoms of coronary 
heart disease—atherosclerosis or hardening of the arter- 
ies—when the Nebraska hospital had admitted him. 
Natural progress of the disease process caused the pain 
plaintiff suffered June 17. A pain may be angina pec- 
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toris of effort, but an occlusion does not result from any 
kind of external physical effort. Atherosclerosis ordi- 
narily progresses with age. No evidence of damage to 
the heart muscle existed on June 17, 1968, and the events 
that day were not a factor in the subsequent myocardial 
infarction that plaintiff suffered. Dr. Wurl found plain- 
tiff totally disabled. 

Defendants contend that (1) plaintiff in calling the 
two witnesses vouched for their credibility and (2) their 
testimony, although it was in conflict with that of plain- 
tiff, bound plaintiff. They cite Lindelow v. Peter Kiewit 
Sons’, Inc., 174 Neb. 1, 115 N. W. 2d 776 (1962); and 
Bland v. Fox, 172 Neb. 662, 111 N. W. 2d 537 (1961). 
There are two answers. First, the rule applied only 
where the contradiction and all other evidence left no 
question for the trier of fact. Second, a party calling a 
witness does not vouch for credibility of the witness. 
See State v. Fronning, 186 Neb. 463, 183 N. W. 2d 920 
(1971). 

A workmen’s compensation claimant, unaided by pre- 
sumption, bears the burden of proof that his employ- 
ment in fact caused a compensable injury. See § 48- 
151 (2), R. R. S. 1943. Such a claimant with atheroscler- 
osis which was a personal risk and a cause of an other- 
wise compensable injury may recover under these cir- 
cumstances: An employment risk greater than that of 
ordinary nonemployment life was a cause of the injury. 
See Beck v. State, 184 Neb. 477, 168 N. W. 2d 532 (1969). 

The evidence supports the finding of permanent dis- 
ability. See § 48-185, R. R. S. 1943. Plaintiff suffered 
total disability caused in part by atherosclerosis, a per- 
sonal risk, and in part by exertion greater than that of 
ordinary nonemployment life—an employment risk. 

The district court allowed plaintiff $500 for services of 
his counsel. The allowance was not excessive. 

The judgment is affirmed. We allow plaintiff $750 
for services of his counsel in this court. 

AFFIRMED. 
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CLINTON, J., dissenting. 

I dissent respectfully. 

Under the provisions of the statute, section 48-151, 
R. R. S. 1943, the plaintiff must prove by the prepon- 
derance of the evidence that he suffered an “injury,” 
which means “only violence to the physical structure of 
the body and such disease * * * as naturally results 
therefrom.” The terms shall not be construed “to in- 
clude disability * * * due to natural causes but occurring 
while the employee is at work, nor to mean an injury, 
disability * * * that is the result of a natural progression 
of any preexisting condition.” (Emphasis supplied.) 

In this case it seems clear that the injury must neces- 
sarily be the coronary infarction. The majority opin- 
ion fairly sets forth the medical evidence, which sum- 
marized amounts to this: The initial treating doctor’s 
diagnosis was that claimant did not have an occlusion 
or infarction on the day of the claimed accident. The 
treating specialist gave as his opinion that the exertions 
on the day of the incident lead gradually to the infarc- 
tion. The nontreating expert gave as his opinion that 
claimant suffered no infarction on the day alleged and 
the tenor of his testimony is that an occlusion does not 
result from external physical effort and in this case 
there was a natural progression of existing disease. 
Pain such as the claimant described on the day of the 
incident may be angina pectoris of effort. There was 
evidence he had symptoms prior to the day in question. 
It does not seem to me all this constitutes proof by a 
preponderance of evidence of an injury “in fact caused 
by the employment.” 

Under the statute as amended in 1963 the require- 
ment that the injury be caused by accident was elimi- 
nated. This eliminated the accident or the substituted 
“unusual exertion” requirement which used to exist in 
some cases. Now in heart cases we talk about a con- 
cept of “exertion greater than that of ordinary nonem- 
ployment life,” which seems to be the equivalent of the 
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cld “unusual exertion” concept which is no longer re- 
quired, and substitute it as proof of “injury.” 

The majority opinion comes perilously close to mak- 
ing the employer an insurer in any case where symptoms, 
such as claimant suffered here, coincide with the exer- 
tions of his employment greater than his nonemploy- 
ment life and disability ultimately occurs. See Beck 
v. State, 184 Neb. 477, 168 N. W. 2d 532. 

I agree that the doctors must say whether the ex- 
ertion has in fact caused the heart attack, the infarction, 
“the injury.” The conflict of the experts, including that 
of the original treating doctor, is such that it cannot be 
said that the claimant has proved that his injury was 


“in fact caused by the employment.” There is no ques-. 


tion of credibility of the expert witnesses in this case. 
What we are called upon to do is solely to judge the 


expertise of the experts. When we have to do that: 


alone there is no proof by a preponderance of the evi- 
dence. Where as here the two specialists testified by 
deposition, the judgment gets down to measuring the 
length of the respective pedigrees. 

The adoption of pragmatic rules such as exertion 
greater than that of ordinary nonemployment life in 
order to obviate the problems of medical proof in cases 
such as this leads, it seems to me, to further complica- 
tions. In some cases at least we will be called upon to 


go into the matter of proof of the exertions of nonem- 


ployment life in order to make the necessary compari- 


sons. We already have a pragmatic rule, that is burden 


of proving by a preponderance of the evidence, given 


us by the provisions of section 48-151, R. R. S, 1948, and’ 


that I believe is sufficient. 
Wut, C. J., and NEwTon, J., join in this dissent. 


Bb 
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In RE 1969-1970 Country Tax Levy. 

EVELYN U. WERTH, AND ALL OTHER PROPERTY OWNERS IN 
THE NoNHIGH ScHOOL DISTRICTS OF BUFFALO COUNTY, 
NEBRASKA, APPELLEE, V. BUFFALO COUNTY BoaRD OF 
EQUALIZATION, APPELLANT. 

188 N. W. 2d 442 


Filed June 11, 1971. No. 37818. 


1. Taxation: Appeal and Error: Evidence. The plaintiff taxpayer, 
appealing under the provisions of section 77-1606, R. R. S. 1943, 
has the burden of proving that the levy complained of is in fact 
excessive and illegal. 

2. Taxation: Counties: Schools and School Districts. The powers 
of the county board of equalization, under the provisions of the 
nonresident high school tuition act, are ministerial only and it 
has no standing to question the discretionary legislative powers 
of the school district. 

8. Taxation: Constitutional Law: Schools and School Districts. 
The true test in setting nonresident high school tuition rates is 
that laid down in Mann v. Wayne County Board of Equalization, 
186 Neb. 752, 186 N. W. 2d 729. 

4, Taxation: Counties: Schools and School Districts. The county 
board of equalization must, in determining the mill levy under 
the provisions of the nonresident high school tuition act, deduct 
from the total requirements of the fund any balance which re- 
mains after all claims for the preceding fiscal year have been 
paid. 

5. Taxation: Legislature: Schools and School Districts. Unless 
the Legislature otherwise provides, funds properly expended by 
a receiving high school district from state and federal aid are 
includable in the computation of per pupil costs under the pro- 
visions of section 79-4,102, R. S. Supp., 1969. 

6. Taxation: Actions: Parties: Schools and School Districts. In an 
action which challenges the legality in whole or in part of the 
levy made under the provisions of the nonresident high school 
tuition act, the receiving school districts to which the tuition 
‘claims will be paid from the fund are necessary parties. 


Appeal from the district court for Buffalo County: 
S. S. Srpner, Judge. Reversed and dismissed. 


Andrew J.. McMullen, for appellant. 


Wilson, Barlow & Watson and Kile W. Johnson, for 
appellee. 
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Nye, Wolf & Hove, for amicus curiae. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwtTon, and CuInton, JJ. 


CLINTON, J. 

This is an appeal by the Buffalo County Board of 
Equalization from a judgment of the district court for 
Buffalo County in which the court declared that a por- 
tion of the nonresident high school tuition levy as set 
by the Board for the fiscal year commencing July 1, 
1969, and ending June 30, 1970, was excessive and illegal 
and directing that refunds be made. We reverse the 
judgment of the trial court and direct dismissal of the 
petition of plaintiff-appellee. 

The plaintiff, a taxpayer residing in a school district 
which was subject to the levy, had appealed under the 
provisions of sections 77-1601 and 77-1606 to 77-1610, R. 
R. S. 1943, from the action of the Board and asked, 
among other things, that section 79-4,102, R. S. Supp., 
1969, be declared unconstitutional and void. The trial 
court found the statute constitutional. The plaintiff did 
not cross-appeal but does here argue unconstitutionality. 
This point has been decided adversely to the plaintiff in 
Mann v. Wayne County Board of Equalization, 186 Neb. 
752, 186 N. W. 2d 729. A reading of that case will be 
useful in understanding the disposition made on this 
appeal of other questions raised. 

The Board makes nine assignments of error. Two of 
these it does not argue and these we disregard. The 
remaining assignments may be condensed as follows: 
The court erred (1) in receiving any evidence under the 
plaintiff’s petition because the affected receiving high 
school districts were necessary parties defendant and 
had not been joined; (2) in holding that the Board had 
power to change the amount determined to be the proper 
per pupil cost for nonresident students by the receiving 
high school districts; and (3) in holding that the levy 
made by the Board was excessive and contrary to law. 
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The plaintiff alleged: (1) The levy was made in re- 
liance upon erroneous and unlawful certifications to the 
Board by the county superintendent of the number of 
applications received by the superintendent for nonresi- 
dent high school privileges under section 79-4,105, R. R. 
S. 1943; that 225 applications had been certified but that 
225 applications had not in fact been received by the 
superintendent prior to July 1, 1969; and that if any 
applications were submitted after that date they were 
null and void. (2) A balance on hand of $78,251.90 in 
the nonresident high school tuition fund on August 29, 
1969, had not been deducted in determining the amount 
required to be raised by the levy and that the failure of 
the Board to make the reduction was contrary to the 
provision of section 79-4,104, R. R. S. 1943, as follows: 
“If a balance remains in the fund after all claims have 
been paid, it shall not revert to the county general fund 
but shall remain in the nonresident high school fund and 
be deducted from the amount levied for the succeeding 
year.” (3) The tuition rates submitted by the school 
superintendent of the receiving high school districts are 
in excess of the actual per pupil cost and in violation of 
the limitations claimed to be imposed by section 179- 
4,102, R. S. Supp., 1969, which provides in part: ‘The 
high school tuition rate for nonresident pupils shall be 
determined annually by the receiving district on a uni- 
form basis for all pupils but such rate shall in no event 
be less than the average per pupil cost for the preceding 
school year determined as provided in subsection (3) 
of section 79-486.” 

The trial court incorporated in its decree detailed 
computations of per pupil cost for each of the seven re- 
ceiving high school districts and computed a total money 
requirement for the nonresident high school tuition fund 
for the year 1969-70 in the amount of $136,372.44. From 
this the court subtracted the $78,251.90 balance in the 
fund as of August 29, 1969, and computed the sum of 
$58,128.54 as the amount needed to be raised by the 
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levy. In determining per pupil cost, it first divided the 
estimated income from nonresident high school tuition 
as shown by the 1969-70 budgets of each of the high 
school districts by $1,000 (presumably the certified tui- 
tion rate), and thus arrived at the number of pupils 
to be received by each district. However, the record in 
this case is completely devoid of any evidence to estab- 
lish: (1) The tuition rate certified by each district; (2) 
the number of nonresident pupils anticipated by each 
district; and (3) the total number of pupils certified by 
the county superintendent to the Board. 

In the computation of per pupil cost under section 79- 
486, R. S. Supp., 1969, the court made adjustments elim- 
inating from the costs of various high school districts 
the amounts received by each as State Aid and Federal 
Title I funds. It made this adjustment by using the an- 
ticipated amount of such aid as shown in the budgets of 
each of the school districts, then allocating a portion of 
this to high school education, and then subtracting this 
allocated figure from high school education costs. The 
record is devoid of any basis for this allocation except 
the relationship of the elementary and secondary edu- 
cation costs of each school as shown in the annual fi- 
nancial reports of the districts for the preceding year 
as they are on file in the offices of the Department of 
Education. The plaintiff argues that expenditures of 
the high school districts paid by state aid and federal 
funds are not part of the costs of the districts because 
the plaintiff and others similarly situated “pay money 
to the Federal Government through income taxes. The 
same taxpayers contribute to the State General Fund 
by paying state sales, use, and income taxes. When dis- 
tributions to the individual high school districts are 
thereafter made by the United States Government, and 
by the State of Nebraska from the General Fund, the same 
taxpayers are entitled to receive the benefits of their 
taxing burden.” aa 
- “A clear understanding of the statutory plan and pur- 
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poses of the nonresident high school education statutes 
contained in sections 79-494 to 79-4,106, R. R. S. 1943, 
including section 79-4,102, R. S. Supp., 1969, which we 
will hereafter refer to as the act, is necessary to a deter- 
mination of some of the issues presented. 

' Section 79-494, R. R. S. 1943, declares that, subject 
to the conditions of the act, its purpose is to secure 
4 years of high school education for those children whose 
parents or guardians reside in a high school district 
which does not have a high school. 

Section 79-4,100, R. R. S. 1943, is important. It grants 
to any high school district the right to refuse admission 
to any and all nonresident students if the tuition fixed 
by section 79-4,102, R. S. Supp., 1969, is noncompensa- 
tory, or if the pupils are from districts not served at the 
time of the enactment of the statute or previously; “Pro- 
vided, that no public high school district may refuse 
admission to nonresident pupils effective prior to the 
beginning of the 1963-1964 school year, and effective 
then, or at the beginning of any school year thereafter, 
only if notice of its intention to refuse admission to non- 
resident pupils has been given . .. by October 1 of the 
preceding year ... by publication in a legal newspaper 
. ..: and provided further, that any school district may 
by public notification prior to October 1 require that 
the parents or guardians of all nonresident pupils must 
make application on or before April 1 for admission to 
the following school term.” Previous to the 1963 amend- 
ment this section of the statute simply read: “Any 
public high school district may refuse admission to 
any or all nonresident pupils.” 

- The effect of the 1963 amendment is that the receiv- 
we school district must, if it has not brought itself 
within the proviso by giving the requisite notice, accept 
all qualified students who make application prior to the 
beginning of the school year. There is nothing in the 
record to show whether or’ not the receiving districts 
gave the notices mentioned.’ It therefore may be that 
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they are in fact required to accept students making ap- 
plication after July 1 and before the beginning of the 
school year. A student residing with his parent or 
guardian who moves into a nonhigh school district after 
July 1 would, in the light of the clearly expressed legis- 
lative purpose, certainly be entitled to the benefit of 
the act. 

Section 79-4,102, as amended by the 1969 Legislature, 
requires the county superintendent of each county in 
which there is no county high school, within 30 davs 
of the annual meeting—in nonhigh school districts the 
annual meeting is held the second Monday in June— 
to “certify to the county board of supervisors or com- 
missioners the number of qualified pupils whose parents 
or guardians have applied to the county superintendent 
for nonresident high school tuition privileges and a list 


of the school districts which have been approved .. . 
as schools qualified to grant nonresident public high 
school education .. ..” It is apparent that the purpose 


of this section is to give the county board of equalization 
a basis for determining the levy. 

Sections 79-4,103 and 79-4,104, R. R. S. 1943, make 
provisions for payment of tuition to the receiving dis- 
tricts and provide that if funds are insufficient, pro rata 
payments are to be made. The secretary of the high 
school district may certify both semesters together if 
for some reason he fails to certify for the first semester. 
Section 79-4,104, R. R. S. 1943, provides also for paying 
with the second semester payment any deficiency in the 
first semester payment, making up any deficiency for 
the year by levy in the following year, and, as already 
noted, if there is a balance of funds on hand it is to be 
deductible from the levy the following year. 

Section 79-4,105, R. R. S. 1943, states: “The parent or 
guardian of any pupil desiring to take advantage of the 
provisions of sections 79-494 to 79-4,106 for nonresident 
high school education shall make application, in writ- 
ing, to the county superintendent of the proper county 
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before July 1 each year. Such application must show 

.’: (1) The number of the district of the legal resi- 
dence of the parent or guardian; (2) the number of 
pupils for whom the privilege is desired; and (3) the 
high school grade the pupil will enter. It is to be noted 
that no requirement is made in the statute that notifi- 
cation be given of the identity of the high school district 
which the student will attend. The Legislature has left 
this to the option of the student and his parent or 
guardian. 

A careful reading of the statutes above cited clearly 
shows: (1) All qualified students of districts not hav- 
ing a high school are entitled to nonresident high school 
privileges subject to the conditions of the act. (2) The 
receiving high school district makes the determination 
of the per pupil cost in accordance with the statutory 
standards and these costs may differ from district to 
district. See Mann v. Wayne County Board of Equaliza- 
tion, supra, p. 758. (3) The student may attend the re- 
ceiving district of his choice. (4) The receiving district 
is required to accept any qualified student who applies 
before the beginning of the school year if it has not 
brought itself within the proviso of section 79-4,100, R. 
R. S. 1943, by giving the requisite notice. (5) The county 
board of equalization, in order to make the requisite 
levy, has the following information: The tuition rate 
determined by each of the high school districts and the 
total number of students who, at the time of the certifi- 
cation, have indicated their intention to avail them- 
selves of the privilege. It is apparent that since the 
county board of equalization does not necessarily know 
how many students will come under each rate, there 
can be no way in which it can determine the precise 
total amount which will be required by the fund. Be- 
cause of the fact that under the statutes the high school 
must receive any qualified student who applies. before 
the term begins, it is evident that neither can the county 
board of equalization know precisely the total number 
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of students to be served. The county board of equaliza- 
tion must necessarily deal in approximations just as 
must the school district in determining its budget re- 
quests. 

The judgment of the trial court to the effect that the 
total amount of tax money required is precisely the sum 
of the products of the number of students who attend 
each high school district as determined by the July 1 
applications, multiplied by the per pupil costs for each 
district, is not supported by the statutory plan. The 
Legislature has not required that the information be 
furnished from which such an exact sum can be deter- 
mined. 

The foundation of the computation of the trial court of 
per pupil cost and the total money requirements of the 
nonresident high school tuition fund was its preliminary 
determination of the number of nonresident pupils who 
would be in attendance at each receiving high school 
district. This in turn depended upon an assumed cost 
certified by each district. Neither of these items appear 
in the record in this case. The plaintiff has the burden 
of proving that the school levy was in fact excessive. 
C.R.T. Corp. v. Board of Equalization, 172 Neb. 540, 110 
N. W. 2d 194. 

Section 79-4,104, as already noted, provides that if a 
balance remains in the fund after all claims are paid, 
this balance remains in the fund and must be considered 
by the county board of equalization in determining 
the levy for the succeeding year. The trial court deter- 
mined that for 1969-70 the amount of $136,372.44 was 
the total fund need and that a balance of $78,251.90 
should be deducted, leaving $58,128.54 to be raised by 
further taxation. The record shows the following past 
balances: July 1, 1969, $60,889.19; August 1, 1969, 
$69,147.45; and September 1, 1969, $78,251.90. The rec- 
ord does not show whether or not all claims against the 
fund were paid at the date that the levy was made. We 
cannot assume they were even though under the statu- 
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tory provisions the last payment should be made on or 
before July 1. Moreover, there is no evidence in the 
record to show which balance, if any, the Board took 
into consideration in making the levy. The record shows 
only the levy of 6.26 mills, but discloses no evidence 
whatever as to how it was determined or what amount 
of money it will raise. The amended judgment of the 
trial court indicates the amount for which levy was made 
by the Board was $164,110.81, but there is no evidentiary 
support for the item. It can be reached by subtracting 
the $60,889.19 balance from the $225,000 alleged to have 
been used by the Board, but there is no evidentiary 
support for the $225,000 figure. 

We hold: (1) There is a complete failure of proof to 
support the determinations of the trial court. (2) The 
Board was required to follow the statutory mandate of 
deducting any balance in the fund after all claims for 
the preceding year have been paid, but there is no evi- 
dence from which it can be determined in this case 
that the statutory mandate was not followed. (3) The 
Board ordinarily has no authority to question those 
matters properly lying within the discretionary legis- 
lative powers of the school district, nor to determine, 
as a quasi-judicial body, the legality or illegality of the 
budget requirements made by a political subdivision to 
whom the Legislature has entrusted the legislative power. 
State ex rel. City of Omaha v. Lynch, 181 Neb. 810, 
151 N. W. 2d 278. We can find in the nonresident high 
school tuition act no indication of an intention on the part 
of the Legislature to give the Board supervisory powers 
over the budget requirements of the school districts. 

The correctness of the finding of the trial court that 
state and federal aid to the high school districts must 
be deducted in determining per pupil cost should be 
decided. This same issue was made in Mann v. Wayne 
County Board of Equalization, swpra, but not decided 
on the grounds that the evidence did not show whether 
or not such items had been credited in determining per 
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pupil cost. There is no evidence here that the plaintiff and 
others in her situation have, or if they have to what 
extent, paid these federal and state taxes, but for pur- 
poses of this opinion we will assume plaintiff did. 

Once a taxpayer has paid a valid tax he has no further 
interest in the proceeds save and except the same in- 
terest as every other taxpayer, namely, to see that the 
proceeds are used for the purpose for which they were 
levied. Lindgren v. School Dist. of Bridgeport, 170 Neb. 
279, 290, 102 N. W. 2d 599; City of Fremont v. Dodge 
County, 130 Neb. 856, 266 N .W. 771. Once the tax 
was levied and collected by the state and federal gov- 
ernments and paid to the high school districts pursu- 
ant to the provisions of valid state and federal statutes, 
the plaintiff had no interest therein such as gave her 
any standing to claim any special credit therefor. The 
funds paid to the high school districts became the prop- 
erty of the districts the same as any other taxes law- 
fully received by them. The Legislature could provide 
that such amounts not be computed in determining the 
per pupil cost. It presumably is aware of the existence 
of the statutes providing state and federal aid. Yet it 
has made no provision for deducting state and federal 
aid in computing per pupil cost under section 79-486, 
R. S. Supp., 1969. Funds received and expended by 
the high school districts from state and federal aid are, 
until the Legislature otherwise decrees, part of the per 
pupil cost. 

We do not decide whether an appeal under section 77- 
1606, R. R. S. 1943, may be taken as a class action. 

We next note the Board’s assignment of error of ab- 
sence of necessary parties, viz, the receiving high school 
districts. These districts must obtain payment of their 
tuition charges from the fund. If it is insufficient they 
cannot be paid in full but only pro rata. The rights of 
these districts are therefore affected for a determination 
has been made by the trial court that the per pupil 
costs, which were presumably certified to the county 


VoL. 187] JANUARY TERM, 1971 129 
Werth v. Buffalo County Board of Equalization 


superintendent, are excessive and to that extent illegal. 
They could never regain these funds for the judgment 
of the court, if final and binding, would preclude it. 
No deficiency would exist for which levy could be made 
the following year as the statute earlier cited contem- 
plates in the case of a lawful deficiency. We hold that 
the absent high school districts are necessary parties. 
§ 25-323, R. R. S. 1943; Local Union v. Western Public 
Service Co., 140 Neb. 186, 299 N. W. 531; Burke Lumber 
& Coal Co. v. Anderson, 162 Neb. 551, 76 N. W. 2d 630; 
Cunningham v. Brewer, 144 Neb. 218, 16 N. W. 2d 533; 
Stevens v. Loomis, 334 F. 2d 775. 

In the cases which have previously been before this 
court in similar matters, including those inaugurated 
under sections 77-1601 and 77-1606 to 77-1610, R. R. S. 
1943, the affected school districts or other municipal 
subdivisions have been joined as parties. See, State ex 
rel. City of Omaha v. Lynch, supra; C.R.T. Corp. v. 
Board of Equalization, supra; Mann v. Wayne County 
Board of Equalization, supra. 

It may possibly be urged that if necessary parties are 
absent, then it is not logical for this court to decide 
the case on the merits and that it should therefore only 
reverse and remand with directions to bring in the 
necessary parties. Such course under the circumstances 
here would only multiply litigation. We point out that 
the reversal and dismissal of the plaintiff’s petition does 
not adversely affect the rights of the absent parties. It 
merely restores the situation to what it was prior to the 
commencement of this action. On the other hand, the 
plaintiff has had her day in court and as to her there 
has been due process. 

REVERSED AND DISMISSED. 
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Cinpy HULL, BY AND THROUGH DAvip HULL, HER NEXT 
FRIEND, ET Ali., APPELLEES, V. ALLSTATE INSURANCE COM- 
PANY, A CORPORATION, APPELLEE, IMPLEADED WITH FARMERS 
ELEVATOR MUTUAL INSURANCE COMPANY, A CORPORATION, 
APPELLANT. 
187 N. W. 2d 650 


Filed June 11, 1971. No. 37822. 


Automobiles: Insurance. Where initial permission to use an in- 
, sured vehicle has been given by one having proper authority to 
give permission, to the person operating it at the time of an 
accident, for purposes of liability coverage, such operation is 
with the express or implied permission of the named insured, 
even though specific or express terms of the permission given 
were violated. 
Appeal from the district court for Dodge County: 
Ropert L. Fiory, Judge. Affirmed. 


William B. Craig, for appellant. 
Sidner, Svoboda & Schilke, for appellee Hull. 


Frederick B. Allan, Jr., and D. Nick Caporale of 
Schmid, Ford, Snow & Mooney, for appellee Allstate Ins. 
Co. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


McCown, J. 

This is a declaratory judgment action against two in- 
surance companies to determine which one is liable to 
an individual who holds a judgment for injuries received 
in an automobile accident. The sole issue is whether 
or not there is liability under the omnibus clause of a 
standard automobile liability insurance policy, when 
initial permission to use the vehicle was given, but re- 
stricted as to use, and the restrictions were violated. 
The district court determined that there was coverage 
under the omnibus clause and entered judgment 
accordingly. 

On April 14, 1968, Maynard Mulvey was an em- 
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ployee of Farmers Union Cooperative Oil Association 
working out of its fertilizer and bulk plant at Cedar 
Bluffs, Nebraska. There was a heavy rain that after- 
noon and work was stopped between 5 and 6pm. The 
manager of the co-op gave Mulvey permission to use the 
pickup truck to go home and to come back to work in 
the morning. The manager testified that he had al- 
lowed other employees to take vehicles home at night 
when the weather was bad, but that he had not allowed 
them to use the vehicles for personal use, and that had 
been explained to Mulvey. The manager testified that 
the permission was limited to driving the vehicle to 
Mulvey’s home and returning from home the next morn- 
ing. Mulvey lived two and a half blocks from the plant. 
Sometime between 9 p.m. and midnight, Mulvey was in- 
volved in the accident out of which the claim and judg- 
ment arose. It was stipulated that Mulvey was not 
within the scope of his employment at the time of the 
accident. ‘ 

Farmers Elevator Mutual Insurance Company carried 
standard automobile liability coverage on the pickup 
truck owned by the co-op and driven by Mulvey. All- 
state Insurance Company insured the other vehicle in- 
volved in the accident, and uninsured motorist cover- 
age was included. The plaintiff recovered judgment 
against Maynard Mulvey for $2,348. The district court 
found that Maynard Mulvey was an additional insured 
under the omnibus clause in the standard policy of the 
Farmers Elevator Mutual Insurance Company; granted 
judgment against that defendant; and dismissed the ac- 
tion against Allstate Insurance Company. 

The appellant tacitly concedes that this court has 
adopted the initial permission doctrine in Arndt v. Davis, 
183 Neb. 726, 163 N. W. 2d 886. The appellant contends, 
however, that there is some language in that. opinion 
which might indicate that a violation of express instruc: 
tions, or a violation of specific orders, makes the-use of 
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the vehicle unauthorized and terminates the permission. 
We cannot agree. 

The holding in the Arndt case was foreshadowed by 
Protective Fire & Cas. Co. v. Cornelius, 176 Neb. 75, 
125 N. W. 2d 179. That case recognized the fact that 
the protection of the public is also involved in automo- 
bile liability insurance cases, In view of statutory omni- 
bus clause language, we there held that where initial 
permission had been given, a later use which deviated 
from the permitted use was immaterial and the only 
essential was that permission be given for use in the 
first instance. See, also, Farm Bureau Ins, Co. v. Allied 
Mut. Ins. Co., 180 Neb. 555, 143 N. W. 2d 923. 

The position of this court on the initial permission 
doctrine reflects the view that automobile liability in- 
surance is for the benefit of the public as well as insureds. 
Litigation as to the scope of the permission, the purpose, 

time, or place of use, and similar issues should not be 
' permitted or encouraged. Of the various doctrines deal- 
ing with the issues of permission, this court’s interpreta- 
tion has probably been closest to the “hell or high water” 
rule. That rule has been stated to be “‘that if the vehicle 
was originally entrusted by the named insured, or one 
having proper authority to give permission, to the per- 
son operating it at the time of the accident, then despite 
hell or high water, such operation is considered to be 
within the scope of the permission granted, regardless 
of how grossly the terms of the original bailment may 
have been violated.” 7 Appleman, Insurance Law and 
Practice, § 4366, p. 308. 

In the case before us, there is no dispute that Mulvey 
had initial permission to use the vehicle. The only dis- 
pute is whether that permission should be strictly limited 
to the exact scope of the use expressly authorized. We 
find no compelling reasons to constrict our interpreta- 
tion so rigidly. Where initial permission to use an in- 
sured vehicle has been given by one having proper au- 
thority to give permission, to the person operating it at 
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the time of an accident, for purposes of liability coverage, 
such operation is with the express or implied permission 
of the named insured, even though specific or express 
terms of the permission given were violated. Where a 
named insured has given permission to another to 
operate an insured vehicle, liability insurance coverage 
cought not to depend on whether the operator is complying 
with or violating the conditions or terms placed upon 
his operation and use of the vehicle by the insured. 
The judgment is affirmed. 
AFFIRMED. 


Marcus CHERRY, APPELLANT, v. Marvin A. LOFGREN, 
BuFFALO COUNTY SUPERINTENDENT OF SCHOOLS, ET AL., 
APPELLEES. 

187 N. W. 2d 652 


Filed June 11, 1971. No. 37829. 


1. Appeal and Error: Schools and School Districts. Where a de- 
feated party undertakes to perfect an appeal from an adverse 
ruling of the county superintendent of schools and orders a 
transcript in accordance with section 27-1303, R. R. S. 1943, 
and the transcript is incomplete or deficient in form, all other 
requirements having been met, the failure to furnish a proper 
transcript will not defeat the appeal. 

2. Appeal and Error: Schools and School Districts: Case Overruled. 
Lemburg v. Nielsen, 182 Neb. 747, 157 N. W. 2d 381, is overruled. 

3. Appeal and Error: Schools and School Districts. A duly au- 
thenticated transcript of the proceeding to be reviewed must be 
filed in the district court, but if the required transcript furnished 
and filed is deficient in form through no fault of the appellant, 
it should not defeat his right to an appeal. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Reversed and remanded. 


Ross & Schroeder, for appellant. 


Munro, Parker, Munro & Grossart, for appellees. 
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Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CuLinton, JJ. 


SPENCER, J. 

Marcus Cherry appeals from the dismissal of his peti- 
tion on appeal in the district court. The district court’s 
action is predicated on its determination that a proper 
transcript of the proceedings before the county super- 
intendent was not filed with the petition on appeal. 
We reverse. 

Appellant filed an adequate praecipe with the appellee 
county superintendent, requesting a transcript of the 
proceedings. It included the following: “The tran- 
script of the proceedings should include, but not be 
limited to, duly authenticated copies of the original 
papers, pleadings and the final order of the Buffalo 
County Superintendent of Schools. Petitioner also re- 
quests that the transcript incorporate this praecipe here, 
the notice of appeal and the cost bond on appeal.” 

The county superintendent furnished the appellee a 
purported transcript to which the following certificate 
was attached: “I, Marvin Lofgren, County Superintend- 
ent of Schools of Buffalo County, Nebraska; having pos- 
session and custody of Buffalo County School District 
#101 files; hereby certify that this is a true and correct 
copy of the originals on file in the office of the Buffalo 
County Superintendent. /s/ Marvin Lofgren.” 

_ Plaintiff’s petition on appeal and the alleged transcript 
were filed within the time allowed for appeal. One of 
the defendants filed a motion to dismiss, alleging among 
other grounds that a duly authenticated transcript of 
the proceedings from which appellant is purportedly 
appealing has not been filed and docketed in the district 
court as required by sections 27-1303 and 27-1304, R. R. 
S. 1943. The district court sustained the motion and 
entered the following order: “Now on this lst day of 
September, 1970, this matter came on for decision of the 
Court. The Court finds that under the cases of Ne- 


Vou. 187] JANUARY TERM, 1971 135 
Cherry v. Lofgren 


braska, he is obligated to dismiss the appeal for the 
reason that proper transcript of proceedings was not 
filed. 

“In making this decision, the Court finds that this is 
one of those cases where the burden of filing the tran- 
script is upon the appellant and the appellants there- 
fore would have the duty to see that the transcript 
prepared by the County Superintendent was in cor- 
rect form. 

“This appeal is therefore dismissed.” 

Appellant on the hearing on his motion for a new 
trial offered an affidavit of the county superintendent, 
which so far as material herein, provides: “STATE OF 
NEBRASKA, COUNTY OF BUFFALO) ss 

“T Marvin A. Lofgren, Buffalo County Superintendent 
of Schools, first being duly sworn deposes and says: 

“That the transcript on file with the District Court of 
Buffalo County, Nebraska, contains duly authenticated 
copies of all proceedings containing the judgment and 
final order by the County Superintendent with regard 
tc the petition filed to dissolve School District No. 101 
in Buffalo County, Nebraska.” 

The trial court in dismissing the appeal relied on 
Lemburg v. Nielsen, 182 Neb. 747, 157 N. W. 2d 381, 
which places the responsibility for filing a proper tran- 
script directly on the plaintiff in error. In that case, 
which was an error proceeding, the basic question in- 
volved was whether or not a purported transcript not 
certified to or authenticated by the county superin- 
tendent of schools of Howard County vested jurisdiction 
in the district court. We held that it did not; that it was 
mandatory that the transcript be properly authenticated 
and timely filed to vest the appellate court with the sub- 
ject matter in an error proceeding. This had been the 
rule in error proceedings. 

Previous to 1963, reviews in cases arising under sec- 
tion 79-402, R. S. Supp., 1961, were processed by error 
proceedings. This section was amended by the 1963 
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Legislature to provide that any person adversely affected 
by the changes made by the county superintendent could 
appeal to the district court. The obvious legislative in- 
tent was to simplify the review procedure by providing 
for appeal. 

In School District of Wilbur v. Pracheil, 180 Neb. 121, 
141 N. W. 2d 768, we said: “The Judicial Council also 
suggested Legislative Bill 277 (Laws 1963, c. 138, p. 
515) to the 1963 Legislature to provide the procedure 
for appeal where the statute confers a right to appeal 
but fails to prescribe the procedure. L.B. 277, which is 
now section 25-1937, R. R. S. 1948, prescribes not only 
the manner of taking an appeal to the district court but 
also provides how the appeal shall be considered.” 

Subsequently, in Languis v. DeBoer, 181 Neb. 32, 146 
N. W. 2d 750, we held: “Any person adversely affected 
by the changes made by the county superintendent pur- 
suant to section 79-402, R. S. Supp., 1965, may proceed 
either by appeal or by error pursuant to section 25- 
1903, R. R. S. 1943.” 

The instant case is controlled not by Lemburg v. Niel- 
sen, 182 Neb. 747, 157 N. W. 2d 381, as determined by 
the district court, but rather by Liljehorn v. Fyfe, 178 
Neb. 532, 134 N. W. 2d 230. In Liljehorn we held that 
where the law makes it the mandatory duty of a public 
officer when requested to do so to provide a certified 
transcript of the proceedings for the appellant upon the 
payment of the costs, his failure or neglect to do so will 
not deprive the appellant of his right to appeal. The 
appellant herein complied with the law to perfect an 
appeal and his failure to secure a properly authenti- 
cated transcript is not his fault but that of the county 
superintendent. 

We do not agree with the trial court that the appellant 
has the duty to see that the transcript prepared by the 
county superintendent is in proper form. It is the duty 
of the county superintendent to furnish appellant a prop- 
erly certified transcript. The appellant in ordering a tran- 
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script is justified in relying upon the présumption that 
it will be properly prepared and available for him with- 
in the proper period for filing according to law. In re 
Estate of House, 144 Neb. 870, 15 N. W. 2d 56, dealt with a 
situation where an appellant was given an unsigned 
transcript by the county judge and filed it within the 
proper period. In holding that the failure of proper 
certification could not be charged to the appellant, the 
court said: “The oversight of the county judge in fail- 
ing to attach his signature to the certification of the 
transcript cannot therefore be charged to the appellant 
and he cannot be deprived of his right to be heard on 
appeal because of the omission on the part of the county 
judge.” 

We here hold that where a defeated party undertakes 
to perfect an appeal from an adverse ruling of the 
county superintendent of schools and orders a transcript 
in accordance with section 27-1303, R. R. S. 1943, and 
the transcript is incomplete or deficient in form, all 
other requirements having been met, the failure to 
furnish a proper transcript will not defeat the appeal. 

The application of different rules in error proceedings 
and appeals is very conducive to misunderstanding and 
confusion. While we dislike to change a rule so re- 
cently reexamined, in retrospect we believe the applica- 
tion of different rules to the filing of authenticated tran- 
scripts in appeal and error proceedings is drawing a 
distinction where none really exists. In all procedures 
where a public officer is required to furnish an authen- 
ticated transcript to the party appealing upon the pay- 
ment of his costs, the rule should be exactly the same. 
We now overrule Lemburg v. Nielsen, 182 Neb. 747, 157 
N. W. 2d 381, and the cases on which it is predicated, 
se far as they are in conflict with the rule enunciated 
herein. 

A duly authenticated transcript of the proceeding to 
be reviewed must be filed in the district court, but if 
the required transcript furnished and filed is deficient 
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in form through no fault of the appellant, it should not 
defeat his right to an appeal. 

The proper procedure in instances of this kind is for 
the appellant to file a request for a diminution of the 
record and for the district court by proper order to 
compel the inferior court or tribunal to make or amend 
the transcript according to law, whether by correcting an 
evident mistake or supplying an evident omission. In 
the instant case we observe that the alleged transcript 
filed herein not only had a deficient certificate but al- 
though the affidavit filed by the county superintendent 
indicates otherwise, there is no judgment or final order 
by the county superintendent included in it. 

For the reasons indicated, the judgment herein is 
reversed and the cause is remanded for proceedings con- 
sistent with this opinion. 

REVERSED AND REMANDED. 


IN RE FREEHOLDER’S PETITION OF ELIZABETH L. BADER. 
ELIzABETH L. BADER, APPELLEE, v. DonaLD D. 
HoDWALKER ET AL., APPELLANTS. 

187 N. W. 2d 645 


Filed June 11, 1971. No. 37833. 


1. Pleadings: Appeal and Error. While a petition may be attacked 
at any stage of the proceedings on the grounds of its insuffi- 
ciency to state a cause of action, where the attack is delayed 
until appeal the pleading will be liberally construed. 

2. Pleadings: Schools and School Districts. Transfer from a non- 
accredited school district to an accredited one states a sufficient’ 
reason for transfer. 


Appeal from the district court for Merrick County: 
C. THomas WuitE, Judge. Affirmed. 


John E. Dougherty, for appellants. 


Sampson & Armatys and Perry, Perry & Witthoff, for 
appellee. 
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Robert G. Simmons, Jr., for amicus curiae. 


Heard before WuitTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and Cuinton, JJ. 


SPENCER, J. 

This appeal by Donald D. Hodwalker and School Dis- 
trict No. 9 is from the order of the district court trans- 
ferring land owned by the appellee Elizabeth L. Bader 
from School District No. 9 of Merrick County, Nebraska, 
a Class I-school district, and from Grand Island North- 
western School District, a Class IV school district, to 
School District No. 4 (Central City School District) of 
Merrick County, Nebraska, an accredited Class III school 
district. The joint boards of Hall and Merrick counties, 
consisting of their county superintendents, county clerks, 
and county treasurers, ordered the transfer. We affirm. 

The only issue involved in this appeal is the suffi- 
ciency of the petition for transfer to state facts suffi- 
cient to confer jurisdiction to make the transfer. The 
appeal is premised upon the allegation that the petition, 
as required by section 79-403, R. R. S. 1943, does not state 
or give any reasons why the land should be transferred 
from School District No. 9 to School District No. 4. Ap- 
pellants concede that in all other respects the petition 
is in proper form. 

The issue on the sufficiency of the pleadings was raised 
by appellants for the first time in their motion for judg- 
ment notwithstanding journal entry and motion for new 
trial. While a petition may be attacked at any stage of 
the proceedings on the grounds of its insufficiency to 
state a cause of action, where the attack is delayed until 
appeal, the pleading will be liberally construed. Vielehr 
v. Malone, 158 Neb. 436, 63 N. W. 2d 497. We apply 
that rule herein. 

The translocation order herein was dated August 29, 
1969. Section 79-403, R. R. S. 1943, was amended during 
the 1969 legislative session. Legislative Bill 1378 amend- 
ing said section was passed with the emergency clause, 
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and became effective August 4, 1969. (Laws 1969, c. 

710, p. 2727.) These proceedings, which were initiated 
August: 12,1969, are controlled by the statute as amended 
by L.B. 1378. The’ ‘drnended statute, so far as material 
herein, provides: “Any freeholder or freeholders, per- 
gon in possession or constructive possession as vendee 
pursuant to a contract of sale of the fee, holder of a 
school land lease under section 72-232, or entrant upon 
government land who has not yet received a patent 
therefor may file a petition with a board consisting of 
the county superintendent, county clerk, and county 
treasurer, asking to have any tract of land described. 
therein set off from any Class I, II or VI school district 
prior to January 1, 1970, or any time from a nonaccredited 
Class I, II, III or VI district in which it is situated and 
attached to an accredited district in the county of the 
residence of the petitioner or an adjoining county there- 
to. The petition shall state the reasons for the proposed 
change and shall show with reference to the land of each. 
petitioner: (a) That the land therein described is either 
owned by the petitioner or petitioners or that he or they 
hold a school land lease under section 72-232, are in pos- 
session or constructive possession as vendee under a con- 
tract of sale of the fee simple interest, or have made an 
entry on government land but have not yet received a 
patent therefor; (b) that the land proposed to be attached 
has children of school age who have resided thereon 
with their parents or guardians for not less than forty 
days prior to filing the petition; (c) that the land de- 
scribed therein is located in a Class I, II, III or VI school 
district as provided in this subsection (2), and is to be 
attached to an accredited school district in the county of 
the residence of the petitioner or an adjoining county 

thereto; and (d) that such petition is approved by a 
majority of the members of the school board or board of 
education of the district to which such land is sought to 
be attached.” (Italics supplied.) 

_The. portion of the above act placed in italics was 
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added to the statute and established a separate reason to 
justify transfer of land from one school district to an- 
other. Transfer from a nonaccredited school district to 
an accredited one states a sufficient reason for transfer. 
The petition filed by the appellee herein stated that the 
property is in a Class I and Class IV school district and 
is to be attached to an accredited school district in the 
county of residence of the petitioner. It therefore states 
a sufficient reason for the transfer, pursuant to LB. 1378. 
Accreditation is becorning increasingly important. A 
school district which provides education for its children 
from the kindergarten through high school in accredited 
schools provides substantial educational advantages over 
a school district which provides for only part of the 
education of its children, and all or much of it in non- 
accredited schools. 
Judgment affirmed. 
AFFIRMED. 


IN RE FREEHOLDER’S PETITION OF I,ELAND J. GREVING ET AL. 
LELAND. J. GREVING ET AL., APPELLEES, V- DONALD ‘D. 
HopWALKER ET AL., APPELLANTS. 

IN RE FREEHOLDER’S PETITION OF ROBERT MANNING ET AL. 
RoBeERT MANNING ET AL., APPELLEES, V. DONALD D. 
HoODWALKER ET AL., APPELLANTS. 

IN RE FREEHOLDER’S PETITION OF ROBERT E. HUSMANN. 
Rospert E. HUSMANN, APPELLEE, V. DONALD D. 
HopDWALKER ET AL., APPELLANTS. 

187 N. W. 2d 647 


Filed June 11, 1971. Nos. 37834, 37835, 37836. 


Appeals from the district court for Merrick County: 
C. THomas WHITE, Judge. Affirmed. 


John E. Dougherty, for appellants. 


Sampson & Armatys and Perry, Retry & Witthoff, for 
appellees. 
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Robert G. Simmons, Jr., for amicus curiae. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwtTon, and CuLinTon, JJ. 


SPENCER, J. 

These appeals, while separately tried, were briefed 
and argued with Bader v. Hodwalker, 187 Neb. 138, 187 
N. W. 2d 645. They involved exactly the same issue 
presented therein. Our holding in that case is there- 
fore determinative of these appeals. We affirm the re- 
spective judgments herein. 

AFFIRMED. 


LEE PoTTs, APPELLEE, V. ROBERT MAHOOD, APPELLANT, 
IMPLEADED WITH ELIZABETH JOHNSON, APPELLEE. 
187 N. W. 2d 655 
Filed June 11, 1971. No. 37844. 


Statutes: Attorneys at Law: Fees. Under section 25-1801, R. S. 
Supp., 1969, when the judgment is over $50, the attorney fees 
are fixed at the sum of $10 plus 10 percent of the judgment in 
excess of $50. 


Appeal from the district court for Antelope County: 
Grorce W. Dittrick, Judge. Affirmed as modified. 

McFadden & Kirby, for appellant. 

Elmer C. Rakow, for appellee Potts. 

Thomas E. Brogan, for appellee Johnson. 

Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newtown, and CLINTON, JJ. 


McCown, J. 

This is an action for damages to crops caused by de- 
fendant’s livestock. The jury returned verdicts for 
the plaintiff and against the defendant on three causes 
of action which arose in 1964 and 1966. The verdicts 
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were for $78.50, $76.80, and $51.20. The jury also re- 
turned a verdict in favor of a third party complainant 
in the sum of $120. The district court entered judg- 
ments against the defendant in those respective amounts 
and later fixed the attorney fees of the successful parties 
at one-half of the amounts of the respective judgments. 
The allowance and amount of attorney fees is the only 
issue on appeal. 

Section 25-1801, R. R. S. 1943, provided for the al- 
lowance of attorney fees in certain cases. The relevant 
portion of that section prior to 1967 provided: “Attorney 
fees, as provided by this section, shall be assessed by the 
court in a reasonable amount but shall in no event be 
less than ten dollars, when the judgment is fifty dollars 
or less, and when the judgment is over fifty dollars up 
to one thousand dollars the minimum attorney fee shall 
be ten dollars plus ten per cent of the judgment in 
excess of fifty dollars.” (Emphasis ours.) 

In 1967, the maximum amount of a claim subject to 
the statute was changed from $1,000 to $2,000 and that 
change was also reflected in the portion of the statute 
dealing with attorney fees. In addition, an individual 
floor amendment deleted the single word “minimum” 
from the portion of the statute dealing with attorney 
fees when the judgment is over $50. 

The floor debate on L.B. 676 of the 1967 Legislature 
sheds little light on the understanding or intention of 
the Legislature when it deleted the word “minimum.” 
There is no explanation as to why the Legislature 
wished to have attorney fees determined differently 
simply because the judgment was more or less than $50. 
Nevertheless, the only reasonable interpretation of the 
statute as amended is that when the judgment is over 
$50, the attorney fees are fixed at the sum of $10 plus 
10 percent of the judgment in excess of $50. Although 
the fees allowed here were clearly reasonable, the judg- 
ments involved were over $50 in each instance. 

The order of the district court dated January 24, 1969, 
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for determination and allowance of attorney fees should 
have allowed fees against the defendant on plaintiff's 
first cause of action at $12.85; second cause of action, 
$12.68; and fifth cause of action, $10.12. The attorney 
fee on the third party defendant’s first cause of action 
should have been $17. 

The order allowing attorney fees is affirmed as modi- 
fied as to each of the respective judgments. 

AFFIRMED AS MODIFIED. 


ENocH ROBINSON, APPELLANT, v. MAURICE H. SIGLER, 
WARDEN, NEBRASKA PENAL COMPLEX, APPELLEE. 
187 N. W. 2d 756 


Filed June 11, 1971. No. 37845. 


1. Criminal Law: Indians: Jurisdiction. When appellant commit- 
ted the offense of murder, the State of Nebraska was exercis- 
ing exclusive jurisdiction over criminal acts in Indian territory 
in Nebraska. 

2. Statutes: Indians: United States: States. The Act of Congress, 
approved August 7, 1882, 22 U. S. Stat. at Large 341, granted 
the State of Nebraska both civil and criminal jurisdiction of 
the Indians in Nebraska. 

8. Treaties: Indians: United States: Powers. The power of Con- 
gress over Indian affairs is plenary and cannot be limited by 
treaty. 

4, Statutes: Indians: United States: Powers: Jurisdiction. The in- 
herent police power of the states applies both to Indians and 
to Indian country, except to the extent that the federal govern- 
ment has preempted the field, and therefore the federal govern- 
ment may withdraw from the field and turn jurisdiction back 
to the states when it chooses to do so. 

5. States: Indians: United States: Statutes: Jurisdiction. No ac- 

. ceptance of Public Law 280 was required of the State of Ne- 
braska. By its terms it applied to Nebraska, and only the states 
not specifically mentioned were required to accept its provisions 
if they wanted to avail themselves of it. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 
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Lawrence E. Murphy, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLintTon, JJ. 


SPENCER, J. 

Enoch Robinson, an Omaha Indian who is now serv- 
ing a life sentence in the Nebraska Penal Complex for 
murder, appeals from the dismissal of his application for 
a writ of habeas corpus. The application attacks the 
jurisdiction of the State to prosecute an Omaha Indian 
for the murder of another Omaha Indian on the Omaha 
Indian Reservation in Thurston County, Nebraska. We 
affirm. 

On January 13, 1969, appellant murdered an Omaha 
Indian in the village of Macy, Thurston County, Ne- 
braska. This court affirmed appellant’s conviction for 
that offense on January 9, 1970. State v. Robinson, 185 
Neb. 64, 173 N. W. 2d 443. This was more than 9 
months before the Secretary of the Interior published 
an Order on October 24, 1970, purporting to accept retro- 
cession of jurisdiction of offenses committed by or 
against Indians within the boundaries of the Omaha 
Indian Reservation in Thurston County, Nebraska. Ap- 
pellant’s claims are predicated on his theory that the 
State of Nebraska did not have jurisdiction of his per- 
son or of the particular offense involved. 

Appellant’s first contention, relying on United States 
v. Kagama, 118 U. S. 375, 6 S. Ct. 1109, 30 L. Ed. 228 
(1886), is that the murder of an Omaha Indian by an- 
other Omaha Indian within the limits of the Omaha 
Indian Reservation is a federal offense, exclusively 
cognizable in the courts of the United States. Without 
reference as to whether concurrent jurisdiction may 
have existed prior to the passage in 1953 of Public Law 
280, 18 U.S.C.A., section 1162, there is no question that 
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act withdrew federal jurisdiction over offenses com- 
mitted in Indian conutry. It specifically granted the 
State of Nebraska exclusive criminal jurisdiction over 
Indian country to the same extent such jurisdiction ap- 
plied elsewhere in the state. When appellant’s offense 
was committed only the State of Nebraska was exer- 
cising jurisdiction over criminal acts in Indian territory 
in Nebraska. 

Appellant places some reliance on the old Nebraska 
case of Ex Parte Cross, 20 Neb. 417, 30 N. W. 428, as 
a controlling case herein. That case was mere dictum, 
and obviously no authority for the present questicn. It 
is to be noted that the court there did not consider the 
Act of Congress approved August 7, 1882, 22 U. S. Stat. 
at Large 341, in which the Secretary of the Interior was 
authorized by and with the consent of the Omaha Tribe 
of Indians in open council to convey a portion of the 
land of the Omaha Indians as therein provided, and to 
distribute the remaining lands to the individual mem- 
bers of the tribe and certain portions to be held in trust 
for the tribe as common property. 

Section 7 of the Act of 1882 specifically provided: 
“That upon the completion of said allotments and the 
patenting of the lands to said allottees, each and every 
member of said tribe of Indians shall have the benefit 
of and be subject to the laws, both ciwil and criminal, 
of the State of Nebraska; and said State shall not pass 
or enforce any law denying any Indian of said tribe the 
equal protection of the law.” (Italics supplied.) The 
foregoing statute has never been repealed and applies 
specifically to Omaha Indians and the Omaha Indian 
Reservation. 

With reference to the claim of appellant that United 
States v. Kagama, 118 U. S. 375, 6 S. Ct. 1109, 30 L. Ed. 
228 (1886), abrogated the effect of this act, we call at- 
tention to Hallowell v. United States, 221 U. S. 317, 31 
S. Ct. 587, 55 L. Ed. 750, a 1910 case which is premised 
on the effectiveness of the Act of 1882, and recognized 
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section 7 of the act as granting civil and criminal juris- 
diction to the State of Nebraska over the Omaha Indian 
Reservation. 

Appellant argues that a treaty of March 16, 1854, be- 
tween the Omaha Tribe of Indians and the United States 
is controlling herein, and that it cannot be arbitrarily 
abrogated by Congressional action. It has been con- 
sistently held that the power of Congress over Indian 
affairs is plenary, that it cannot be limited by treaty, 
and that an Indian treaty may be abrogated by Congress 
so long as individual rights acquired under the treaty 
are not destroyed. Lone Wolf v. Hitchcock, 187 U. S. 
503, 23 S. Ct. 216, 47 L. Ed. 299. In any event, the 
Act of 1882 modified the original treaty. 

Appellant then argues that Public Law 280, 18 U.S.C.A., 
section 1162, is unconstitutional as applied to the Omaha 
Indians. He contends that the act conflicts with three 
different substantive due process prohibitions: (1) The 
prohibition against arbitrary legislation; (2) the pro- 
hibition against unequal application of a law or unrea- 
sonable classification within a law; and (3) the prohibi- 
tion against vagueness in Congressional legislation. 
There is no merit to any of these points. 

Public Law 280 applied specifically to five states in- 
cluding Nebraska, and excepted certain reservations in 
three of those states other than Nebraska. However, it 
also contained a provision giving all other states the 
right to acquire similar jurisdiction if they so desired. 
There were reasons which are immaterial for our present 
discussion why the five states, including Nebraska, were 
specifically listed. The Indian groups within the five 
states for the most part were agreeable to the transfer 
of jurisdiction. The groups opposing such transfer, 
which had a tribal law and order organization function- 
ing in a reasonably satisfactory manner, at their re- 
quest were omitted from the transfer. 

The United States Constitution contains no direct 
grant of power to the federal government over criminal 


148 NEBRASKA REPORTS [ Vou. 187 


‘Robinson v.: Sigler 


offenses by Indians in Indian country. As stated above; 
Congress has plenary power over Indian affairs as well 
as the power to abrogate treaty rights. Consequently, 
it had the power to grant exclusive criminal jurisdiction 
to the states, and particularly so when this was done 
with the concurrence of the Indian groups involved. 
The inherent police power of the states applies both to 
Indians and to Indian country, except to the extent that 
the federal government has preempted the field, and 
therefore the federal government may withdraw from 
the field and turn jurisdiction back to the states when 
it chooses to do so. Appellant has the burden to show 
just how and why Public Law 280 violates the Consti- 
tution of the United States. This he has failed to do. . 

Appellant’s argument is adequately answered in An- 
derson v. Gladden, 293 F. 2d 463, in which the United 
States Circuit Court of Appeals for the Ninth Circuit 
said: “We further agree with the state court’s holding on 
the question of the power of Congress to relinquish this 
jurisdiction in favor of the states. The power over In- 
dians was deemed not so inherently or exculsively fed- 
eral as to apply beyond the extent to which the federal 
government has preempted the field, and the federal 
government could thus withdraw from the field and 
turn the subject matter back to the states when it chose 
to do so.” 

Appellant then argues that even if we were to find 
Public Law 280 constitutional, Nebraska never accepted 
the benefit of its provisions. By the legislation, Con- 
gress withdrew from the federal court jurisdiction over 
crimes affecting Indians on Indian Reservations in five 
specifically mentioned states. No acceptance was re- 
quired of those states. The State of Nebraska, being 
one of them, had either concurrent or residual jurisdic- 
tion over the crime of which the appellant had been con- 
victed, and full jurisdiction over such crime was re- 
turned to the State of Nebraska on passage of Public 
Law 280. 
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Lastly, appellant argues that the Indian Civil Rights 
Act of 1968 nullified any possible state jurisdiction over 
the offense herein. By this argument, he is raising the 
question of retrocession which has heretofore been ade- 
quately answered by this court in State v. Goham, 187 
Neb. 34, 187 N. W. 2d 305. Unlike Goham, appellant’s 
conviction had become final before the Secretary of the. 
Interior attempted to accept retrocession. 

For the reasons given, there is no merit to any of 
appellant’s assignments of error. The judgment of dis- 
missal is affirmed. 
AFFIRMED. 


StaTE oF NEBRASKA, APPELLANT, V. STEWART W. 
GREENBURG, APPELLEE. 
187 N. W. 2d 751 


Filed June 18, 1971. No. 37841. 


1. Constitutional Law: Statutes: Criminal Law. The constitution- 
al provision that amendatory acts shall contain the section 
amended does not apply to an independent act which is complete 
in itself. 

2. : . The constitutional provision is appli- 
cable to an act which is not complete in itself, but relates to 
other existing statutes by changing them in part so that the 
changes and the existing provisions result in a connected piece 
of legislation covering the same subject matter. 

8. Constitutional Law: Statutes: Criminal Law: Drugs and Nar- 
cotics. Chapter 197, Laws 1969, declared unconstitutional as in 
violation of Article III, section 14, Constitution of Nebraska. 

4. Constitutional Law: Statutes: Criminal Law. Ordinarily, if an 
amendatory act is invalid, the original statute remains in effect. 

5. Constitutional Law: Statutes: Criminal Law: Drugs and Nar- 
cotics. The reference to section 28-472.03, R. S. Supp., 1969, in 
section 28-470, R. S. Supp., 1969, is surplusage. 


Appeal from the district court for Kimball County: 
Joun H. Kuns, Judge. Exceptions sustained. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellant. 
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Van Steenberg, Meyers & Burke, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


Bos.aueu, J. 

The defendant was charged with possession of one- 
half pound or more of mixtures or substances contain- 
ing cannabis in violation of section 28-472.03, R. S. Supp., 
1969. The trial court sustained a motion to quash the . 
information on the ground that the law was unconstitu- 
tional, and ordered the defendant discharged. The State 
then obtained leave to docket error proceedings under 
section 29-2315.01, R. R. S. 1943, to review the order of 
the district court. 

Prior to 1969, cannabis was defined as a narcotic drug, 
and unlawful possession of cannabis was a felony pun- 
ishable under section 28-470, R. R. S. 1943. In 1969, the 
Legislature enacted L.B. 2 (Laws 1969, c. 197, p. 793) 
which related specifically to cannabis and its resin. Un- 
lawful possession of less than a specified amount of can- 
nabis was made a misdemeanor. § 28-472.04, R. S. Supp., 
1969. The act further provided that the penalties pro- 
vided in sections 28-472.03 and 28-472.04 were to be ap- 
plicable to all violations of the act and all charges pending 
on April 11, 1969. § 28-472.05, R. S. Supp., 1969. 

It is clear that L.B. 2 amended section 28-470, R. R. S. 
1943, by implication. It did not comply with Article 
III, section 14, of the Nebraska Constitution, which 
provides that “no law shall be amended unless the new 
act contain the section or sections as amended and the 
section or sections so amended shall be repealed.” 

The State contends that the constitutional require- 
ment was not applicable because L.B. 2 was an inde- 
pendent act. It is well established that the constitutional 
provision is not applicable to an independent act com- 
plete in itself. Blair Co. v. American Savings Co., 184 
Neb. 557, 169 N. W. 2d 292. 

The difficulty with L.B. 2 is that it was not complete 
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in itself insofar as applicable to the subject matter prop- 
erly embraced within its title. If it is assumed that the 
subject matter of L.B. 2 was “marihuana abuse,” as 
suggested by the State, the act cannot properly be con- 
sidered as complete in itself. Cannabis is still defined 
as a narcotic drug in subsection (14) of section 28-451. as 
amended by L.B. 2 (§ 28-451, R. S. Supp., 1969) and is 
subject to the requirements, restrictions, and exemp- 
tions of the Narcotic Drugs Act. 

Section 28-472.03, R. S. Supp., 1969, refers to knowing 
and unlawful possession of cannabis. In order to ascer- 
tain what is unlawful possession of cannabis, it is neces- 
sary to consider the various exemptions contained in the 
Narcotic Drugs Act. Instead of being an independent 
act complete in itself, L.B. 2 relates itself to other ex- 
isting statutes dealing with the same subject matter. As 
stated in State ex rel. Beal v. Bauman, 126 Neb. 566, 
254 N. W. 256: “In truth, the new enactment accom- 
plished nothing of independent nature and its effect is 
wholly confined to ‘changes’ of what theretofore ex- 
isted, with the evident intent of its authors that by the 
mingling of the new changes with old provisions a con- 
nected piece of legislation covering the same and orig- 
inal subject would result.” 

The State further contends that L.B. 2 worked a 

-repeal by implication, as distinguished from an amend- 
ment, and that repeals by implication are not subject to 
the constitutional requirement. We think that a proper 
interpretation to the effect of L.B. 2 upon section 28- 
470, R. R. S. 1943, is that section 28-470 was amended 
but not repealed by L.B. 2. Section 28-470, R. R. S. 
1943, was amended during the 1969 session by L.B. 1385 
(Laws 1969, c. 218, p. 839) which became effective more 
than 3 months after L.B. 2. Section 28-470, as amended 
by L.B. 1385, provides in part: “Except as provided in 
sections 28-472.03 and 28-472.04, * * *.” § 28-470, R. S. 
Supp., 1969. The exception inserted in section 28-470 
was a legislative recognition of the amendment of section 
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28-470 by L.B. 2. but.not a repeal of the section. 

As stated in Chicago, B. & Q. R.R. Co. v. County ‘of 
Box Butte, 166 Neb. 603, 90 N. W. 2d 72: “The wisdom. 
of the constitutional provision is not a matter for this 
court to determine. The constitutional limitation placed 
upon the Legislature in amending existing statutes. must 
be followed, and where, as here, its terms are not com-: 
plied with, the act is void and of no force or effect.” 

The finding of the trial court that L.B. 2, including 
section 28-472.03, R. S. Supp., 1969, was invalid was cor- 
rect. The remaining question is whether the informa- 
tion should have been quashed and the defendant dis- 
charged. Ordinarily, the invalidity of an amendatory 
act leaves the original statute in force. See State ex 
rel, Baldwin v. Strain, 152 Neb. 763, 42 N. W. 2d 796. 

Section 28-470 as amended by L.B. 1385 (28-470, R. 
S. Supp., 1969) on its face appears to be inapplicable to = 
any case in which section 28-472.03, R. S. Supp., 1969, is 
applicable. However, since section 28-472.03, R. S. Supp., 
i969, was invalid for any purpose and was as inoperative 
as though it had never been passed, the reference to 
section 28-472.03, R. S. Supp., 1969, at the beginning of 
section 28-470, R. S. Supp., 1969, was surplusage. The 
result is that the defendant was subject to prosecution 
under section 28-470, R. S. Supp., 1969, which was in 
effect on August 20, 1969, the date alleged in the infor- 
mation. The information should not have been quashed 
and the defendant should not have been discharged. 

EXCEPTIONS SUSTAINED. 


STATE oF NEBRASKA, APPELLEE, V. ERIC RICHARD SMITH, 
APPELLANT. 
187 N. W. 2d 753 
Filed June 18, 1971. No. 37806. 


1. Witnesses: Evidence: Trial. Testimony by an expert witness 
as to the weight of an exhibit weighed on a laboratory scale was 
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admissible without prior evidence as to the accuracy of the scale. 

2. Prosecuting Attorneys: Criminal Law: Trial. It is the duty of 
a prosecuting attorney to conduct the trial in such a manner as 
will be fair and impartial to the rights of the accused, no mat- 
ter how guilty he may be. 

3. Appeal and Error: Criminal Law: Records: Drugs and Nar- 
cotics. A conviction under section 28-472.03, R. S. Supp., 1969, 
will be affirmed where the record is sufficient to sustain a con- 
viction under section 28-470, R. S. Supp., 1969. 


Appeal from the district court for Douglas County: 
DONALD BropKEy, Judge. Affirmed. 


Frank B. Morrison and Stanley A. Krieger, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLaucu, SMITH, 
McCown, NEwtTon, and CLinton, JJ. 


BosLaucyH, J. 

The defendant appeals from a conviction for unlaw- 
ful possession of one-half pound or more of cannabis. The 
assignments of error relate to the admissibility of evi- 
dence and misconduct of the prosecuting attorney. 

There was evidence from which the jury could find 
that the defendant was observed carrying a sack con- 
taining approximately 7 pounds of cannabis from the 
house at 6611 Franklin Street in Omaha, Nebraska, to 
the rear of the house at 6607 Franklin Street. About 30 
minutes later the defendant was observed removing a 
part of the contents from the sack which he carried back 
into the house at 6611 Franklin Street. The defendant 
testified that the sack had been left in front of the house 
by a third party and that he had taken it to the rear of 
the house to place it in a trash container to get rid of 
it. The defendant denied that he had returned to the 
sack after placing it in the rear of the house at 6607 
Franklin Street. The evidence, although in conflict, was 
clearly sufficient to sustain the finding of guilty. 


154 NEBRASKA REPORTS [Vou. 187 
State v.. Smith 


- William J. Ihm, a chemist employed by the State, was 
allowed to testify over objection that he had weighed 
the contents of the sack on a scale in the laboratory and 
that it weighed 7 pounds 4 ounces. The defendant con- 
tends that the foundation for this testimony was inade- 
quate because it was not shown that the scale had been 
tested and found to be accurate. The contention is 
without merit. 

The defendant obtained leave to cross-examine as to 
foundation and inquired only as to when the scale had 
last been licensed. There is no reference to any licensing 
requirement applicable to laboratory scales, and the de- 
fendant made no inquiry as to whether the scale had been 
tested for accuracy. Another witness had testified pre- 
viously that he estimated the weight of the sack at 
around 7 or 8 pounds. The offense was proved if the 
weight was one-half pound or more. The ruling was 
within the discretion of the trial court. 

The other assignment of error relates to conduct of 
the county attorney in the trial of the case. The de- 
fendant contends that he was prevented from having a 
fair trial because of the offer of irrelevant evidence and 
unfair argument to the jury. The items of evidence 
complained of consisted of questions about the market 
value of marihuana; a reference to hashish; whether the 
defendant was the father of a child born out of wedlock 
who was present in the house at 6611 Franklin Street; 
and whether the house at 6611 Franklin Street had been 
under police surveillance. The argument complained of 
consisted of a statement that the police had not searched 
the house at 6611 Franklin Street because they were 
prevented by law from doing so. 

Objections by the defendant were sustained to all of 
the questions except the one relating to hashish and 
the cross-examination of the defendant as to the market 
value of marihuana. The answer to the hashish ques- 
tion was conditionally received but there was no subse- 
quent motion to strike. The defendant answered that he 
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did not know the market value of marihuana, that there 
were many prices. 

The defendant’s objection to the argument explain- 
ing the failure to search was sustained and the jury 
was instructed to disregard the comments. As we view 
the record it does not show that the defendant did not 
have a fair trial. 

It is the duty of a prosecuting attorney to conduct 
the trial in such a manner as will be fair and impartial 
to the rights of the accused, no matter how guilty he 
may be. Rules of evidence and conduct are prescribed 
to insure that the rights of the accused are maintained. 

The evidence and the argument complained of in this 

case had little or no relevance to the issues, but we are 
satisfied that the defendant received a fair trial. Each 
case must be determined on its own facts. Where the 
defendant has been prejudiced, the conviction will be 
set aside. 
- The prosecution in this case was under section 28- 
472.03, R. S. Supp., 1969, which has been declared un- 
constitutional. State v. Greenburg, ante p. 149, 187 
N. W. 2d 751. The defendant was subject to prosecu- 
tion under section 28-470, R. S. Supp., 1969, for unlawful 
possession of any amount of cannabis. By proceeding 
under section 28-472.03, R. S. Supp., 1969, the State as- 
sumed a greater burden than that imposed by section 
28-470, R. S. Supp., 1969. 

The trial court advised the jury that cannabis was a 
narcotic drug and that possession of a narcotic drug 
was unlawful unless otherwise authorized in the act. 
The information and the evidence are sufficient to sus- 
tain a conviction under section 28-470, R. S. Supp., 1969. 
Thus, the record is sufficient to sustain the conviction 
under section 28-470, R. S. Supp., 1969. 

- The judgment of the district court is affirmed. 
AFFIRMED. 
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IN RE APPLICATION OF AUBREY ALLEN ET AL. 
AUBREY ALLEN ET AL., APPELLANTS, V. OMAHA TRANSIT Co., 
INc., APPELLEE. 

187 N. W. 2d 760 


Filed June 18, 1971. No. 37991. 


1. Public Service Commissions: Carriers: Powers. Under Article 
X, section 7, of the Constitution of Nebraska, and section 75-126, 
R. S. Supp., 1969, exclusive power and jurisdiction to inquire into 
allegations or complaints, concerning unjust discrimination in 
the charging of fares by common carriers, is vested in the Ne- 
braska State Railway Commission. 

Section 75-126, R. S. Supp., 1969, dele- 
gates to the Nebraska State Railway Commission quasi-judicial 
power to determine the issue of unjust discrimination in the 
charging of fares by common carriers under the stand- 
ards therein set out, and vests the Nebraska State Railway 
Commission with quasi-judicial power to examine the facts and 
to determine questions of law. 

3. Public Service Commissions: Powers. Generally, the Nebraska 
State Railway Commission, in the different aspects of its con- 
stitutional functions, exercises legislative, administrative, and 
judicial powers. 

4. Public Service Commissions: Trial. Section 75-110.01, R. S. 
Supp., 1969, requires the Nebraska State Railway Commission 
to hold a hearing on an application or petition unless it is not 
opposed and its disposition is made by the use of affidavits. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


James E. McShane and Howard Kaiman, for ap- 
pellants. 


Robert A. Skochdopole and William T. Oakes of Ken- 
nedy, Holland, DeLacy & Svoboda, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


WuirtE, C. J. 

The issue in this case is whether the Nebraska State 
Railway Commission, hereinafter referred to as the 
Railway Commisison, may summarily deny an applica- 
tion for a reduction of rates without holding a hearing 
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specifically requested by the applicants senior citizens of 
Omaha, Nebraska. The Railway Commission denied the 
application and denied the applicants an opportunity to 
be heard before the Railway Commission. We reverse 
the Railway Commission’s order for failure to hold a 
hearing. 

The applicants are senior citizens in the City of Omaha, 
Nebraska, and filed this application before the Railway 
Commission requesting a special rate for senior citizens 
over the age of 62 years during specified hours during 
the week. The proposed fare to be charged was 20 cents 
per ride with no charge for transfers. It was requested 
that the rate be instituted for 1 year. 

At the outset it should be clearly pointed out that the 
issue here is not the determination of the merits of such 
a request or whether such a classification of “senior 
citizens” over the age of 62 years is a proper one that 
rnay or may not be made by the Railway Commission. 
The specific issue before this court is whether the Rail- 
way Commission should have given the applicants an 
opportunity to be heard. A notice of public hearing on 
the application was given. Prior to the time of the 
holding of the hearing according to the notice, and after 
receiving an opinion from the Attorney General of 
Nebraska that the Railway Commission was without au- 
thority to fix such a classification and to require re- 
duced fares for any special class of passengers, the Rail- 
way Commission entered an order on December 7, 1970, 
dismissing the applicants’ application for lack of juris- 
diction and subsequently overruled applicants’ motion 
for a hearing according to the terms of the public notice. 

At common law, common carriers were required to 
carry passengers or freight without “unjust” discrimina- 
tion. Jurisdiction in the Railway Commission to in- 
quire into allegations or complaints about unjust dis- 
crimination in the charging of fares by common carriers 
is founded in the Constitution of Nebraska, Article X, 
section 7, which states: “The Legislature shall pass 
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laws to correct abuses and prevent unjust discrimina- 
tion and extortion in all charges of express, telegraph 
_ and railroad companies in this state and enforce such 
laws by adequate penalties to the extent, if necessary 
for that purpose, of forfeiture, of their property and 
franchises.” . (Emphasis supplied.) In accordance with 
this section, the Legislature delegated this general con- 
stitutional power to inquire into discriminatory rates to 
the Railway Commission. Section 75-126, R. S. Supp., 
1969, provides: “(1) Except as otherwise provided in 
this section, no common carrier shall: 

“(a) Charge, demand, collect, or receive from any 
person a greater or less compensation for any services 
rendered than it charges, demands, collects, or receives 
from any other person for doing a like or contemporan- 
eous service; 

“(b) Make or give any undue or unreasonable pref- 
erence or advantage to any particular person; * * * 

“(2) Nothing contained in this section shall prohibit 
any common carrier from, and no common carrier shall 
be subject to any fine, penalty or forfeiture, for per- 
forming services free or at reduced rates to: 

“(a) The United States, the State of Nebraska, or 
any governmental subdivision thereof; 

“(b) Any person transporting property to and from 
fairs and expositions for exhibition thereat; 

“(c) The employees, both present and retired, of 
such common carrier; 

“(d) Any person wherein the object is to provide 
relief in case of any calamitous visitation; 

“(e) Any person transporting property for charita- 
ble purposes; or 

-“(f) Ministers and others giving their entire time 
to religious or charitable work.” 

. It is clear that exclusive power and jurisdiction to 
fix the rates of common carriers and. to determine all 
matters with relation to unjust discrimination as to fares 
and rates is vested in the. Railway’ Commission. It is 
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further clear that the Legislature has delegated this 
power by setting up rather precise guidelines, standards, 
and principles to guide the Railway Commission in its 
deliberations. The Railway Commission had jurisdiction 
of the subject matter of the application filed by the appli- 
cants, and it appears that in entering the order of dis- 
missal it was exercising its quasi-judicial power to make 
determinations of fact and law, and enter a judgment 
disposing of the merits of the application. This observa- 
tion is necessary in this case because in Furstenberg v. 
Omaha & C. B. St. Ry. Co., 132 Neb. 562, 272 N. W. 
756, we held that the Railway Commission generally ex- 
ercises legislative, administrative, and judicial powers. 
It is clear from the nature of the application and the 
authority sought to be invoked, the power the Railway 
Commission was exercising here was quasi-judicial or 
judicial in nature. 

From what we have said, it appears clear, therefore, 
that the Railway Commission did, without holding a hear- 
ing, exercise its judicial power to determine the facts and 
the law and enter a judgment of dismissal. 

The precise and only issue presented in this case is 
whether applicants were entitled to a hearing of some 
nature before the Railway Commission. We have no 
doubt, in proper context, that legislative or administra- 
tive power may be exercised without the holding of a 
hearing and an opportunity to be heard. But here the 
Legislature has properly delegated judicial power to 
the Railway Commission. It has required the Railway 
Commission to inquire into and to determine the facts 
and make lawful disposition of applications of citizens 
and carriers alike. The application here invoked the 
Railway Commission’s power to determine the facts, to 
apply the law, and to enter a judgment thereon. The 
rules and regulations of the Railway Commission itself 
set up an orderly procedure by which such applications 
could be made and the matter brought to the attention 
of the Railway Commission. with full opportunity -to be 
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heard either on questions of law or questions of fact, if 
such there may be. It appears clear that once the judicial 
or quasi-judicial powers of the Railway Commission are 
properly invoked, according to the authorized rules and 
regulations which the Railway Commission itself has 
promulgated, its judicial power may not be exercised 
summarily and without hearing the adversary parties to 
such applications. 

We observe that the Attorney General’s opinion, which 
was apparently the basis upon which the Railway Com- 
mission acted, does not say that the Railway Commis- 
sion is without jurisdiction of the subject matter of the 
act, or that it is barred from holding a hearing on the 
subject matter of reduced fares for special classes of pas- 
sengers. It states, in substance, that if the fact allega- 
tions are such as in the application, the Railway Com- 
mission could not properly reach a final result which 
would require such reduced fares, because of the spe- 
cific prohibitions of the applicable statute. But it seems 
to be clear that the applicants are entitled to a hearing of 
some nature upon the very issue of whether the facts as 
stated in the application could warrant relief. We also 
observe that the summary denial of this application pre- 
vents the consideration by the Railway Commission of 
any possible amendments or qualifications which could 
bring it within the terms of the statute, and effectively 
prevents the uncovering of any related or collateral facts 
that are not recited in the application or considered by 
the Attorney General in his opinion. The Railway Com- 
mission, pursuant to its rules and regulations, did issue 
a notice and did schedule a hearing in this matter. The 
applicable statute, section 75-110.01, R. S. Supp., 1969, 
provides in part: “After notice of an application or 
petition has been given as provided by the rules for 
notice, the commission may process the application or 
petition without a hearing by use of affidavits if the 
application or petition is not opposed.” We observe 
that the disposition of this application was done without 


Vou. 187] JANUARY TERM, 1971 161 


Allen vy. Omaha Transit Co., Inc. 


the use of affidavits and that the application was opposed. 
The statement in the applicable statute itself demands 
from the Railway Commission that a hearing be granted 
under these circumstances. The statute, section 175- 
110.01, R. S. Supp., 1969, provides that the Railway 
Commission shall not deny an application or petition of 
a common carrier until after it has either given the 
applicant a hearing thereon, or received the applicant’s 
affidavits and made them a part of the record. We there- 
fore hold that the Railway Commission should have held 
the hearing, already scheduled under its rules and regu- 
lations and the notice issued, to enable the parties to 
appear and present whatever questions of law or issues 
of fact which the Railway Commission might have de- 
termined, at the time of the hearing, were necessary and 
proper to a final determination of the issues presented. 

We observe that the Railway Commission’s order sum- 
marily denying the hearing effectively prevented a pre- 
sentation to it of further and additional facts than those 
alleged in the application and any request for an appro- 
priate amendment to embrace in the application any 
further facts that the applicants might seek to develop. 

We point out that our holding and decision herein is 
narrow in scope. We do not determine or hold that 
there is any merit to the applicants’ present application 
of any nature whatsoever. It would appear from the 
face of the application that it is totally without merit 
and under the applicable statute applying to the subject 
matter, that is, common carrier’s rates, the Railway 
Commission is without power to grant reduced rates on 
the basis of the facts presented. But we do say that the - 
Railway Commission should have held a hearing that it 
did, in fact, schedule under its own rules and regulations. 

The Railway Commission’s order denying a hearing 
is reversed. 

REVERSED. 
SPFNCER, J., dissenting. 
The majority opinion herein requires the Nebraska 
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State Railway Commission to engage in an exercise in 
futility. At this point in this controversy I can see no 
escape from the mandatory application of subsection (1) 
of section 75-126, R. S. Supp., 1969, forbidding discrim- 
ination between persons, nor any escape from the con- 
clusion that the application does not contain facts bring- 
ing it within the exclusions in subsection (2) of section 
75-126, R. S. Supp., 1969. 

McCown, J., concurring in result. 

Both the majority opinion and the dissent assume, 
either impliedly or implicitly, that the Nebraska State 
Railway Commission has no power or authority to order 
the defendant to establish a special rate classification, for 
off-peak periods for persons over 62 years of age. The 
foundation for that legal conclusion rests on the assump- 
tion that any classification of persons for reduced rates, 
except for those persons described in subsection (2) 
of section 75-126, R. S. Supp., 1969, is illegal and dis- 
criminatory. That conclusion I do not accept. 

Two very obvious classifications of persons who are 
not mentioned at all in section 75-126, R. S. Supp., 1969, 
are children and students. In the case of children, the 
“discrimination” is based solely on age. In the case of 
students, the “discrimination” is based on occupation. 
There is no dispute on the part of anyone that the Rail- 

Commission has authority over such rates once 
established, but the argument is that the authority ex- 
ists only when the carrier voluntarily established the 
classification. This distinction in interpreting a statute 
prohibiting discrimination simply doesn’t fit. Particu- 
larly is this so where the Railway Commission must 
specifically approve any rates established by any car- 
rier for the carriage of any classifications of persons or 
property. It seems clear that a classification limited to 
persons over 62 years of age, and to off-peak periods in 
time, is not on its face obviously and conclusively un- 
reasonable and unjustified. 

‘The preferences or advantages aimed at by section 75- 
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126, R. S. Supp., 1969, are only undue or unreasonable 
ones. A classification of persons which is justified or 
reasonable ought not to be deemed illegal simply be- 
cause a carrier has not voluntarily established it. 

It is true that the Railway Commission has no au- 
thority to order any rate which is not compensatory. 
That fact remains for evidence, but it should not be 
predetermined nor should it affect the jurisdiction or the 
power and authority of the Railway Commission over 
the establishment of rates and classifications for the 
carriage of passengers. 


STATE OF NEBRASKA, APPELLEE, V. JACK HOLOUBEK, 
APPELLANT, 
188 N. W. 2d 439 


Filed June 25, 1971. No. 37708. 


1. Criminal Law: Witnesses: Burglary. In a prosecution for burg- 
lary, a witness who was only a receiver of the stolen property 
or an accessory after the fact was not an accomplice of de- 
fendant. 

-2. Criminal Law: Sentences: Statutes. A sentence imposed with- 
in statutory limits will not be disturbed for excessiveness in 
the absence of an abuse of discretion. 


. Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Affirmed. 


Robert C. Vondrasek, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


_ Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, .NEwTon,- and CLINTON, JJ. : 


’ SirtH, J. 

A jury found defendant J ack Holoubek guilty of the 
offense of burglary.: The court sentenced him to im- 
prisonment for 5.to 8 years. -On .appeal:hé attacks the 
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sufficiency of the evidence on the ground that an accom- 
plice willfully swore falsely to material matters without 
corroboration. 

The Hinky Dinky Store at 8411 Center Street in Omaha 
was burglarized October 13 or 14, 1969. Stolen mer- 
chandise consisted partly of meat in 2 pound cans and 
cigarettes. Delivery of the items to that store could 
be established by distinctive markings on them. 

The alleged accomplice was Archie McShannon, owner 
of a tavern with an expired food permit. He informed 
on Holoubek and Louis Silvey on October 27, 1969. The 
substance of McShannon’s testimony is as follows: He 
purchased cigarettes and 30 cans of meat for $60, $20 
_ down, from Holoubek and Silvey at 2:30 a.m., October 14, 

They told him about breaking and entering a chain store, 
the method of entry, and difficulty with mud. Those 
facts, except the connection: of Holoubek or Silvey, 
were corroborated. 

Contradictions and evasiveness run through the record 
of the testimony of McShannon. He delivered 16 cans 
of meat and 4 packages of Kent cigarettes, with the dis- 
tinctive markings of the store at 8411 Center Street, to 
police officers. His explanations of the whereabouts or 
disposition of the other items were evasive. His rea- 
sons for informing were contradictory. His testimony to 
incriminating statements by Silvey in Holoubek’s pres- 
ence appeared evasive and in part perhaps contradictory. 
He no doubt could have learned enough details from 
others to inform falsely against Holoubek and Silvey. 

The evidence was clear that McShannon committed 
no offense worse than an accessory after the fact or a 
receiver of stolen property. In a prosecution for bur- 
glary, a witness who was a receiver of stolen property 
or an accessory after the fact was not an accomplice of 
defendant. Cf. §§ 28-201, 28-202, 28-508, and 28-513, R. 
R. S. 1943; State v. Breaker, 178 Neb. 887, 136 N. W. 2d 
161 (1965); Neiden v. State, 120 Neb. 619, 234 N. W. 
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563 (1931). See 1 Underhill’s Criminal Evidence, note 
8, § 175, at p. 330 (5th Ed., 1956). 

The evidence was sufficient to support the verdict 
against Holoubek under the general rules of State v. 
Leary, 185 Neb. 76, 173 N. W. 2d 520 (1970). 

Holoubek also asserts that his 5 to 8 year sentence was 
excessive. The record incorporated no presentence re- 
port, but the sentencing hearing in May 1970 imparted 
two prior felony convictions of Holoubek, then age 37. 
A sentence imposed within statutory limits will not be 
disturbed for excessiveness in the absence of an abuse 
of discretion. State v. Trout, 186 Neb. 477, 183 N. W. 
2d 923 (1971). No abuse of discretion appears here. 

The judgment is affirmed. 
- AFFIRMED. 


ERNEST ELLIOTT ET AL., APPELLANTS, V. CITY OF PLATTS- 
MOUTH, NEBRASKA, A MUNICIPAL CORPORATION, ET AL., 
APPELLEES. 

188 N. W. 2d 684 
Filed June 25, 1971. No. 37778. 


Airports: Municipal Corporations: Words and Phrases. The word 
“airport” in the clause “any city * * * owning or operating an 
airport” in the Cities Airport Authorities Act, section 3-502, 
R. R. S. 1948, means an airport qualified and licensed for 
publie use. 


Appeal from the district court for Cass County: WaAL- 
TER H. SmITH, Judge. Reversed and remanded. 


Ronald D. Svoboda and Burbridge & Burbridge, for 
appellants. 

Herbert J. Elworth, Paul E. Fauquet, Francis Casey, 
and Harold R. Lebens, for appellees. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CLInton, JJ. 
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McCowy, J. 

This was an action by the individual plaintiffs to en- 
join the further operation of an airport authority of 
the City of Plattsmouth, and to declare the airport au- 
thority invalid and nonexistent. After trial, the district 
court dismissed the plaintiffs’ petition and this appeal 
followed. 

The Cities Airport Authorities Act formed the basis 
for the creation of the authority here. “Any city now 
or hereafter owning or operating an airport is hereby 
authorized to create an airport authority * * *.” § 3-502, 
R.R. S. 1948. 

The land initially leased by the city in February 1969, 
had never been used as an airport of any kind. The 
city did not own or operate any other “airport.” The 

“airport authority” was authorized under resolution dated 
March 24, 1969. Application for an airport license was 
not filed by the authority until November 1969, and 
no license was ever issued until March 27, 1970, when a 
limited municipal license was issued. 

This case is controlled by Bruns v. City of Seward, 
ante p. 658, 185 N. W. 2d 853. The word airport in the 
clause “any city * * * owning or operating an airport” 
in section 3-502, R. R. S. 1943, means an airport qualified 
and licensed for public use. The action of the City of 
Plattsmouth purporting to create an airport authority 
was invalid and void. 

We do not reach the issues involving appropriations 
and expenditure of funds. 

The judgment is reversed and the cause remanded 
with directions to enter judgment declaring the airport 
authority invalid. , 

REVERSED AND REMANDED. 
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STATE OF NEBRASKA, APPELLEE, v. CLARENCE ECKSTEIN, 
APPELLANT. 
188 N. W. 2d 440 


Filed June 25, 1971. No. 37854. 


Criminal Law: Indictments and Informations: Statutes. An in- 
formation alleging conduct prohibited generally by one statu- 
tory section and specifically by another section charges an 
offense under the specific section. 


Appeal from the district court for Adams County: 
Epmunp Nuss, Judge. Affirmed. 


W. G. Cambridge, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


SmiruH, J. 

An information charging defendant Clarence Eckstein 
with larceny by bailee of an automobile did not allege 
the value of the automobile. Upon a plea of guilty 
Eckstein was sentenced to imprisonment from 3 to 5 
years. He appeals. He asserts that the information 
omitted an essential allegation—specific value of the 
automobile. 

The information charged a violation of section 28-540, 
R. R. S. 1943. The section concludes that an offender 
is deemed guilty of larceny in the same manner as if 
the original taking were felonious. Upon conviction he 
is to be punished accordingly. 

Stealing of an automobile is a separate offense without 
regard to the amount of its value. It is punishable by 
imprisonment from 1 to 10 years. See § 28-522, R. R. S. 
1943. Grand larceny is punishable by imprisonment 
from 1 to7 years. See § 28-506, R. R. S. 1943. The court 
informed Eckstein the maximum penalty ‘was IMprisone 
ment for 7 years. 

An information alleging” conduit prohibited: generally 
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by one statutory section and specifically by another sec- 
tion charges an offense under the specific section. See, 
Buthman v. State, 131 Neb. 385, 268 N. W. 99 (1936); 
Graham v. State, 123 Neb. 63, 241 N. W. 786 (1932); 
Hogoboom v. State, 120 Neb. 525, 234 N. W. 422, 79 A. L. 
R. 1171 (1931) (dictum); Halbert v. State, 116 Neb. 1, 
215 N. W. 459 (1927); Gragg v. State, 112 Neb. 732, 201 
WN. W. 338 (1924); Mares v. State, 112 Neb. 619, 200 N. 
W. 448 (1924) (receipt of stolen automobile) ; Griffith v. 
State, 94 Neb. 55, 142 N. W. 790 (1913); Wallace v. State, 
91 Neb. 158, 185 N. W. 549 (1912); cf. Kruger v. Brain- 
ard, 183 Neb. 455, 161 N. W. 2d 520 (1968); A. L. I. Pro- 
posed Official Draft, Model Penal Code, § 1.07(d) (1962). 

In Lee v. State, 103 Neb. 87, 170 N. W. 359 (1919), the 
information charged Lee with larceny of an automobile 
worth $200, a sum large enough for grand larceny. The 
court, 3 judges dissenting, reversed his conviction for 
failure of the jury to find the value of the automobile. 
On the issue before us Lee illustrates asymmetry in the 
law. Although it harmonizes with some cases decided 
prior to 1912, Lee today is a wild recessive. 

Specific value of the automobile was not an essential 
allegation against Eckstein. In so concluding, we are 
not construing the criminal code retroactively. See 
Bouie v. Columbia, 378 U. S. 347, 84 S. Ct. 1697, 12 L. 
Ed. 2d 894 (1964). 

The other assignments of error, one of which is in- 
validity of Eckstein’s plea, are not well taken. The 
judgment is affirmed. 

AFFIRMED. 

CLINTON, J., dissenting. 

I dissent respectfully. In prosecution upon charge of 
larceny by bailee proof of value is an essential element 
of the crime in order that the court may determine pun- 
ishment for either grand or petit larceny. There is 
nothing in section 28-540, R. R. S. 1943, to indicate that 
the measure of punishment depends upon the nature of 
the property taken rather than its value. 
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KENNETH P. SHAMBURG, APPELLEE, V. KENNETH R. FOLKERS, 


APPELLANT. 
188 N. W. 2d 723 


Filed July 2, 1971. No. 37749. 


1. Witnesses: Trial: Evidence. The general rule as to an opinion 
of a lay witness is that the witness may testify only to facts 
perceived by his senses and may not give his opinion or con- 
clusion. 


A lay witness may testify to a rele- 
vant opinion based upon facts perceived by him if the opinion 
is of a kind normally formed by a person constantly and cor- 
rectly and the witness cannot accurately, adequately, or with 
reasonable facility describe the fundamental facts upon which 
the opinion is based. In substance such process is under these 
circumstances description. 


It is unnecessary to repeat the same 
objection to further testimony of the same nature by the same 
witness in order to save error, however, the failure to object 
to identical or substantially the same incompetent testimony by 
another witness waives the erroneous ruling in admission of 
testimony of the first witness. 

Appeal from the district court for Lancaster County: 

HERBERT A. Ronin, Judge. Affirmed. 


Healey, Healey, Brown & Burchard, for appellant. 
Marti, O’Gara, Dalton & Bruckner, for appellee. 


Heard before Wuite, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


CLINTON, J. 

This action grows out of a head-on motor vehicle col- 
lision which occurred during daylight hours near the 
crest of a hill on a graveled county road known as the 
Malcolm-Garland road, which runs in an east-west di- 
rection. The plaintiff Kenneth P. Shamburg was driving 
a 1965 Chevrolet 84-ton pickup east. The defendant 
Kenneth R. Folkers was driving a 1967 Mercury west. 
There were no witnesses to the collision save the par- 
ties. Folkers cross-petitioned for his damages. The 
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jury found for Shamburg on his petition and against 
Folkers on his cross-petition. Judgment was rendered 
on the verdict. Folkers appeals. 

Two questions are presented on this appeal. Folkers 
contends that the undisputed physical facts show that the 
Shamburg pickup was across the centerline of the main 
traveled portion of the road at the time of the collision 
and therefore Shamburg’s right of action is barred by 
contributory negligence proximately causing the colli- 
sion, and that the court erred in permitting over ob 
jection a lay witness, Schmieding, to testify to his con- 
clusion that the Folkers vehicle was on the wrong side 
of the highway. Later in the trial the same question in 
almost identical language was asked and without objec- 
tion the second witness gave the same answer. 

We affirm the verdict and the judgment. 

The evidence on the accident facts was produced by 
the testimony of the two parties, the investigating high- 
way patrolman, two after the collision witnesses, photo- 
graphs taken by the patrolman, and a diagram and meas- 
urements made by the investigating officer. The oral 
testimony of each of the parties was such that the jury 
could have, apart from the physical evidence, found 
that one or the other was, at the moment of impact and 
immediately prior thereto, on his own proper side of the 
road. 

The investigating officer made measurements of the 
width of the road and determined that it was 28 feet 
wide, measured from points along the edge. He stated 
that all of the 28 feet except about a tire’s width on each 
side was fit for travel. The two vehicles were impaled 
upon each other and remained tightly jammed together 
after the accident. The pickup faced to the north of 
east and the Mercury to the south of west. There was 
no marked centerline on the road. 

The patrolman made the following measurements. (A) 
With reference to the Folkers’ Mercury: (1) From the 
north edge of the road to the right front tire, 10 feet 11 


VoL. 187] JANUARY TERM, 1971 171 
Shamburg v. Folkers 


inches. (2) From the north edge to the right rear tire, 
9 feet 5 inches. (3) From the south edge to the left rear 
tire, 13 feet 2 inches. (4) From the south edge to the 
left front tire, 12 feet 3 inches. (B) With reference to 
the Shamburg vehicle: (1) From the south edge to the 
right front tire, 10 feet. (2) From the south edge to 
the right rear tire, 7 feet 8 inches. (3) From the north 
edge to the left rear tire, 15 feet. (4) From the north 
edge to the hubcap of the left front wheel, 14 feet. This 
hubcap was detached but lying against the wheel. 

It was raining at the time of and just after the acci- 
dent. There was no evidence of tire or skidmarks of 
either vehicle. There is a dispute in the testimony as 
to whether the full 28 feet of the road width was fit for 
travel. 

Folkers’ contention that the undisputed physical facts 
show that the Shamburg vehicle was over the center- 
line of the main traveled portion of the highway at the 
time of impact is founded primarily upon the measure- 
ments made by the highway patrolman. Essentially the 
argument is that these measurements amount to undis- 
puted physical facts and show (if Folkers’ evidence of 
an untravelable portion of the north side is disbelieved), 
that Folkers’ vehicle was over the centerline. These 
same facts, therefore, because of the overlap in the col- 
lision of the vehicles show that the Shamburg vehicle 
was also over the centerline. Folkers points out the 
patrolman’s statement was that about a tire’s width on 
each side of the highway within the 28-foot measure- 
ment was not travelable because of the softness of the 
edges. Folgers argues therefore that the measurement 
of 14 feet to the left front wheel of the Shamburg vehicle 
in itself places the vehicle over the center of the high- 
way. He argues further that the Shamburg vehicle 
was even more over the centerline at the time of impact 
because the photographs show that the left front of the 
Shamburg vehicle is displaced inward. He further 
argues that this alleged fact is verified because the 14- 
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foot measurement plus the 10-foot measurement and the 
width of the Shamburg vehicle is greater than the width 
of the highway and the difference is the inward dis- 
placement of the Shamburg vehicle by the impact. 

We hold that the physical facts do not indisputably 
establish the position of the vehicles at the time of the 
impact. The measurements, if accepted as absolutely 
accurate, establish only the location of the vehicles after 
the impact. There was no undisputed centerline of the 
main traveled portion of the highway. There were no 
tire marks showing the paths of either vehicle immedi- 
ately prior to the impact. The amount and direction of 
movement after impact cannot be ascertained. The meas- 
urements themselves are not undisputed physical facts. 
The testimony of a witness for each party challenged 
respectively the 7-foot 8-inch measurement with refer- 
ence to the Shamburg vehicle and the 9-foot 5-inch 
measurement with reference to the Folkers vehicle. 
Neither do the 10-foot and 14-foot measurements to the 
front tires of the Shamburg vehicle support indisputably 
Folkers’ contention that the Shamburg vehicle was dis- 
placed inwardly at the left front or if it was how much. 
Neither vehicle was aligned parallel to the direction of 
the highway. They were at an angle thereon. The two 
points of measurement were not made on the same line. 
The difference between the sum of the two measure- 
ments and the measured highway width therefore do not 
give an accurate measurement of the width of the 
vehicle. 

Folkers cites several cases decided by this court for 
the “principle” that where the undisputed physical facts 
show a vehicle was across the centerline of the road at 
the time of impact that recovery by the driver of the 
vehicle is barred by reason of contributory negligence 
proximately contributing to the collision. 

An examination of these cases indicates, for reasons 
already given, that none of them are applicable here. 
The measurements and the damage to the vehicles here 
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do not indisputably demonstrate that the plaintiffs 
vehicle was north of the centerline of the main traveled 
portion of the highway at and immediately prior to the 
impact. It may be observed in passing that the “prin- 
ciple” cited by the defendant is not a principle of law at 
all, but simply a fact finding by the court in cases in 
which it felt the verdict was clearly contrary to the 
evidence and that the verdict should have been directed. 

The second assignment of error relates to the failure 
of the trial court to sustain an objection to a question 
propounded by the plaintiff in redirect examination of 
a witness, Schmieding, who arrived at the scene of the 
accident shortly after it occurred. In order to under- 
stand the contentions and the ruling in this connection, 
it is necessary to summarize what occurred immediately 
before and after the testimony to which objection was 
made. The cross-examination of this witness covered, 
among other things, certain photographs of the road 
which had been taken a few days after the accident. The 
witness testified that they showed the road’s general 
appearance and condition in the area of the accident. 
He also on cross-examination testified that the Sham- 
burg pickup was so close to the south edge of the road 
that in passing around it he took hold of the pickup to 
keep from slipping into the ditch. He further testified 
that he disagreed with the patrolman’s measurement 
that the back end of the pickup was 7 feet 8 inches from 
the edge of the road. Then on redirect the following 
occurred: “Q. You didn’t measure the distances there 
yourself, did you, Mr. Schmieding? A. No; I didn’t have 
no rule with me. Q. Your testimony here is based on 
what you observed; is that correct? A. That’s right. Q. 
And from your observations, from what you saw when 
you first arrived on the scene, can you tell us which 
vehicle appeared to be on the wrong side the road? MR. 
HEALEY: Objected to, calling for a conclusion of the 
witness. COURT: Overruled. You may answer. Q. 
Did you understand the question? A. Repeat it once 
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more, please. MR. BRUCKNER: I will have the court 
reporter read it back. (Question read back.) A. Well, 
I would say the Mercury was on the wrong side the road 
because—You want me to go on, or not?” (Emphasis 
supplied. ) 

On recross immediately following the above exam- 
ination the witness was questioned concerning photo- 
graphs of the vehicles themselves at the accident scene, 
and the following occurred: “Do these pictures correctly 
show where the vehicles were when you were there at 
the scene? A. Well, they do in a way; and still when 
you look at some of them it don’t look quite like it did to 
me the day I seen them.” 

In the light of the context the question does not appear 
to have been directed to eliciting an opinion for the 
conclusion of the witness as to the position of the ve- 
hicles with reference to the centerline at the time of 
impact. However, it is readily apparent that the question 
did call for the conclusion or opinion of the witness as 
to the position of the vehicles with reference to the cen- 
terline after they were at rest. The question itself con- 
tained an assumption, viz, that only one of the vehicles 
was across the centerline of the road. The question 
did call for a conclusion by the witness, without detail- 
ing the reasons therefor, as to “which” car was on the 
wrong side of the road. The evidence would have sup- 
ported a finding for the defendant’s position that the 
plaintiff’s pickup also was across the centerline at the 
time of impact. The position of the cars after impact 
with reference to the imaginary centerline was obvi- 
ously very important to both parties in connection with 
their arguments to the jury in support of their respective 
contentions. The measurements made by the investi- 
gating officer were not conclusive of the exact position 
of the cars with reference to the imaginary centerline. 
The question obviously was a close one. Under these 
circumstances we cannot say that to permit Schmieding 
to give his opinion or conclusion, essentially without 
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foundation, that only the defendant’s car was across the 
centerline and on the “wrong” side of the road was with- 
out prejudice. The opinion of the witness called for by 
the question was closely related to the ultimate issue 
in the case, namely, whether one or both cars were 
across the centerline at impact. 

The general rule is that the lay witness is to describe 
what he has observed. Benson v. Peters, 87 Neb. 263, 
126 N. W. 1003; Riggs Optical Co. v. Riggs, 182 Neb. 26, 
29, 270 N. W. 667. It cannot be said that this is one of 
those cases where the opinion is of a kind normally 
formed by a person constantly and correctly and where 
he could not accurately and adequately with reasonable 
facility describe the fundamental facts on which the 
opinion is based. The opinion in this case was not in 
substance description. Frazier v. Anderson, 143 Neb. 
905, 11 N. W. 2d 764. The plaintiff was not entitled to 
have this witness’ speculative conclusion presented to 
the jury where measurements and photographs made 
by others were available and received in evidence. Rick- 
ertsen v. Carskadon, 169 Neb. 744, 750, 100 N. W. 2d 852: 
52 C.J Ss Evidence, § 546(17), p. 141. We are unable 
to say from the record that the opinion evidence may 
not have influenced the verdict of the jury. Its recep- 
tion would normally be considered prejudicial error. 
Singles v. Union P. R.R. Co., 174 Neb. 816, 119 N. W. 
2d 680; Grantham v. Farmers Mutual Ins. Co., 174 Neb. 
790, 119 N. W. 2d 519. However, the failure of the de- 
fendant to object to the identical question which was 
later put to another witness and answered in the same 
way constituted a waiver of the objection and he cannot 
now complain. Rakes v. State, 158 Neb. 55, 62 N. W. 
2d 273; § 25-1141, R. R. S. 1943. 

AFFIRMED. 
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F. HoyTE FREEMAN ET AL., APPELLEES, V. GEORGE P. Ross, 
APPELLANT. 
188 N. W. 2d 682 
Filed July 2, 1971. No. 37828. 


Courts: Equity: Trial: Jurisdiction. Where a court of equity ob- 
tains jurisdiction of a cause for any purpose, it may retain it 
for all and may proceed to a final determination of the case, 
adjudicate all matters in issue, and thus avoid unnecessary 
litigation. 

Appeal from the district court for Sarpy County: 

Victor H. Scumunpt, Judge. Affirmed. 


George T. Burr, for appellant. 


Keith I. Frederick of Schmid, Ford, Mooney, Frederick 
& Caporale, for appellees. 


Heard before WuirE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and CLInTon, JJ. 


McCown, J. 

This is an action in equity to determine the rights of 
the parties under a written agreement, and to resolve 
all claims and rights as to the real estate which was 
the subject of the agreement. The district court found 
for the plaintiffs and against the defendant and entered 
decree foreclosing the defendant from any right, title, 
or interest in the real estate and dismissed defendant’s 
cross-petition. We affirm the judgment of the district 
court. 

The plaintiffs, F. Hoyte and Ina Freeman, were the 
owners of approximately 100 acres of land located in 
Sarpy County, Nebraska. Sometime prior to June 1967, 
the defendant, George P. Rose, approached Mr. Free- 
man about leasing the land for use as a sod farm. On 
June 22, 1967, the parties entered into a written lease 
agreement which also provided for an option to pur- 
chase under certain conditions. 

The lease was for a period of 4 years commencing 
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March 1, 1967, and ending February 28, 1971. The lease 
provided for an annual rental of $23,450, or $335 for 
each acre of sod cut from the premises, whichever was 
greater. Rose was to make the rental payments on the 
10th day of each month for the sod cut and removed 
during the preceding month. On February 28 of each 
lease year, he was to pay any difference between the 
amount of rent paid for sod cut during the preceding 
lease year and the minimum annual rental of $23,450. 
Rose was also required to submit with each month’s 
rental payment, a list stating the name of each person 
to whom sod had been sold; the address and legal de- 
scription of land on which the sod was laid; the amount 
sold; and whether the purchaser had paid for the sod. 
As sod was cut from the premises, Rose was also re- 
quired to reseed the ground as soon as practicable so 
that all portions of the premises should be in a produc- 
tive state of sod development. At any time subsequent 
to February 28, 1971, and prior to April 1, 1971, Rose 
had the option to purchase the land at a price of $150,- 
000, provided he had not been in default of any of the 
provisions of the lease during its term. In the event he 
exercised the option to purchase, he was to receive cred- 
it on the purchase price in an amount equal to $10,500 
for each year of the lease term during which he had per- 
formed. all of the covenants of the lease. 

For the lease year ending February 28, 1968, the de- 
fendant paid $3,015. For the lease year ending Febru- 
ary 28, 1969, the defendant paid $6,622.50. For the 
lease year ending February 28. 1970, the defendant made 
no payments, but the plaintiffs collected $2,501.45 di- 
rectly from parties who had purchased sod from the 
defendant. ‘The defendant did not submit to the plain- 
tiffs any list giving the detailed information as to sod 
sales as required by the agreement. 

In the fall of 1969, the defendant recorded the writ- 
ten agreement in the real estate records of Sarpy County 
and notified the plaintiffs that he was exercising the 
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purchase option in the lease. The plaintiffs notified the 
defendant in writing that he was in default and this 
action followed. 

The defendant testified that he had done extensive 
work on the land to prepare it for use as a sod farm 
and that he had an oral agreement with the plaintiff, 
Hoyte Freeman, that any work he had done on the 
farm would be credited on the guaranteed minimum 
rental except for the $335 per acre to be paid as sod was 
cut. Defendant’s cross-petition was based on that work 
as well as damage to his sod business. Plaintiffs’ evi- 
dence was that they had prepared and: seeded the land 
as a sod farm several years before the inception of the 
lease, and that there was no agreement with the defend- 
ant except the written agreement. 

While the evidence was in conflict as to many issues, 
it was clearly more than sufficient to support the trial 
court’s decree. In an equity case where the trial court 
is the trier of facts and there is irreconcilable conflict 
on a material factual issue, this court will consider the 
fact that the trial court observed the witnesses and their 
manner of testifying and must have accepted one ver- 
sion of the facts rather than the other. See Pickard v. 
Director of Motor Vehicles, 184 Neb. 13, 165 N. W. 2d: 96. 

Defendant also complains that his cross-petition for 
damages was dismissed. Where a court of equity ob- 
tains jurisdiction of a cause for any purpose, it may 
retain it for all and may proceed to final determination 
of a case, adjudicate all matters in issue, and thus avoid 
unnecessary litigation. Dixon v. O’Connor, 180 Neb. 
427, 143 N. W. 2d 364. 

The judgment is affirmed. 

AFFIRMED. 
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HartForp ACCIDENT & INDEMNITY COMPANY, A CORPORA- 
TION, APPELLEE, Vv. OLSON Bros., INC., A CORPORATION, 
APPELLANT, IMPLEADED WITH LOZIER CORPORATION, A 
CORPORATION, APPELLEE. 

188 N. W. 2d 699 


Filed July 2, 1971. No. 37842. 


1. Insurance: Pleadings: Actions. An insurer’s duty to defend an 
action against the insured must, in the first instance, be meas- 
ured by the allegations of the petition against the insured. 

2. Insurance: Contracts. A policy of insurance should be consid- 
ered as any other contract to give effect to the intention of the 
parties at the time it was made as expressed therein. The 
language of it should be considered not in accordance with what 
insurer intended the words to mean, but what a reasonable per- 
son in the position of the insured would have understood them 
to mean. 

8. Insurance: Contracts: Property: Damages. Exclusion in a lia- 
bility policy excluding from coverage injury to or destruction of 
any goods sold by the named insured or work completed by the 
named insured out of which accident arises eliminates any cov- 
erage for injury to or destruction of the product furnished or 
work completed by the named insured. 

Under exclusion in a liability 
policy excluding from coverage injury to goods sold or work 
completed by the named insured, if defect in the product fur- 
nished or work completed by the named insured causes damage 
to other property, there is coverage for such damage to other 
property. 


Appeal from the district court for Douglas County: 
James A. BUCKLEY, Judge. Affirmed. 


Gerald P. Laughlin of Young, Baird, Holm, McEachen, 
Pedersen, Hamann & Haggart, for appellant. 


Cassem, Tierney, Adams & Henatsch, Charles F. Gotch, 
and T. J. Stouffer, for appellee Hartford Acc. & Ind. Co. 

Abrahams, Kaslow & Cassman, for appellee Lozier 
Corp. 

Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 
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CLINTON, J. 

This is an action for a declaratory judgment brought 
by Hartford Accident & Indemnity Company, the in- 
surer, against Olson Bros., Inc., the insured, and the 
Lozier Corporation, plaintiff in another action wherein 
Olson is defendant, to determine the rights of the par- 
ties under the terms of an insurance policy issued by 
Hartford to Olson. The question involved is whether 
the language of certain “exclusions” in the policy is 
such that Olson was not afforded coverage in the suit of 
Lozier against Olson. The trial court determined there 
was no coverage. Olson appealed. We affirm the judg- 
ment of the trial court. 

Olson is a roofing contractor. It furnished under con- 
tract with Lozier the materials for and constructed and 
installed in three different stages a roof deck and cover- 
ing of built-up four-ply paper, asphalt, and gravel on a 
manufacturing plant belonging to Lozier. The roof in 
all three stages was of identical materials and construc- 
tion, consisting of roof deck panels of a wood fiberboard 
known as “tectum,” metal “bulb-tees” which were small 
“I” beam-like metal strips welded at right angles to the 
structural roof members at proper distances to support 
the panel ends, and a gypsum grout which sealed to- 
gether the bulb-tees and the panels. On top of this deck 
was laid the paper, asphalt, and gravel. Olson also fur- 
nished and installed flashing. 

The first stage was completed about April 18, 1963; the 
second stage about June 21, 1965; and the third about 
March 24, 1967. Early in 1968 Lozier discovered that the 
tectum panels of the first two stages had “cupped” or 
warped so that water stood in each of the panels after 
rains and the warping caused cracks and check marks to 
appear in the paper and asphalt which marks or cracks 
where present generally defined the panel edges. The 
last stage was beginning to show the same character- 
istics. The 2-year warranty period of the construction 
contract had expired. 
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. Lozier on October 20, 1969, brought an action against 
Olson in which it alleged: The construction of the roof 
by Olson; that Lozier originally planned to install a 
conventional steel deck with insulation but upon the 
recommendation of Olson contracted for the use of 
tectum; that in discussing the recommendation with 
Olson, Lozier had pointed out its manufacturing opera- 
tions involved moisture and heat and the roofing on the 
plant would have to be satisfactory for these conditions; 
that Olson orally represented to Lozier a tectum roof 
would not be affected by moisture and heat and would be 
satisfactory under the conditions in the Lozier plant; 
that the representations were made as positive state- 
ments of fact with the intent that Lozier should act 
thereon; that Lozier, believing the representations, re- 
lied thereon and on that basis contracted for the roof 
with Olson; that the representations of Olson were false 
when made; that the roof was severely affected by heat 
and moisture involved in the operation of the Lozier 
plant; that the panels deteriorated and this deterioration 
was reported to Olson and Olson has failed and refused 
to remedy the situation; and that Lozier was damaged 
in the amount of $240,000, “being the fair and reasonable 
cost of removing said roofing .. . and installing proper 
roofing thereon.” 

The plaintiff, Hartford, investigated Lozier’s claim 
and denied Olson coverage under the policy. Hartford 
then brought this action. Olson counterclaimed for 
attorneys’ fees and expenses in defending Lozier’s ac- 
tion. Pending the determination of this suit in the dis- 
trict court, proceedings in Lozier’s action against Olson 
were enjoined. 

Hartford’s evidence is uncontradicted that there is 
no damage to property other than the roof and that other 
‘physical parts of the building such as steel walls, founda- 
tion, etc., are not damaged by the roof deterioration. 
Olson introduced evidence of a real estate appraiser who 
‘testified that the market value of the premises was dam- 
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aged by reason of the roof deterioration as this was a 
factor which prospective buyers would consider in mak- 
ing an offer. He also testified that replacement of the 
roof would restore the market value. 

Pertinent policy provisions are the following: 

“The company will pay on behalf of the insured all 
sums which the insured shall become legally obligated 
to pay as damages because of ... 

“Coverage B—property damage 

“to which this insurance applies, caused by an occurrence, 
and the company shall have the right and duty to de- 
fend any suit against the insured seeking damages on 
account of such bodily injury or property damage, even 
if any of the allegations of the suit are groundless, 
false or fraudulent, and may make such investigation 
and settlement of any claim or suit as it deems expedient, 
but the company shall not be obligated to pay any claim 
or judgment or to defend any suit after the applicable 
limit of the company’s liability has been exhausted by 
payment of judgments or settlements. 
“Exclusions 

“This insurance does not apply: : 
“(k) to bodily injury or property damage resulting from 
the failure of the named insured’s products or work com- 
pleted by or for the named insured to perform the func- 
tion or serve the purpose intended by the named in- 
sured, if such failure is due to a mistake or deficiency 
in any design, formula, plan, specifications, advertising 
material or printed instructions prepared or developed 
by any insured; but this exclusion does not apply to 
bodily injury or property damage resulting from the 
active malfunctioning of such products or work; 

“(1) to property damage to the named insured’s prod- 
ucts arising out of such products or any part of such 
products; 

“(m) to property damage to work performed by or on 
behalf of the named insured arising out of the work or 
any portion thereof, or out of materials, parts or equip- 
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ment furnished in connection therewith; .. ..” 


The pertinent definitions of the policy are as follows: 
“Definitions... 

“completed operations hazard’ includes bodily injury 

and property damage arising out of operations or reliance 
upon a representation or warranty made at any time 
with respect thereto, but only if the bodily injury or 
property damage occurs after such operations have been 
completed or abandoned and occurs away from prem- 
ises owned by or rented to the named insured. ‘Opera- 
tions’ include materials, parts or equipment furnished 
in connection therewith . . .. 
“named insured’s products’ means goods or products 
manufactured, sold, handled or distributed by the named 
insured or by others trading under his name, including 
any container thereof (other than a vehicle), but ‘named 
insured’s products’ shall not include a vending machine 
or any property other than such container, rented to or 
located for use of others but not sold; 

““ocurrence’ means an accident, including injurious 
exposure to conditions, which results, during the policy 
period, in bodily injury or property damage neither ex- 
pected nor intended from the standpoint of the insured; 


“products hazard’ includes bodily injury and prop- 
erty damage arising out of the named insured’s products 
or reliance upon a representation or warranty made at 
any time with respect thereto, but only if the bodily in- 
jury or property damage occurs away from premises 
owned by or rented to the named insured and after 
physical possession of such products has been relin- 
quished to others; ....” (Emphasis supplied.) 

As is to be noted, the policy in question covers what 
is usually called “products liability” and “completed op- 
erations hazard.” 

The parties apparently agree that the completed roof 
is the product of the insured, Olson, within the mean- 
ing of the policy and that the roof construction is a 
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completed operation within the meaning of the policy. 

Hartford contends that exclusions (1) and (m) elim- 
inate any coverage here as the only damage is to the in- 
sured’s “product” or “work completed.” Olson makes 
certain contentions with reference to exclusion (k) as it 
relates to the interpretation of the policy and we will 
note this later in the opinion. 

Olson contends that the burden is upon Hartford to 
prove facts showing that the risk falls within the exclu- 
sions; that the risk is not within the exclusions because 
the damage is not confined to insured’s product or com- 
pleted work; that the evidence does not show that the 
damage “arise(s) out of” the insured’s work or product; 
that the phrases “arising out of the product” and “aris- 
ing out of the work” are ambiguous and susceptible of 
two constructions, and the one favorable to the insured 
must be adopted and when this is done the exclusions 
do not apply; that the damages arise out of reliance upon 
a false representation made by Olson, ie., the alleged 
representations re the qualities of tectum as set forth in 
Lozier’s petition against Olson; and that Hartford’s ob- 
ligation to defend that action must be based upon the 
allegations of that petition. 

The insurer’s duty to defend an action against the 
insured must, in the first instance, be measured by the 
allegations of the petition against the insured. National 
Union Fire Ins. Co. v. Bruecks, 179 Neb. 642, 139 N. W. 
2d 821. We assume therefore for the purposes of this 
case that false representations were made. 

Let us analyze the language of the insuring provisions 
of the policy. It is clear that the “damage” which the 
policy covers must be “caused by an occurrence.” If 
we then relate this language to the allegations of Lozier’s 
petition, we note that the “occurrence” which is the basis 
of Lozier’s claims is the alleged false representation. 
The “damages” for which recovery is sought is the roof 
deterioration or damage to the building. (We disregard 
for the moment the question of whether the damage is 
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to the insured product or work.) It seems perfectly 
clear that under the language of the policy the “occur- 
rence,” in this case the “alleged representations and re- 
liance” thereon, must have resulted in the physical 
damage. The deterioration of the panels and the con- 
sequent damage clearly was not caused by the repre- 
sentations. It was not caused by reliance upon such repre- 
sentations. It occurred in spite of such representations 
or reliance thereon. There is obviously no cause and 
effect relationship between the representations and the 
deterioration and none is claimed. 

The definitions of “completed operations hazard” and 
“products hazard” both contain the following language: 
“property damage arising out of . . . reliance upon a 
representation or warranty.” It is apparent the dam- 
age does not arise out of reliance on the representa- 
tions. It occurred not because of reliance on representa- 
tions, but would have occurred whether or not such rep- 
resentations were made. If Olson made such repre- 
sentations (or warranties) this might make Olson liable 
to Lozier for the falsity or breach thereof, but the haz- 
ard covered is obviously property damage which occurs 
on account of the reliance as where some other prop. 
erty is damaged or personal injury occurs because of 
the product failure. If, for example, a representation 
had been made that the panels had certain weight-bear- 
ing characteristics and, not having such qualities, mate- 
rials resting upon the roof break through damaging per- . 
sons or property below, the contractor’s insurer in this 
case would be liable for the damage to the property or 
persons injured, but not for the loss of the panels them-’ 
selves. The policy provisions in question clearly do not 
cover the liabilities contained in the usual construction 
contract warranties. 

Olson contends that exclusions (1) and (m) do not 
apply because the damage is not confined to the prod- 
uct or work, but that there is damage to the premises 
as a whole by reason of depreciation in its market value 
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and therefore the exclusions are inapplicable. The evi- 
dence is uncontradicted that the defect is confined to 
the roof itself. No other portion of the building suffered 
physical damage. It is only physical damage which the 
policy covers. Further the evidence is uncontradicted 
that the replacement of the deck and four-ply roof will 
completely restore the premises both physically and as 
to market value. 

Olson also contends that exclusions (1) and (m) do 
not apply because the damage does not arise out of the 
product or work. This contention with reference to the 
words “arising out of” apparently involves a very subtle 
distinction. It is that even if the damage is confined 
to the product yet the damage does not “arise out of” the 
product or work but out of something outside the prod- 
uct, namely, the heat and moisture from the plant and 
therefore the exclusion does not apply. It seems clear to 
this court that Olson’s and Lozier’s claim is that the 
damage does arise out of the product, ie., its inability 
to withstand heat and moisture from the plant. This is 
the entire basis of the claim. The strained construc- 
tion contended for by Olson as against the clear mean- 
ing of the language cannot be sustained. Olson cites 
Aetna Casualty & Sur. Co. v. Ocean Accident & Guar. 
Corp., 386 F. 2d 413, to the effect that the words: “... 
‘arising out of’ means causally connected with, not proxi- 
mately caused by. ‘But for’ causation, ie., a cause and 
result relationship, is enough to satisfy this provision of 
the policy.’” We agree with that court’s definition of 
the term, but it does not help Olson. If the allegations 
of Olson’s petition are true, as we must assume they are, 
then the warping arises out of or is caused by the lack 
of certain specific qualities in the tectum. 

Olson contends that since in exclusions (1) and (m) 
no reference is made to the words “or reliance on a 
representation or warranty,” and since these words are 
not referred to in exclusion (k), the damages which 
result from false representations are not excluded. The 
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difficulty with the position, however, is that the repre- 
sentations or reliance thereon are not claimed to have 
caused the damage to the property. What we have al- 
ready said applies. Exclusions (1) and (m) clearly ex- 
clude damage to the product or work. This makes it 
unnecessary to consider the contention as to exclusion 
(k). 

“A policy of insurance should be considered as any 
other contract to give effect to the intention of the par- 
ties at the time it was made as expressed therein. The 
language of it should be considered not in accordance 
with what insurer intended the words to mean, but what a 
reasonable person in the position of the insured would 
have understood them to mean.” Koehn v. Union Fire 
Ins. Co., 152 Neb. 254, 40 N. W. 2d 874. 

We are not unmindful of the principles that ambigu- 
ities must be construed against the insurer and if a policy 
is fairly susceptible of two constructions and one af- 
fords coverage and the other does not then the con- 
struction which affords coverage must be adopted. There 
is no ambiguity in the policy. Complexity is not the 
same as ambiguity. 

Exclusionary provisions such as the ones here in- 
volved have been uniformly held by the courts to ex- 
clude coverage for damage to the insured’s product or 
work. The language “or reliance on a representation 
or warranty” is apparently not in the hazard definition 
clauses in the cases cited, or if it is, it is not mentioned 
because it is not applicable. This difference, if it ex- 
ists, does not affect the result for the reasons we have 
already mentioned. Cases which support the conclu- 
sions we reach here are the following: Vobill Homes, 
Ine. v. Hartford Accident & Indem. Co.’ (La‘), 179 So. 
2d 496; Volf v. Ocean Accident & Guar. Corp., 50 Cal. 
2d 373, 325 P. 2d 987; Liberty Bldg. Co. v. Royal Indem: 
Co., 177 Cal App. 2d 583, 2 Cal. Rptr. 329; Home Indem- 
nity Co. v. Miller, 399 F. 2d 78; McGann v. Hobbs Luni- 
ber Co., 150 W. Va. 364, 145 S. E.2d 476; Kendall Plumb=- 
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ing, Inc. v. St. Paul Mercury Ins. Co., 189 Kan. 528, 370 
P. 2d 396; Employers Casualty Co. v. Brown-McKee, 
Ine. (Tex.), 480 S. W. 2d 21; Bryan Constr. Co. v. Em- 
ployers’ Surplus Ins. Co., 110 N. J. Super. 181, 264 A. 
2d 752; Aetna Casualty & Surety Co. v. Harvey W. Hot- 
tel, Inc., 289 F. 2d 457; Consumers Constr. Co. v. Amer- 
‘ican Motorists Ins. Co., 118 Ill. App. 2d 441, 254 N. E. 
2d 265; Pittsburgh Bridge & Iron Works v. Liberty Mu- 
tual Ins. Co., 311 F. Supp. 1079. 

In Liberty Bldg. Co. v. Royal Indem. Co., supra, the 
court said in construing exclusions substantially similar 
to (1) and (m): “This Exclusion means that if the 
insured becomes liable to replace or repair any ‘goods 
or products’ or ‘premises alienated’ or ‘work completed’ 
after the same has caused an accident because of a 
defective condition, the cost of such replacement or re- 
pair is not recoverable under the policy. However, if 
the accident also caused damage to some other property 
or caused personal injury, the insured’s liability for such 
damage or injury becomes a liability of the insurer 
under the policy, and is not excluded. For example, if 
a contractor builds a house and as a result of an im- 
proper mixture of the stucco, water is absorbed into the 
walls and the stucco cracks and falls off and a child is 
injured by the falling stucco, the injury to the child 
would not be excluded under Exclusion (f) but the re- 
placement cost of the stucco would be excluded. Also, 
if the water absorbed into the walls should reach the 
interior walls and injure a valuable painting hanging 
there, the damage to the painting would be recoverable 
under the policy while the damage to the walls would 
not.” 

Olson cites S. L. Rowland Constr. Co. v. St. Paul Fire 
& Mar. Ins. Co., 72 Wash. 2d 682, 434 P. 2d 725. for 
its position and: we agree that case supports it. There 
the insured was a general contractor in the construc- 
tion of a dwelling. The dwelling was substantially 
damaged by fire because the insured in the course of 
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construction placed a joist too near a fireplace and the 
house caught fire and was badly damaged. The in- 
sured’s policy contained exclusions similar to those we 
have considered here. That court held, in effect, that 
only the joist and other portions out of which the acci- 
dent arose were the insured’s product and not the whole 
house. The insurer was liable for the cost of repairs 
less whatever was determined finally to be the product. 
We can find no justification in the policy provisions for 
the distinction which that court made. 

Olson cites Hauenstein v. Saint Paul-Mercury Indem. 
Co., 242 Minn. 354, 65 N. W. 2d 122. This is one of a 
number of similar cases in which a supplier’s product 
was incorporated into a structure and because it was 
defective there was damage to the work into which the 
product was incorporated. In such case where the 
policy exclusions were similar to the ones under con- 
sideration here, the supplier’s insurer was liable for the 
damage except for the cost of the product incorporated 
into the other work or products. In the above case, the 
insured supplied defective plaster to the general con- 
tractor. The insurer was liable for labor costs, materials 
other than the plaster necessary to restore the work, 
and the loss for use of the building. Dakota Block Co. 
v. Western Casualty & Surety Co., 81 S. D. 212, 132 N. 
W. 2d 826, is a similar case. Other such cases are 
cited in the note at 40 N. Y. U. Law Rev. 1180. See, also, 
St. Paul Fire & Marine Ins. Co. v. Northern Grain Co., 
365 F. 2d 361. 

In Shields v. Hiram C. Gardner, Inc., 92 Idaho 423, 
444 P,. 2d 38, cited by Olson, there was a genuine am- 
biguity or conflict between the insuring provisions and 
the exclusions and the court quite properly construed 
against the insurer. That case is not applicable here. 

The judgment of the trial court is correct and is 
affirmed. 

AFFIRMED. 
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JOHN W. SINNETT AND RONALD E, SINNETT, PARTNERS 
DOING BUSINESS AS SINNETT BROTHERS CO., APPELLANTS, V. 
DIAL CONSTRUCTION COMPANY, A CORPORATION, APPELLEE. 
188 N. W. 2d 681 
Filed July 2, 1971. No. 37882. 


1. Contracts: Damages. The measure of damages for a breach of 
contract for specific work at an agreed price is the difference 
between the stipulated price and the cost of completing the 
work, 

2. Evidence: Trial: Parties. Where the evidence is insufficient to 
sustain a verdict in favor of the plaintiff, it is the duty of the 
trial court to dismiss the action on the motion of the defendant. 

Appeal from the district court for Douglas County: 
RupoLPpH TESAR, Judge. Affirmed. 


Charles Ledwith and Harry Holloway, HI, for appel- 
lants. 


Warren S. Zweiback and Mark L. Laughlin of Monsky, 
Grodinsky, Cohen, Garfinkle & Zweiback, for appellee. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and CLinron, JJ. 


Bos.aucuH, J. 

This is an action for breach of contract brought by Sin- 
nett Brothers Co., a partnership, against Dial Construc- 
tion Company. The trial court dismissed the action at 
the close of the plaintiff’s evidence. The plaintiff ap- 
peals. 

The evidence shows that on October 5, 1968, the plain- 
tiff and the defendant entered into a contract for the 
cleaning of apartments that had been constructed by the 
defendant in Omaha, Nebraska. A written memorandum 
of the- agreement, signed by. the parties, provided that 
it was an “Agreement for complete-clean up (ready to 
move in status) of the new 1 and 2 bedroom apartments 
at Wentworth and Royal Terrace.” The agreement then 
provided that the plaintiff was to furnish labor only, 
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described the work to be done, and prescribed the price 
for the labor. . 

The plaintiff cleaned 25 apartment units in the Went- 
worth complex and was paid in full for its work. Ap- 
parently, some controversy developed over whether the 
work was satisfactory. On February 18, 1969, John W. 
Sinnett, one of the partners, talked with Lewis E. Rob- 
erts, one of the defendant’s officers, and inquired as to 
when the additional new apartments would be ready 
for cleaning. Roberts told Sinnett that the plaintiff 
would not be allowed to clean the new apartments. The 
plaintiff then commenced this action to recover the 
amount that would be due for cleaning an additional 
165 apartment units. 

The controversy is whether the parties contracted with 
respect to all apartments that might be constructed at 
the Wentworth and Royal Terrace sites or only as to 
apartments that had been completed but not occupied 
on the date the contract was made. The question can- 
not be determined by reference to the memorandum 
agreement and the plaintiff produced no testimony on 
this issue. Thus, there was a failure of proof on this 
issue. ce , , 

There was also a failure of proof in regard to dam- 
ages. If the contract was one for personal services, 
the employer was entitled to a reduction for the amount 
earned from other’: employment. Ridenour v. Kuker, 
185 Neb. 321, 175 N. W. 2d 287. Sinnett testified that 
he was “at different places all the time” and that it 
was “very seldom” that he did not have work in the 
cleaning business. There was no. showing as to the 
amount the plaintiff earned while it might otherwise 
have been working at the defendant’s apartments. 

The. plaintiff contends that the contract was not one 
for personal service but was for work that could have 
been performed by subordinates or employees. Before 
the plaintiff could recover on this theory, it would have 
been necessary to show the expense of additional per- 
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sonnel to perform the work for the defendant while the 
partnership was performing contracts for other em- 
ployers. Jewett v. Wilmot, 51 Neb. 700, 71 N. W. 775; 
Kreamer v. Irwin, 46 Neb. 827, 65 N. W. 885. In the 
absence of such evidence there was no way to determine 
the amount of the plaintifi’s damages. 

Where the evidence is insufficient to sustain a ver- 
dict in favor of the plaintiff, it is the duty of the trial 
court to dismiss the action on the motion of the de- 
fendant. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Harotp A. NELSON ET AL., APPELLANTS, v. R. BELLE 
ROBERTSON, COUNTY SUPERINTENDENT OF SCHOOLS OF BURT 
County, NEBRASKA, APPELLEE. 

188 N. W, 2d 720 


Filed July 2, 1971. No. 37893. 


1. Statutes. Statutes pertaining to the same subject matter should 
be construed together, as if they were one law, and effect given 
to every provision. 

2. Statutes: Scheols and School Districts: Public Officers and Em- 
ployees. Statutory plans for the voluntary dissolution of a school 
district cease to be available when the district becomes subject 
to a statute requiring its mandatory dissolution by the county 
superintendent of schools and the provisions of the statute have 
been invoked. 

8. Statutes. In construing a statute, effect must be given, if 
possible, to all its several parts, and no sentence, clause, or 
word should be rejected as meaningless or superfluous if it 
can be avoided. 

4. Statutes: Schools and School Districts. The provisions of sec- 
tion 79-486, R. S. Supp., 1969, for the dissolution of school dis- 
tricts may not be invoked until the termination of the fifth 
school year. 


Appeal from the district court for Burt County: 
Merritt C. WARREN, Judge. Reversed and remanded. 
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Bernard T. Pipher and Wilson, Barlow & Watson, for 
appellants. 


Ralph M, Anderson, Jr., and Perry, Perry & Witthoff, 
for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLaucu, SMITH, 
McCown, Newton, and CLinTon, JJ. 


NEwtTon, J. 

Plaintiffs challenge the authority of a county super- 
intendent of schools to dissolve a school district and 
attach its territory to an adjoining district under the 
provisions of section 79-486, R. S. Supp., 1969. The trial 
court affirmed the dissolution and merger ordered by 
the county superintendent of schools. We reverse the 
judgment of the district court. 

Plaintiffs are residents and electors of School District 
No. 60 of Burt County, Nebraska, a Class I district. De- 
fendant is the county superintendent of schools of Burt 
County. Prior to March 31, 1970, School District No. 
60 had entered into contracts for 5 consecutive years 
for the instruction of its pupils with School District No. 
14 of Burt County, an adjoining Class III district. The 
five contracts were on file in the defendant’s office. 

The defendant complied with all the procedural steps 
required in section 79-486, R. S. Supp., 1969, and on 
March 31, 1970, prior to termination of the fifth school 
year, entered an order dissolving School District No. 
60 and attaching its territory to School District No. 14. 
On that date petitions purporting to be signed by ap- 
proximately 78 percent of the legal voters of School 
District No. 60 and the board of education of School 
District No. 62 were on file with the county committee 
for the reorganization of school districts of Burt County. 
The petitions requested the dissolution of School Dis- 
trict No. 60 and the attachment of its territory to School 
District No. 62, an adjoining Class I district. No waiver 
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of the provisions of the statute had been obtained from 
the State Board of Education. 

The questions presented deal with statutory interpre- 
tation. Does a county superintendent of schools have 
authority to dissolve a school district after it has entered 
into a contract with another school district for the in- 
struction of its pupils for a fifth consecutive year, but 
before the termination of the fifth school year? Does 
the filing of petitions with the county committee under 
section 79-402, R. S. Supp., 1969, suspend the authority 
of a county superintendent of schools to act under sec- 
tion 79-486, R. S. Supp., 1969? 

It will be noted that the statutes of Nebraska provide 
several methods for the dissolution, merger, and re- 
organization of school districts. Section 79-402, R. S. 
Supp., 1969, provides for a voluntary reorganization by 
petitioning the county committee for the reorganization 
of school districts. Section 79-426.23, R. S. Supp., 1969, 
also provides for the voluntary merger of Class I or II 
districts with other school districts by petitioning the 
county committee and holding an election. Sections 79- 
408, 79-408.01, 79-408.02, and 79-420, R. R. S. 1948, 
provide for the mandatory and involuntary dissolution 
and merger of school districts which have been reduced 
in size or area, or in valuation, or have lost population. 
Section 79-486, R. S. Supp., 1969, provides: ‘“* * * the 
county superintendent shall dissolve and attach to a 
neighboring district or districts any school district which, 
for five consecutive years, contracts for the instruction 
of its pupils, * * *.” (Emphasis supplied.) This sec- 
tion also requires mandatory action by the county super- 
intendent, with or without the consent of residents of 
the school district to be dissolved. 

It is a cardinal principle that statutes pertaining to 
the same subject matter should be construed together, 
as if they were one law, and effect given to every pro- 
vision. See, State ex rel. Hartman v. Weiss, 181 Neb. 
685, 150 N. W. 2d 264; Keller v. State, 184 Neb. 853, 172 
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N. W. 2d 782. We have before us several statutes pro- 
viding for the voluntary and involuntary dissolution 
of a school district. During the years School District 
No. 60 was contracting with School District No. 14, it 
could readily have adopted one of the methods for a 
voluntary dissolution and reorganization. It did not 
see fit to do so until after contracting for the fifth year. 

Had School District No. 60 become depopulated or re- 
duced in area or valuation as contemplated by sections 
79-408, 79-408,01, 79-408.02, or 79-420, R. R. S. 1943, it 
is readily apparent that the Legislature intended it 
should be mandatory for the county superintendent 
of schools to dissolve the school district regardless of 
any belated efforts to effect a voluntary reorganization. 
In other words, when a situation such as is contem- 
plated by these statutes develops, the mandatory stat- 
utes take effect and control the action to be taken to 
the exclusion of any voluntary system of reorganization 
which had formerly been available. The same is true 
with reference to the mandatory dissolution required 
by section 79-486, R. S. Supp., 1969. The pendency of 
voluntary proceedings before the county committee 
cannot and does not serve to delay the mandatory dis- 
solution required by the statute. Statutory plans for 
the voluntary dissolution of a school district cease to 
be available when the district becomes subject to a 
statute requiring its mandatory dissolution by the county 
superintendent of schools and the provisions of the 
statute have been invoked. 

It remains to be determined whether or not the order 
of the county superintendent of schools was ineffective 
because entered prior to termination of the fifth school 
year. The statute on its face is ambiguous. The provi- 
sions of section 79-486, R. S. Supp., 1969, appear to be- 
come effective when a school district “for five consecu- 
tive years, contracts for the instruction of its pupils.” 
(Emphasis supplied.) When has the school district 
contracted for a fifth year? There can be but one answer. 
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It so contracted when it executed the contract for the 
fifth year and filed the contract in the office of the county 
superintendent of schools. In the absence of a waiver 
by the State Board of Education, this would indicate 
that the county superintendent of schools is then com- 
pelled to act. The entry into a contract for the fifth 
year would appear to be the determining and precipitat- 
ing factor. 

There are, however, other provisions of the statute 
indicating a contrary legislative intent. The statute 
confers on a district the right to contract for the edu- 
cation of its students in a neighboring district for the 
full 5-year period. Of necessity this would hold in abey- 
ance the effective date of any order of dissolution until 
the fifth school year had terminated. Furthermore, the 
statute contemplates that under certain circumstances 
a waiver by the State Board of Education of the statu- 
tory provision for dissolution may be obtained. True, 
the county superintendent of schools must recommend 
the granting of a waiver, but that decision may not be 
arbitrarily made. There is no restriction as to the time 
when such a waiver may be obtained nor as to the 
period which it may cover. It is apparent that if an 
order of dissolution should be entered, and thereafter 
a waiver granted, the latter would necessarily supersede 
the former. These factors are indicative of a legisla- 
tive intent to defer the mandatory order of dissolution 
until the close of the fifth school year. To hold that the 
district may be dissolved immediately after entering 
into a contract for the instruction of its pupils for a 
fifth year would nullify these provisions of the statute. 
In construing a statute, effect must be given, if possible, 
to all its several parts, and no sentence, clause, or word 
should be rejected as meaningless or superfluous if it 
can be avoided. See Balka v. School District No. 53-J, 
184 Neb. 706, 171 N. W. 2d 646. The provisions of sec- 
tion 79-486, R. S. Supp., 1969, for the dissolution of 
school districts may not be invoked until the termina- 
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tion of the fifth school year. See Bierman v. Campbell, 
175 Neb. 877, 124 N. W. 2d 918. 

We reverse the judgment and remand the cause to 
the district court with directions to enter judgment 
denying dissolution and merger as ordered by the county 
superintendent. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN G. GRAY, 
APPELLANT. 
188 N. W. 2d 705 
Filed July 2, 1971. No. 37930. 


Criminal Law: Guilty Plea. The standard for determining the 
validity of a guilty plea is whether the plea represents a volun- 
tary and intelligent choice among the alternative courses of 
action open to the defendant. 


Appeal from the district court for Keith County: 
HucuH Sruart, Judge. Affirmed. 


Padley & Dudden, for appellant: 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NeEwron, and Ciinron, JJ. 


Waite, C. J. 

The defendant, prosecuted for incest under section 
28-906, R. R. S. 1943, challenges the validity of a plea 
of guilty to the offense and his waiver of the right to 
counsel. We find these contentions to be without merit 
and affirm the judgment and sentence of the district 
court. 

The basic standard for determining the validity of a 
guilty plea was enunciated by this court in State v. 
Turner, 186 Neb. 424, 183 N. W. 2d 763. In that case, this 
court stated as follows: “The standard for determining 
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the validity of guilty pleas is enunciated as follows in 
North Carolina v. Alford, 400 U. S. 25, 91 S. Ct. 160, 
27 L. Ed. 2d 162: ‘The standard was and remains 
whether the plea represents a voluntary and intelligent 
choice among the alternative courses of action open to 
the defendant.’ ” 

The failure to appoint counsel for the defendant is 
challenged. The record reveals that on four different 
occasions the defendant waived the right to counsel and 
refused the appointment of an attorney to represent 
him. He did this twice in writing and twice orally, 
both before the proceedings in county court on arraign- 
ment and in the disposition and sentencing before the 
district court. 

After his arrest the defendant signed a “waiver of 
right to counsel” which read as follows: “I, John Gray, 
being over the age of 21, and in sound mind and judg- 
ment after being offered a lawyer at the expense of 
Keith County, Nebraska, to defend me of the charge of 
incest; and after being advised that such charge con- 
stituted a felony, do take these matters into consideration 
and, therefore, state that I do not wish to be repre- 
sented by a lawyer and hereby waive my right to coun- 
sel.” The defendant was brought before the county 
judge of Keith County and bound over to the district 
court after telling the county judge that he did not 
want an attorney or a preliminary hearing. He was 
properly advised by the county judge as to his right to 
counsel and that if he could not afford one the court 
would appoint one and the state would pay for it. 

The record reveals that in open proceedings in the 
district court with the safeguard of the judge conducting 
the proceedings and observing the defendant, he volun- 
tarily signed the “petition to enter a plea of guilty with 
right to counsel waived.” This petition in pertinent 
part provided as follows: “(2) I am not represented by 
an attorney in this matter. However, I understand that 
I have an absolute right to have an attorney and con- 


VoL. 187] JANUARY TERM, 1971 199 
State v. Gray 


sult with him in regard to the matter now pending against 
me and to be represented by counsel in all proceedings 
in this Court. I further understand that if I do not have 
funds to employ counsel that the court will appoint 
competent counsel to represent me and that the fee of 
such attorney and necessary expense of defense in this 
court would be paid by the County. * * * 

“(4) I believe that I understand the possibility and 
nature of any defenses I might have in this case. I have 
been advised that the law provides the following possi- 
ble punishment, as to Count I, 20 yrs * * * 

“(5) I understand that I may, if I so choose, plead 
‘NOT GUILTY’ to any offense charged against me, and 
that if I choose to plead ‘NOT GUILTY’ the Constitu- 
tion guarantees me: (a) the right to a speedy and 
public trial by jury; (b) the right to see and hear all 
witnesses against me; (c) the right to use the power and 
process of the court to compel the production of any 
evidence, including the attendance of any witnesses in 
my favor; the right to have the assistance of counsel in 
my defense at all stages of the proceedings in this court, 
and if necessary to have the expense of my defense paid 
by the county; * * * 

“(6) I also understand that if I plead ‘GUILTY’ the 
court may impose the same punishment as if I had 
pleaded ‘NOT GUILTY’, stood trial and been convicted 
by a jury. 

“(7) I declare that no officer or agent of any branch 
of government (Federal, State, County or City), nor 
any other person has made any promise or suggestion of 
any kind to me, or within my knowledge to anyone else, 
that I would receive a lighter sentence, or probation, 
cr other form of leniency, if I would plead ‘GUILTY’. 
* * * 


“(8§ With all of the foregoing statements in mind 
I specifically state to the court that I do NOT want to 
have an attorney represent me in this matter; I feel that 
I de NOT want to consult with an attorney about this 
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case and I specifically WAIVE any and all right to 
counsel at any and all stages of the proceedings against 
me in this court, and I respectfully request the court to 
hear my petition and accept my plea without my being 
represented by an attorney. 

“(9) I know the court will not accept a plea of 
‘GUILTY’ from anyone who claims to be innocent and, 
with that in mind and because I make no claim of inno- 
cence, I wish to plead ‘GUILTY’ and respectfully request 
the court to accept my plea, as follows: With respect to 
the charge in the information, I plead Guilty as to Count 
I; 

“(10) I feel and believe that I understand the state- 
ments set forth in the information and in this petition 
and I declare that I offer the foregoing plea (or pleas) 
of ‘GUILTY’ freely and voluntarily and of my own 
accord.” 

The record of the proceedings in the district court 
reveals that the district judge inquired and discovered 
from the defendant’s own lips that he had read the 
petition; that he understood it; that he was willing to 
sign it; and that he, in fact, did sign it in front of the 
district judge in open court. Out of an abundance of cau- 
tion, the district court then proceeded to examine the 
defendant herein as to the contents of this document. 
The verbatim transcript of this proceeding will not be 
repeated here. It neveals that the defendant completely 
understood the charge against him, the statute under 
which he was charged was read to him verbatim, and 
the terms ‘‘licentiously cohabit,” “carnal knowledge,” 
and “‘licentiously” were explained to the defendant and 
he assured the court that he understood them. He was 
advised of his right to trial by jury and the necessity 
for a unanimous verdict of 12 jurors finding him guilty 
beyond a reasonable doubt. The different elements of 
the crime were explained to him and the necessity for 
proof on each one of them, and the defendant indicated 
that he understood the contends of his statement and 
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the explanation by the court in full. The court fur- 
ther examined him as to whether he had any questions 
that he wanted to ask before the plea was accepted. The 
information was read to him and the defendant, in open 
court, pleaded guilty to the charge. The court then ex- 
plained to the defendant as follows: “The Court: By 
pleading guilty you are telling me that it is true that 
you did cohabit with Joy Gray, that you did licentiously 
know her or carnally know her, that you knew that she 
was your daughter, that you did this in Keith County, 
Nebraska, on or about the 15th day of September of 
this year, is that all true? 

“The Defendant: Yes, sir.” 

Challenged with this apparently irrefutable record, 
the defendant now argues that he was incapable of under- 
standing the proceedings because he only has an eighth 
grade education. The record reveals that he is 38 years 
of age, married, father of 9 children, has held responsi- 
ble jobs in his life, and has held a position as an elec- 
tronics technician with T.R.W. Company in Ogallala, 
Nebraska. His job consisted of repairing electronic 
machines. The record otherwise reveals that the de- 
fendant can read and write, and the district court made 
a general inquiry which revealed that the defendant is 
possessed with an intelligent general grasp and orienta- 
tion. For example, on inquiry from the court as to the 
attitude of his wife towards the commission of this crime, 
the defendant testified as follows: “THE COURT: The 
one that you’re—I again caution you, you don’t have to 
answer this question, but, is your wife aware of this 
charge that has been brought against you? 

“THE DEFENDANT: Yes, sir. 

“THE COURT: What is her attitude? 

“THE DEFENDANT: Pure hate.” 

It is contended by the defendant that the court did not 
adequately explain the element of proof of penetration, 
requisite to establishing his guilt to the charge. The 
court told him that, “By ‘carnal knowledge’ I am talking 
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about that you have engaged in carnal copulation, or, 
what is commonly known as the marital act of sex. Do 
you understand that?” It would seem obvious, except for 
the defendant’s argument, that a 38-year-old man, ap- 
pearing in open court, capable of holding a job as an 
electronics technician, father of nine children, the oldest 
of whom is 19 years of age, fully understood that pene- 
tration was required in the “marital act of sex.” 

We have examined the other contentions of the de- 
fendant and they are without merit. The record re- 
veals that the defendant voluntarily and intelligently 
waived his right to counsel, and that his plea of guilty 
represents a voluntary and intelligent choice among the 
alternative courses of action that were open to him. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 


LEONARD J. MEYER, ADMINISTRATOR, ESTATE OF JvAN A. 
MEYER, DECEASED, APPELLANT, V. Roy W. LANG, APPELLEE. 
CONSOLIDATED IN DistRIcT CoURT WITH Roy W. LANG, 
APPELLEE, V. LEONARD J. MEYER, ADMINISTRATOR, ESTATE 
or Ivan A. MEYER, DECEASED, APPELLANT. 
188 N.W. 2d 692 


Filed July 9, 1971. No. 37795. 


Evidence: Negligence. The physical facts are sufficient to bar a 
recovery for negligence only when they indisputably demon- 
strate that the collision out of which the cause of action arose 
was not caused by the party charged. 


Appeal from the district court for Otoe County: 
WaLtTeR H. Smitu, Judge. Affirmed. 


Morris J. Bruckner of Marti, O’Gara, Dalton & Bruck- 
ner, and Vantine A. James, for appellant. 


Healey, Healey, Brown & Burchard and Wellensiek, 
Morrissey & Davis, for appellee. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CuinTon, JJ. 


NEwrTon, J. 

The basis of this action is an automobile accident. 
Appellee Roy W. Lang obtained a verdict and judgment 
in the district court. The principal question on appeal is 
whether the Lang automobile was on its right half 
of the highway at the time of the collision. We affirm 
the judgment of the district court. 

The accident occurred near a hillcrest, after dark, on 
a graveled state highway 27 feet 4 inches in width. 
Neither party was aware of the other’s approach until 
an instant before the collision. Lang states he took his 
foot off the accelerator and applied his brakes, but his 
automobile did not leave any skid marks in its path. 
The operator of the other vehicle was Ivan A. Meyer 
who died at the scene of the accident. This car left a 
skid mark 31 feet 8 inches long extending to the apparent 
point of collision. This mark was 10 feet 9 inches from 
the north edge of the highway as was also a gouge mark 
found 4 feet in front of the skid mark. Lang was going 
east and Meyer, west. From the point of the gouge 
mark, the Meyer car left tracks to the northwest and into 
a ditch. The left track commenced at the gouge mark. 
Another skip-type skid mark appeared about the width 
of the space between tires to the north of the 31- 
foot 8-inch long skid mark. Whether this second ‘skid 
mark was also made by the Meyer car is disputed and it is 
not definitely shown to be such. 

The Meyer car stopped in the north fence row about 
142 feet from the point of collision. The Lang car was 
apparently stopped in its tracks and swung around until 
it faced to the west of north. The right-front bumper 
was 12 feet 4 inches from the north edge of the road and 
the gouge mark was 4 feet in front of the left front of 
the Lang vehicle. Photographic exhibits show a short 
skid mark, possibly 3 feet long, running in a northerly 
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direction from the right front wheel of the Lang automo- 
bile. The collision appears to have occurred between ap- 
proximately the left 16 inches of the front end of each 
vehicle. Notwithstanding the evident possibility of other 
skid marks left by the rear wheels of the Lang auto- 
mobile as it swung around, there is no evidence of 
them nor is there any evidence of a skid mark on the 
south side of the road that could have been made by 
the Meyer vehicle. 

Evidence of Lang and of a passenger in the Meyer car 
is conflicting as each indicates, although not positively, 
that he thought the respective vehicle occupied by him 
was on its right half of the road. 

The jury apparently arrived at the conclusion that 
the Meyer, not the Lang, automobile had crossed the 
centerline onto the left half of the highway. Appellant 
insists the physical facts conclusively show this to be 
erroneous and require reversal. The Lang automobile 
stopped 1 foot 4 inches across the imaginary centerline 
and the skid mark of the right front wheel extended some 
distance farther across the line to the north. If the 31- 
foot 8-inch skid mark was made by the right wheel of 
the Meyer car, then the left wheels would have been 
approximately 2 feet to the south or left of center. It 
is true that no skid mark was found in that location but 
that fact is not necessarily conclusive as such marks 
may be left by a wheel on only one side of an auto- 
mobile. Likewise, the mark left by the right front wheel 
of the Lang vehicle obviously resulted after the accident 
and is not conclusive of its position at the moment of 
impact. It was stopped and swung around to the north- 
west when struck. In doing so, it could possibly have 
been swung across the centerline and left the mark as 
its momentum continued its swing to the west. In addi- 
tion, the heaviest debris was found south of the center- 
line of the highway. 

The point at issue is a close one under the facts pre- 
sented and the circumstances urged by appellant as 
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ground for reversal present a strong likelihood that the 
accident may have occurred as appellant contends. Yet, 
we must bear in mind that the jury is the trier of facts 
and in a case such as this, we cannot upset the jury’s 
verdict unless the physical facts indisputably demon- 
strate error. “The physical facts are sufficient to bar 
a recovery for negligence only when they indisputably 
demonstrate that the collision out of which the cause 
of action arose was not caused by the party charged.” 
Riekes v. Schantz, 144 Neb. 150, 12 N. W. 2d 766. See, 
also, Pruitt v. Lincoln City Lines, 147 Neb. 204, 22 N. 
W. 2d 651. 

Under the circumstances, we do not feel justified in 
setting aside the verdict of the jury. The judgment of 
the district court is affirmed. 

AFFIRMED. 


CrecILE A. BENTON, APPELLEE AND CROSS-APPELLANT, V. 
Joun M. BENTON, APPELLANT AND CROSS-APPELLEE. 
188 N. W. 2d 685 


Filed July 9, 1971. No. 37846. 


1. Divorce: Parent and Child: Evidence. Ordinarily, custody of 
minor children awarded to their mother in a divorce action will 
not be disturbed unless by changed circumstances it is affirma- 
tively shown that the mother is an unfit person to have their 
custody or that the best interests of the children require such 
action. 

2. Divorce: Parent and Child: Evidence: Appeal and Error. The 
trial court’s order in child support cases will not be overturned 
unless there is found an abuse of discretion by the trial court. 

8. Divorce: Parent and Child: Evidence: Courts. The courts will 
take judicial notice of the ordinary costs of living and dental, 
medical, and other familiar costs of living. 

4, Divorce: Parent and Child. A father is primarily liable for the 
support of his children independent of the assets of the wife and 
mother. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Fever, Judge. Affirmed as modified. 
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Lyman & Meister and Howard P. Olsen, for appellant. 
Wright, Simmons, Hancock & Hall, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEewrTon, and Ciinton, JJ. 


WuiTtE, C. J. 


The questions in this case are: First, whether the cus- 
tody of 13-year-old Donna Benton should be taken from 
her mother and given to the remarried father, John M. 
Benton, and second, the amount of the child support 
award. 

The father, John M. Benton, has the burden of proof 
to show by convincing evidence changed circumstances 
demonstrating the unfitness of the mother, Cecile A. 
Benton, to have the custody of Donna, or that the best 
interests of Donna require a change to the father. Van 
Eperen v. Van Eperen, 182 Neb. 579, 156 N. W. 2d 147; 
Boyer v. Boyer, 183 Neb. 226, 159 N. W. 2d 546; Packett 
v. Packett, 184 Neb. 769, 172 N. W. 2d 86. The trial 
court’s finding of Cecile A. Benton’s fitness will not be 
disturbed in the absence of an abuse of discretion. Boyer 
v. Boyer, supra. 

It serves no purpose to recite the evidence in detail. 
Donna is with her mother, a registered surgical nurse 
in Wichita, Kansas. The mother, who was earning $650 
a month at the Scottsbluff hospital, is taking advanced 
training (anethesiology) to better her income and pres- 
ently has a reduced income of $250 per month. Despite 
her work, the mother is with Donna in the evenings and 
weekends. Donna’s. school record has improved since 
being in Wichita, and the record shows she is an intelli- 
gent active girl with an interest in music, friends, and 
normal school activities. The record is devoid of any 
proof of lack of discipline, immoral or improper environ- 
ment, or lack of love, food, clothing, or the normal care to 
which this young girl is entitled. Attempts to prove 
isolated incidents of unkempt clothing and uncleanliness 


Vou. 187] JANUARY TERM, 1971 207 


Benton v: Benton 


are not convincing. Donna is an intelligent and persua- 
sive witness. She wants to be with her mother. She 
loves her father but he has alienated her with his abusive 
. and obscene reference to her mother, brother, and sister. 
Cecile has never run her father down. The Wichita wel- 
fare department approves and recommends Cecile’s home 
and the care she gives Donna. On the other hand, a sim- 
ilar investigation of John Benton’s new home in F*t. 
Collins, Colorado, is persuasive that the decision to ask 
for Donna was not Velma’s (the present Mrs. Benton) 
and there is a serious probability of personality conflict, 
an almost inevitable problem in adjusting to a step- 
mother. John, the father, has had a serious alcohol 
problem, and the record is inconclusive as to a recurrence. . 

Donna has an older married sister, Karla. A large 
part of the record is devoted to a “collateral” attack on 
Cecile’s care of Karla. The main objections, it seems, 
are that she went with and married a boy of Mexican 
descent, married too young, lived in an apartment sepa- 
rate from the mother, and did not go to college. These 
are all answered by the fact that Karla’s husband is a 
responsible man, working steadily as a foreman on his 
job, and the marriage is a happy one. 

Motivational patterns collateral to the best interests 
of a child are sometimes discoverable in the acute bitter- 
ness of custody disputes. Cecile, here, is obviously a 
woman of strength and determination. Despite the con- 
fining burdens of her home life, she is continuing her 
training and education and advancing toward a better 
job. John, with an income of $650 per month, has the 
financial burdens of a new wife and home. Cecile has 
had to resort to the court to collect all, or almost all, of 
the payments she has received. The past due payments 
of $60 per month are still substantially in default. In 
fact, the issues as to custody in this case were raised in 
response to Cecile’s latest court effort to collect arrears 
of child support. We are invited to speculate that John’s 
concern over Donna’s food, clothing, and parental guid- 
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ance was only stimulated by the threat of compuision to 
contribute to her care. Cecile’s industry and ability in 
earning up to $650 per month is urged self-righteously, 
in effect, as a legitimate reason for such conduct and atti- 
tude. We have long held that, independent of the assets 
of the wife, the father is primarily liable for the support 
cf his children. Trautman v. Trautman, 184 Neb. 202, 
166 N. W. 2d 415. He may not escape this fundamental 
human and legal responsibility by remarriage and its 
consequent financial burdens. 

The district court increased the child support award 
from $60 to $80 per month. Donna is 13 years old now, 
in junior high school. Judicially noticing the minimal 
costs of caring for Donna (Trautman v. Trautman, 
supra), under present economic conditions, $80 per month 
is far less than the actual cost of caring for Donna in any 
decent and acceptable manner. The burden is still 
heavy on Cecile, beyond the time and attention required 
of her. We affirm the increased award of child support 
in the sum of $80 per month. 

Cecile cross-appeals the denial of attorney fees. This 
case originated as a claim for past due child support. 
The defeated contentions of John were raised in response. 
Cecile has had the extra burden of attorney fees to suc- 
cessfully defend these charges. Our cases demonstrate 
a uniform practice to allow attorney fees to the wife in 
the absence of unusual circumstances. Trautman v. 
Trautman, supra. ‘Cecile is entitled to attorney fees in 
district court and in this court. The district court also 
directed the supervision of the Wichita, Kansas, welfare 
board over Cecile’s home. We find no evidence to sup- 
port this order and it should be deleted. 

The judgment of the district court is modified to allow 
the plaintiff attorney fees of $300 in the district court 
and $300 in this court, with costs; the provision as to 
supervision is deleted; and the judgment as to custody 
and child support is affirmed. 

AFFIRMED AS MODIFIED. 
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STATE OF NEBRASKA, APPELLEE, V. JESSE NARCISSE, 


APPELLANT. 
188 N. W. 2d 715 


Filed July 9, 1971. No. 37853. 


1. Criminal Law: Trial: Evidence: New Trial. Refusal of the trial 
court in a criminal case to direct the prosecutor to accept an 
offer by defendant to stipulate to an essential element of the 
alleged offense ordinarily constitutes no ground for a new trial. 

2. Criminal Law: Trial: Evidence. Testimony of the alleged vic- 
tim in a criminal prosecution for sodomy with a human being 
is insufficient for conviction unless it is corroborated in accord- 
ance with rules pertaining to other sexual offenses. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


Davis, Bailey, Polsky & Huff and Keith A. McIntyre, 
for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WuirTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


SMITH, J. 

A jury found Jesse Narcisse guilty of sodomy and 
robbery. He appeals. We note these contentions: (1) 
The evidence was insufficient to carry the case to the 
jury. (2) The court denied Narcisse a fair trial in fail- 
ing to direct the prosecutor to accept a pretrial offer to 
stipulate to acts of sodomy by someone. (3) The law 
required corroboration of the victim’s testimony, but 
there was none. 

The victim, age 21 and a white student at the Univer- 
sity of Nebraska at Lincoln, testified as follows: After 
a long walk and bowling with a girl friend, the victim 
was returning afoot and alone to his room at Abel Hall 
the early morning of June 27, 1970. Near the corner of 
22nd and Vine Streets in Lincoln, he was accosted by a 
black stranger “X,” who conversed briefly. The victim, 
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afflicted with petit mal epilepsy since 1959 and weary, 
then accepted from “X” the offer of an automobile ride to 
the hall. Instead ‘“X,” accompanied by three other 
blacks, one of whom was Narcisse, drove to a house un- 
known to the victim. The automobile was a light color, 
four-door model, between 1962 and 1965. It might have 
been a Chevrolet, but the victim was not sure. 

“XX” induced the victim to enter the house. Narcisse 
accompanied them. From the end of a brief, harmless 
conversation in the house to the conclusion of the affair 
the victim was constantly menaced and fearful of great 
bodily harm. ‘“X” was wielding a knife. Narcisse was 
participating willingly. Indeed he began the affair by 
repeatedly striking the victim around an eye, the sharp 
blows leaving cuts. “X” and Narcisse proceeded alter- 
nately and repeatedly to perpetrate copulation per os and 
per anus upon the victim. They stole $1 plus from him, 
and they forced him to write a $35 check payable to 
“U-Save.” 

The three men having dressed, ‘“X” drove the auto- 
mobile to U-Save, a gasoline station. The victim sat on 
the right front seat and Narcisse on the back seat. At 
the station the attendant altered the payee to “Crest” 
because he then was unable to cash the check. An at- 
tempt to cash the check at Crest proved unsuccessful. 
“X” then returned to U-Save where the attendant al- 
tered the payee to “U-Save.” ‘“X’s” purchasing 2 cartons 
of cigarettes and gasoline enabled the attendant to cash 
the check. “X”, receiving the proceeds, kept $11 and 
one of the cartons. He gave Narcisse two $5 denomina- 
tion bills and the other carton. He then drove the victim 
to Abel Hall at 2:30 a.m., Narcisse remaining in the back 
seat. When the victim left the automobile, “X” offered 
him a ring which the victim refused. The victim had 
been a prisoner of the two blacks approximately 2 hours. 

The police were not notified until 10 am. Ata lineup 
the victim identified Narcisse, saying he was “almost” 
certain. Testimony of the victim to times, places, and 
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descriptions was interspersed with statements such as 
“I am not sure.” 

The U-Save attendant, Preston Lapointe, generally 
corroborated the victim’s testimony to events there. The 
automobile was a 1961 model Impala Chevrolet, four- 
door, and light brown, Lapointe knew Narcisse by name, 
and he positively identified him in the lineup as well 
as at the trial. He observed the victim upon the return 
from Crest: ‘“He was sitting with his right arm on the 
panel with the window up... sullen. He didn’t say 
nothing. He didn’t move. Didn’t even look.” 

Narcisse returned afoot to the station, according to 
Lapointe, 21% hours later or at 3 a.m. Having requested 
Lapointe to call a taxicab, he accepted a ride in an auto- 
mobile occupied by blacks. 

Narcisse, age 19, testified to an alibi. Numerous wit- 
nesses, including a white candidate for a Ph.D. degree, 
the candidate’s wife, and a Lincoln police officer corrobo- 
rated the alibi in; part. Times, events, and identification 
of automobiles, clothing, and Narcisse’s hair style were 
sharply disputed. 

Aside from the question of corroboration, the evidence 
was sufficient for conviction on both counts under State 
v. Leary, 185 Neb. 76, 173 N. W. 2d 520 (1970). 

Narcisse’s complaint concerning the prosecutor’s re- 
fusal to stipulate to sodomy is novel in Nebraska. Stipu- 
lations that will shorten a trial without prejudice to the 
parties facilitate administration. We refer to the policy 
only to emphasize its irrelevance here. A new trial for 
defendant in the ordinary case would be a strange sanc- 
tion for breach of a duty to stipulate. 

The acts of sodomy were material to identification of 
Narcisse by the victim. The evidence may have ex- 
posed Narcisse to danger greater than that faced by an 
accused rapist. See A. L. I., Model Penal Code, 264, 276, 
and 277 (Tent. Dr. No. 4, 1955). The risk dwindles with 
better juries and greater understanding of the sexual 
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deviate. Furthermore, to find reversible error would 
feed a practice of frittering away public interests in social] 
defense. Refusal of a trial court in a criminal case 
to direct the prosecutor to accept an offer by defendant 
to stipulate to an essential element of the alleged cffense 
ordinarily constitutes no ground for a new trial. 

The statute defining sodomy does not require corrobo- 
ration. See § 28-919, R. R. S. 1943. In the absence of 
statute we have required corroboration of the victim’s 
testimony on charges of rape, assault with intent to 
commit rape, adultery, incest, and indecent fondling of 
a minor. See, State v. Gero, 184 Neb. 107, 165 N. W. 2d 
371 (1969); Pew v. State, 164 Neb. 735, 83 N. W. 2d 
877 (1957); Blue v. State, 86 Neb. 189, 125 N. W. 136 
(1910) (semble); State v. Witmer, 174 Neb. 449, 118 N. 
W. 2d 510 (1962); State v. Burton, 174 Neb. 457, 118 N. 
W. 2d 502 (1962). Under current judicial rules, corrob- 
oration generally is sufficient if it covers material facts 
tending to support testimony of the victim to the prin- 
cipal fact. Pew v. State, supra. 

“Corroboration requirements are presently common 
in seduction statutes, occasionally encountered in rape 
statutes, not usual in legislation dealing with sodomy or 
indecent exposure. A uniform policy on all sex offenses 
has a prima facie validity; but Wigmore’s attack on any 
such requirement gives one pause in extending it to 
new areas. In addition, it has been argued that a rigid 
requirement of corroboration would virtually preclude 
prosecutions in typical cases of minor sexual assault in 
dark theaters... ..” A. L. I., Model Penal Code 151 (Pro- 
posed Off. Dr., 1962). 

On balance testimony of the alleged victim in a crim- 
inal prosecution for sodomy with a human being is in- 
sufficient for conviction unless it is corroborated in ac- 
cordance with rules pertaining to other sexual offenses. 
See Abbott v. State, reversed on rehearing, 113 Neb. 
524, 206 N. W. 153 (1925) (semble). The evidence tend- 
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ing to corroborate the victim’s testimony was sufficient. 
The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. BENJAMIN D, Parrott, 
APPELLANT. 
188 N. W. 2d 694 


Filed July 9, 1971. No. 37855. 


Statutes: Intoxicating Liquors: Automobiles: Administrative Law. 
Tests authorized by statute to be used in determining the alco- 
holic content present in the body fluid of a person must be per- 
formed according to methods approved by the Department of 
Health. 


Appeal from the district court for Douglas County: 
Rupo.tpH TESAR, Judge. Affirmed. 


James T. Gleason of Collins & Collins, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuiTtTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEewron, and Ciinton, JJ. 


NEwTOoN, J. 

The defendant was convicted of driving a motor ve- 
hicle while under the influence of intoxicating liquor. 
Judgment was entered on the verdict and defendant ap- 
peals. The question presented is whether or not there. 
was sufficient foundation to sustain the introduction of 
evidence pertaining to a “breathalyzer” test. We affirm 
the judgment of the district court. 

Tests authorized by statute to be used in determining 
the alcoholic content present in the body fluid of a per- 
son must be performed according to methods approved 
by the Department of Health. See State v. Fox, 177 
Neb. 238, 128 N. W. 2d 576. A police officer testified in 
detail regarding the testing, preparing, clearing, and use 
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of the machine which performs the breathalyzer test. He 
also stated that he had a certificate to operate the ma- 
chine from the Department of Health, had been in- 
structed in its use by Dr. Bernstein of Creighton Uni- 
versity, and was experienced in using it. He was unable 
to say whether or not he had followed methods approved 
by the Department of Health, but stated he did follow 
instructions given by Dr. Bernstein. 

Although the issue is a close one, as we view it, the 
record is sufficient. The witness did testify that he had 
followed the training and instruction received from Dr. 
Bernstein and he was authorized to operate the machine 
by the Department of Health. In addition, Dr. Bern- 
stein testified that in instructing police officers in the 
use of the machine, he used guidelines set up by the 
Department of Health. In brief, the officer was in- 
structed in accordance with the methods recommended 
by the Department of Health; he followed the instruc- 
tions received, and in so doing, necessarily followed the 
Department of Health regulations. 

The judgment of the district court is affirmed. 

AFFIRMED. 

SMITH, J., concurring. 

The rules of the Department of Health pertaining to 
breath analysis had been published October 17, 1961, 
were in force without amendment at the time of trial, 
and were readily available. Defendant fails to specify 
any defect in the foundational evidence other than ab- 
sence of the rules from the record. 

The rules were legislative facts. See generally 1 
Cooper, State Administrative Law, 175 (1965): 2 Davis, 
Administrative Law Treatise, § 15.03, p. 353 (1958): 
Proposed Rules of Evidence for the United States Courts 
and Magistrates, Revised Draft, Rule 201, Advisory Com- 
mittee’s Note, subdivision (a), 51 F. R. D. 315, at 
p. 330. The district court may inform itself of 
legislative facts of agencies under the state Admin- 
istrative procedures Act by any method it desires, A 
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party, of course, has a constitutional and statutory right 
to attack their validity. This court would be mistaken 
were it to cling to the sporting theory of justice 
while highway carnage goes on and on. 

SPENCER, J., dissenting. 

Whether or not the tests actually performed were ac- 
cording to methods approved by the Department of 
Health on this record is purely speculation and conjec- 
ture. I dissent on the basis of State v. Fox, 177 Neb. 
238, 128 N. W. 2d 576. 


ELMER MINTKEN, APPELLEE AND CROSS-APPELLANT, V. 
NEBRASKA SURETY COMPANY, A CORPORATION, 
APPELLANT AND CROSS-APPELLEE, 

188 N. W. 2d 819 


Filed July 9, 1971. No. 37863. 


1. Principal and Agent: Contracts. An undisclosed principal is 
ordinarily bound by contracts made on his account by an agent 
acting within his authority. 

2. Interest: Accounts and Accounting. A claim is liquidated so as 
to bear interest where it is determined or readily determinable. 
It is sufficient if it is ascertainable by computation or a recog- 
nized standard. 


Appeal from the district court for Madison County: 
C. THomas Waite, Judge. Affirmed as modified. 


Robert M. O’Gara of Marti, O’Gara, Dalton & Bruck- 
ner, for appellant. 


George M. Moyer, Jr., of Moyer & Moyer, for appellee. 


Heard before WHITE, C. J., SPENCER, BosLAuUGH, SMITH, 
McCown, Newton, and CLInTon, JJ. 


SmitH, J. 

Elmer Mintken sued the surety on a grain warehouse- 
man bond for the balance due on an alleged sale of corn 
by Mintken to the principal. The district court directed 
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a verdict for Mintken, and it rendered judgment for 
$4,215, the alleged balance due, without interest to date. 
Defendant appeals. It contends that the sale was made 
to one other than the principal. Mintken cross-appeals. 
He contends that he was entitled to interest from date of 
delivery of the grain to the principal. 

The principal on defendant’s bond was Davis Feed and 
Grain, Inc., of which D. E. Davis was president and his 
wife, secretary. Davis agreed to purchase Mintken’s 
corn crop of 1966 for $1.27 a bushel. He made no dis- 
closure that he was acting as an agent, and Mintken was 
unaware of the corporation. Mintken completed delivery 
of the shelled corn to Davis at the farm on September 
13, 1966. Davis deposited it in the corporation eleva- 
tor without delivering to Mintken or anyone else scale 
tickets or a warehouseman’s receipt. A corporation em- 
ployee unloaded the grain into the elevator without 
weighing it. Estimates by Mintken and the sheller 
fixed the quantity of corn at 4,500 bushels. Davis with 
his personal check subsequently paid $1,500 on the bal- 
ance due. The corporation was adjudicated a bankrupt. 

D, E. Davis had incorporated his business of trucking, 
feed salesman, and elevator operator. He was president 
and his wife was secretary. They destroyed the corpo- 
rate records after the bankruptcy. The record of her 
testimony implies that the corporation was an alter ego 
for Davis and his wife: “Q... explain what office you 
held? A. Secretary, I guess....Q.... what became of 
the corporate records ...? A. Well, after we took bank- 
ruptcy we didn’t figure there was any need for the 
records anymore so they were destroyed. We didn’t have 
any place to keep them so they were destroyed.” The 
evidence was uncontradicted. 

An undisclosed principal is ordinarily bound by con- 
tracts made on his account by an agent acting within his 
authority. See, Garbark v. Newman, 155 Neb. 188, 51 
N. W. 2d 315 (1952); Restatement Agency 2d, § 186, p. 
420. No exception to the rule existed here. 
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The bond in suit was conditioned upon the faithful 
performance by the warehouseman of all provisions of 
law relating to the storage of grain. The Warehouse 
Act, sections 88-501 and 88-503(3), R. R. S. 1943, pro- 
vides: (1) That grain received without payment of the 
price for 30 days was held in storage and (2) that the 
depositor was entitled to the protection of the grain 
warehouseman bond. Regardless of the nature of the 
transaction in other contexts, Mintken became a person 
storing grain under the act. The district court correct- 
ly imposed liability on defendant for the principal amount 
of $4,215. 

The estimates of the quantity of corn sold by Mintken 
were correct within 280 bushels. The actions of the 
Davis corporation blocked an accurate determination of 
the exact amount. 

A claim is liquidated so as to bear interest where it is 
determined or readily determinable. It is sufficient if 
it is ascertainable by computation or a recognized stand- 
ard. Mid States Engineering v. Rohde, 182 Neb. 590, 
156 N. W. 2d 149 (1968). 

Mintken requests that we modify the judgment to 
allow interest at the legal rate from date of the last de- 
livery of the corn, September 13, 1966. His claim was 
not the subject of reasonable controversy within the 
meaning of Inland Drilling Co. v. Davis Oil Co., 183 
Neb. 116, 158 N .W. 2d 536 (1968). We grant the request. 

AFFIRMED AS MODIFIED. 


G. RoBert MucHEMORE, APPELLEE, v. Puitip E. HEFLIN 
ET AL., APPELLANTS. 
188 N. W. 2d 713 


Filed July 9, 1971. No. 37900. 


1. Courts: Equity: Injunction: Damages. A court of equity will 
not grant injunctive relief unless it be shown that an injury has 
been or will be suffered by the party seeking such relief. 
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: . An injunction will not be 
granted unless the right is clear, the damage irreparable, and 
the remedy at law inadequate to prevent a failure of justice. 


Appeal from the district court for Douglas County: 
Pau J. GArrorto, Judge. Reversed and dismissed. 


Thomas P. Leary, for appellants. 
Larry E. Miller, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, and CuintTon, JJ. 


McCown, J. 

Plaintiff filed suit for a permanent injunction to re- 
quire the defendants to dismantle an artificial drain 
extending from a downspout on defendants’ home to a 
point near the boundary between the two properties. 
The district court granted the injunction, ordered the 
removal of the drain, and restoration of the premises to 
their original condition. We reverse the judgment of 
the district court. 

The residences of the plaintiff and the defendants are 
located adjacent to each other in a developed area north 
of Omaha, Nebraska. The defendants’ lot is north and 
west of the plaintiff’s lot, and the drainage in the area 
is from the northwest to the southeast. Approximately 
43,000 square feet from three different residential lots, 
including the defendants, drain naturally onto the plain- 
tiffs lot. The boundary line between those lots and 
that of the plaintiff ran generally north and south. 

On the northeast corner of the defendants’ residence, 
there was a gutter and downspout which carried the 
run-off from approximately 900 square feet of defend- 
ants’ roof. In October 1969, the defendants installed a 
half-tile drain or trough 3 inches deep, and 34 feet 
long. It was covered with metal strips containing mul- 
tiple holes, and baffles were installed every 4 feet. The 
drain ran from the bottom of the downspout to the base 
of a large tree which grew on the boundary between 
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plaintiff and defendants. A rock wall extended along 
the boundary line, running 17 feet south of the tree, 
and 1314 feet north of the tree. The undisputed testi- 
mony was that whatever water reached the end of the 
drain went both north and south and percolated along 
the length of the wall. 

There is no evidence that any measureable amount 
of water from the drain ever reached the plaintiff's 
land. It is undisputed that there had been no damage 
of any kind from the time the drain was installed until 
the time of trial, which was almost a year. There was 
no testimony whatever that the drain installed by the 
defendants was negligently constructed. There was 
no qualified testimony that the drain would either in- 
crease or decrease the flow or amount of water from the 
defendants’ property to the plaintiff’s property. Neither 
was there any evidence from any qualified witness that 
the drain would in any reasonable probability cause 
damage in the future. The plaintiff’s evidence may be 
summarized as reflecting a fear that he might sustain 
some possible future damage under unusual circum- 
stances. There were no witnesses except the parties 
themselves, and they were not engineers or drainage 
experts. 

The crucial fact here is that no damage of any kind 
has occurred, and the evidence is completely speculative 
as to the cause, as well as the nature and extent, of any 
possible future damage. It is fundamental that an in- 
junction will not lie if the right thereto is unclear or 
the damage complained of is nonexistent. State v. Mer- 
ritt Brothers Sand & Gravel Co., 180 Neb. 660, 144 N. 
W. 2d 180. 

A court of equity will not grant injunctive relief unless 
it be shown that an injury has been or will be suffered 
by the party seeking such relief. Muff v. Mahloch Farms 
Co., Inc., 184 Neb. 286, 167 N. W. 2d 73. 

An injunction will not be granted unless the right 
is clear, the damage irreparable, and the remedy at law 
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inadequate to prevent a failure of justice. City of 
Omaha v. Rubin, 177 Neb. 314, 128 N. W. 2d 814. 

The record here establishes that the plaintiff has no 
right to injunctive relief. The judgment of the district 
court is reversed and the cause dismissed. 

REVERSED AND DISMISSED. 

SMITH, J., not participating. 


STATE oF NEBRASKA, APPELLEE, V. HAROLD NUSS, APPELLANT. . 
188 N. W. 2d 708 


Filed July 9, 1971. No. 37904. 
Criminal Law: Sentences: Appeal and Error: Courts. This court 


may reduce the sentence when in its opinion the sentence is ex- 
cessive. 


Appeal from the district court for Box Butte County: 
Rosert R. Moran, Judge. Affirmed as modified. 


Leo M. Bayer, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuiTE, C. J.. SPENCER, BoSLAUGH, SMITH, 
McCown, NEwrTon, and Cuinton, JJ. 


SMITH, J. 

The question on appeal is whether sentences on guilty 
pleas to 2 counts against Harold Nuss are excessive. The 
bill of exceptions incorporates a verbatim record of plea 
and sentencing hearings, and the presentence report. 

Count I charged issuance of an insufficient funds 
check of $90, and Count II, borrowing of more than $35 
by a false statement of financial condition. The court 
sentenced Nuss to imprisonment: 1 to 2 years on Count 
I, and 2 to 4 years on Count II, the latter sentence to 
run consecutively to the former. The maximum statu- 
tory punishments were 7 and 5 years respectively. 

The loan in Count II had been made in April 1968, for 
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$3,733.70. The check in Count I was 1 of 10 written in 
December 1968 and January 1969 for a total of $890. 
Nuss gave no reason for his conduct, but the checks were 
written approximately when his offense in Count II 
was discovered. Nuss then departed for California. 

Nuss, age 50 at the sentencing hearing in 1970, had 
completed 2 years of college. Separation from his wife 
in 1958 led to divorce in 1960 when their only child was 
age 15. Nuss’ criminal record consisted of 5 prior con- 
victions - 4 misdemeanors and 1 felony. All rested on 
fraudulent checks. Arrest dates and places of impris- 
onment were March-April 1956, Nevada; June 1958, 
Maryland; and 1962, Alaska. On the Alaska conviction 
Nuss received a discharge after 6 months imprisonment 
on a l-year sentence. 

At the time of arrest Nuss for 1144 years had been 
making up displays of fireworks. His employer, a Cali- 
fornia company, paid him a base salary of $500 a month 
and a commission of $25 a display. He worked satisfac- 
torily, for the company offered to rehire him. He was 
not an alcoholic, and no health condition was significant. 

This court may reduce the sentence when in its opin- 
ion the sentence is excessive. Among the elements, 
some overlapping, we consider are general and individual 
deterrence, punishment, and rehabilitation. Each case 
mainly depends on its own facts. 

We modify the 2-to-4 year sentence imposed on Nuss 
so that it shall run concurrently with the other sentence. 

AFFIRMED AS MODIFIED. 


LyncH Guy HOLLAMON, APPELLANT, V. EAGLE RACEWAy, 
INcC., A CORPORATION, ET AL., APPELLEES. 
188 N. W. 2d 710 


Filed July 9, 1971. No. 37938. 


1. Assumption of Risk: Damages. Where one, knowing and com- 
prehending the danger, voluntarily exposes himself to it, al- 


222 NEBRASKA REPORTS [Vou. 187 


Hollamon v. Eagle Raceway, Ine. 


though not negligent in so doing, he is deemed to have assumed 

the risk and is precluded from a recovery for an injury result- 

ing therefrom. 

One who participates in the sport of stock 
car racing assumes the ordinary risks of that sport. 

8. Judgments: Evidence: Parties. Summary judgment is an ex- 
treme remedy and should be awarded only when the issue is 
clear beyond all doubt, and any reasonable doubt touching the 
existence of a genuine issue of material fact must be resolved 
against the moving party. 

Summary judgment is authorized 

when the moving party is entitled to judgment as a matter of 

law, it is clear what the truth is, and no genuine issue remains 
for trial. 


Appeal from the district court for Lancaster County: 
Bartiett E. Boyes, Judge. Affirmed. 


Johnston, Grossman & Johnston, for appellant. 


Cline, Williams, Wright, Johnson & Oldfather, Kevin 
Colleran, Ginsburg, Rosenberg, Ginsburg & Krivosha, 
and Frederick H. Kauffman, for appellee Eagle Raceway, 
Ine. 


Joseph J. Cariotto, for appellee Quattrocchi. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and Cuinton, JJ. 


SPENCER, J. 

Plaintiff, Lynch Guy Hollamon, brought this action 
against Eagle Raceway, Inc., a corporation, and Louis S. 
Quattrocchi, defendants, for injuries sustained May 1, 
1965, at the Eagle Raceway when Quattrocchi’s racing 
car went out of control and catapulted into a spot in the 
pit area where plaintiff was sitting on a chair beside his 
own stock car which was participating in the races being 
held on that date. A motion for summary judgment was 
sustained, dismissing the action as against Eagle Race- 
way, Inc., which will hereinafter be referred to as de- 
fendant. Plaintiff perfected this appeal. We affirm. 

The motion was premised on an anticipatory release 
executed by the plaintiff, and the assumption of the 
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risks involved in automobile racing. The order of the 
district court did not specify the precise basis on which 
the dismissal was sustained. 

The release and waiver of liability agreement was 
judicially established in Brander v. Eagle Raceways, 
Inc., a declaratory judgment action docketed at Docket 
248, Page 194, in the district court for Lancaster County, 
Nebraska. That case was an equity action in which a 
jury was called at plaintiff’s request. Among the issues 
presented was the execution and existence of a waiver 
and release from liability and indemnity agreement 
given by plaintiff to defendant. The jury determined 
that the plaintiff signed the release and waiver of lia- 
bility and indemnity agreement on May 1, 1965, prior to 
the races and prior to the accident, naming the Eagle 
Raceways, Inc., as the party to be released. The waiver 
of liability and indemnity agreement referred to in the 
verdict of the jury is the identical release agreement 
involved herein. 

Plaintiff sets out 11 assignments of error. The only 
issue involved is whether or not the summary judgment 
was properly sustained and the cause of action properly 
dismissed as against Eagle Raceway, Inc. The answer 
depends upon whether there is any merit to either of the 
two principal issues presented: (1) The effect of the 
waiver and release agreement; and (2) whether plain- 
tiff assumed the risk of injury. 

In consideration of permission to enter upon the track 
premises operated by the defendant the plaintiff executed 
the release exonerating the defendant from all liability 
for injuries, and specifically assuming all risks incident te 
his presence on the premises. Plaintiff in his reply pleads 
fraud in the execution of the release. Whether the record 
sufficiently pierces the plaintifi’s allegations is an issue 
it is not necessary for us to meet herein. 

We find that the plaintiff, by participating in the rac- 
ing program May 1, 1965, as a stock car owner, and enter- 
ing the pit area as a participant in the racing program, 
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brought himself within the ambit of the maxim “volente 
non fit injuria,” which means where one, knowing and 
comprehending the danger, voluntarily exposes himself 
to it, although not negligent in so doing, he is deemed 
to have assumed the risk and is precluded from a re- 
covery for an injury resulting therefrom. Munson v. 
Bishop Clarkson Memorial Hospital, 186 Neb. 778, 186 
N. W. 2d 492. 

Plaintiff in his brief contends that assumption of risk 
was not pleaded with sufficient factuality to constitute 
an issue herein. There is no merit to this contention. 
The defendant, more than a month before the filing of 
its second amended answer, had taken plaintiff’s depo- 
sition exploring the possibility of this defense. Defend- 
ant’s second amended answer specifically incorporated 
the defense in paragraph 6. The allegations therein are 
as follows: “Alleges that any injuries or damages sus- 
tained by the plaintiff were the result of risks and dan- 
gers which were incidental to the sport of auto racing; 
that said risks and dangers were known and appreciated 
by the plaintiff; that the plaintiff voluntarily or deliber- 
ately exposed himself to said risks and dangers; and that 
plaintiff thereby voluntarily assumed the risks of any 
injuries or damages which he might have sustained.” 
Clearly, this was sufficient to alert plaintiff to the de- 
fense of assumption of risk. 

The facts, from plaintiff’s admissions, show that he was 
the coowner of an automobile participating in the races 
on May 1, 1965, sponsored and promoted by defendant. 
The same day, Louis S. Quattrocchi was driving one of 
the racing cars entered in the race, and during the course 
of the first race a malfunction occurred which caused 
Quattrocchi’s automobile to accelerate and to leave the 
track and catapult into the pit area, injuring plaintiff. 
The plaintiff’s vehicle was parked in a spot reserved for 
it in the pit area, which was located beyond the oval end 
of the track which formed the first two turns. Plain- 
tiff’s car was parked approximately 150 feet from the 
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east edge of the track. The pit area was on an incline, 
and the easternmost or back edge of the pit was about 
15 feet above the track, according to plaintiff’s estimate. 
Plaintiff’s trailer was parked against the south fence. 
He was sitting to the rear of his car, almost straight 
east and perhaps a little south of the roadway leading 
from the race track to the pit area. 

There is no factual dispute that plaintiff knew and 
appreciated the danger of being in the pit area. Plain- 
tiff’s car on previous occasions had generally been in 
this same area. He was aware that he was directly east 
of the opening off the first turn while in the pit area. 
Plaintiff conceded that there are some risks incident to 
racing, and estimated that if he were to consider rac- 
ing accidents over the whole racing season they would 
average one an evening. He stated that he would ex- 
pect cars to go out of control on occasions, and had con- 
sidered the possibility of an accident from a car coming 
into the pit area. While he viewed races from the pits 
most of the time, he could have gone any place else in the 
vicinity. There was no restriction confining him to the 
spot where his car was parked. In this respect, the rec- 
crd is conclusive that the location in the pit area 
chosen by plaintiff to view the race was the result of 
his own decision, and was not at the direction or designa- 
tion of defendant. 

One who participates in the sport of stock car racing 
assumes the ordinary risks of that sport. McCullough 
v. Omaha Coliseum Corp., 144 Neb. 92, 12 N. W. 2d 639. 
This includes one present as a participant in the pit 
area when a car goes out of control and enters the pit 
area. 

Summary judgment is an extreme remedy and should 
be awarded only when the issue is clear beyond all 
doubt, and any reasonable doubt touching the existence 
of a genuine issue of material fact must be resolved 
against the moving party. Storz Brewing Co. v. Kuester, 
178 Neb. 135, 132 N. W. 2d 341, 21 A. L. R. 3d 476. In 
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this instance, we believe that the defendant has met the 
test. 

It is obvious from plaintiff’s admissions that he knew 
and appreciated the danger inherent in his participation 
in the racing program; that he voluntarily exposed him- 
self to the danger; and that as a proximate result of the 
Ganger he sustained his injuries. There is no material 
fact issue requiring a jury submission, so summary 
judgment was properly entered. “Summary judgment is 
authorized when the moving party is entitled to judg- 
ment as a matter of law, it is clear what the truth is, and 
no genuine issue remains for trial.” John Deere Co. v. 
Van Conet, 185 Neb. 135, 174 N. W. 2d 85. 

For the reasons given, the judgment is affirmed. 

AFFIRMED. 


In RE FREEHOLDER’S PETITION OF KAUP. 
FRED B. KAUP ET AL., APPELLEES, V. VIOLET SWEET, 
APPELLANT. 

188 N. W. 2d 891 


Filed July 16, 1971. No. 37810. 


1. Statutes: Constitutional Law. L.B. 1878, Laws 1969, c. 710, 
§ 1, p. 2727, held to be constitutional. 

2. Schools and School Districts: Legislature. The establishment of 
school district boundaries is purely a legislative matter. 

8. Schools and School Districts: Statutes: Appeal and Error: Ad- 
ministrative Law. The courts on appeal cannot deny a change 
of school district boundaries under a statute enacted after the 
board entered its order granting a change in school district 
boundaries under the statute then in effect. 


Appeal from the district court for Holt County: 
WILLIAM C. SMITH, JR., Judge. Affirmed. 


Wilson, Barlow & Watson, for appellant. 
William W. Griffin, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and CLinton, JJ. 
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CuintTon, J. 

This action grows out of an appeal to the district court 
for Holt County from an order of the board established 
by subsection (2) of section 79-403, approving a free- 
holder’s petition for change of school district boundaries. 
The district court affirmed the action of the board ex- 
cept as to one noncontiguous tract. 

During the course of the procedures before the board 
in this matter and three other similar proceedings, ap- 
peals in which were tried together in the district court 
and argued and briefed together in this court, section 
79-403, R. R. 'S. 1943, was amended by the 1969 Legisla- 
ture. Two amendments are pertinent. L.B. 1378 with 
«the emergency clause became effective August 4, 1969. 
L.B. 798 with the emergency clause amended L.B. 1378 
and became effective September 30, 1969, and then be- 
came section 79-403, R. S. Supp., 1969. One of the ques- 
tions in each of the four cases is which version of the 
statute is applicable. 

In this case the petitioning freeholders requested cer- 
tain lands described in the petition be transferred from 
Class I School District No. 22 and Class VI School District 
No. 25 to Class II School District No. 44. School District 
22 is not an accredited grade school district located within 
accredited high School District No. 25. School District 
No. 44 is accredited. The petition requesting the trans- 
fer was filed with the board August 11, 1969. Notice 
was published and at a hearing on August 27, 1969, the 
transfer was approved. It is to be noted that the filing 
of the petition and the action of the board allowing the 
transfer all occurred during the time L.B. 1378 was in 
force. 

The appellant makes four assignments of error: (1) 
Section 79-403, R. S. Supp., 1969 (L.B. 798), should 
have been held to be controlling; (2) if L.B. 1378 is con- 
trolling, then the court should have found that statute 
unconstitutional because it creates an unreasonable and 
arbitrary classification in violation of Article III, sec- 
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tion 18, Constitution of Nebraska, and violates the equal 
protection clause of the Fourteenth Amendment, section 
1, to the Constitution of the United States; (3) the court 
should have found that the evidence and the petition 
for transfer did not satisfy the requirments of which- 
ever version of the statute is applicable; and (4) the 
court should not have permitted more than one tract 
of land to be transferred. We treat the assignments in 
order. 

As far as is pertinent to the first assignment, the two 
versions of the statute are as follows: L.B. 1378 pro- 
vides, “. . . asking to have any tract of land described 
therein set off from any Class I, II or VI schoo] district 
prior to January 1, 1970, or any time from a nonaccred- 
ited Class I, II, IJ or VI district in which it is situated 
and attached to an accredited district in the county of 
the residence of the petitioner or an adjoining county 
thereto.” (Emphasis supplied.) L.B. 798 provides, “.. . 
asking to have any tract or tracts of land described 
therein set off from a nonaccredited Class I, II, III or 
VI district in which it is situated and attached to an 
accredited district in the county of the residence of the 
petitioner or an adjoining county thereto.” 

The basis of the appellant’s claim of the applicability 
in this case of L.B. 798, which was not enacted until 
after the proceedings on the petition before the board 
were complete, is not clear. However, it must be that 
the trial court ought to have applied the later version 
which was in effect when the case was tried in the district 
court. This argument must be rejected. The question is 
one of separation of powers. Establishing school dis- 
trict boundaries is purely a legislative matter. De Jonge 
v. School Dist. of Bloomington, 179 Neb. 539, 139 N. W. 
2d 296; Johnson v. School Dist. of Wakefield, 181 Neb. 
372, 148 N. W. 2d 592. In this case the Legislature has 
delegated that power to the board. The courts can only 
review the action to see that the statutory requirements 
are met. The trial court could not act under L.B. 798 
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as this statute was not in effect when the board acted on 
the petition. Initial action by the court under L.B. 798 
would have been the exercise of a legislative function. 

L.B. 1378 authorizes the filing of a petition “asking to 
have any tract of land described therein set off from 
any Class I, II of VI school district prior to January 1, 
1970.” (Emphasis supplied.) If, therefore, there is no 
constitutional impairment of this provision and the other 
requirements of subsection (2) are met, then both the 
action of the board and the decree of the court affirming 
the action of the board were proper. 

Is L.B. 1378 unconstitutional because it creates an 
arbitrary classification or denies equal protection of 
the law? As already noted, the Legislature has plenary 
power over the boundaries of school districts. This court 
has held that the Legislature may act in this matter with- 
out the consent or even over the protest of the residents 
of the districts and may even destroy the districts. De 
Jonge v. School Dist. of Bloomington, supra. It would 
seem therefore that any claim of a constitutional viola- 
tion in the exercise of this legislative power must be 
very clear. In accordance with the usual rule doubts 
must be resolved in favor of the constitutionality of the 
statute. Terry Carpenter, Inc. v. Wood, 177 Neb. 515, 
129 N. W. 2d 475. 

On the matter of classification the argument of the 
appellant essentially is that granting to landowners, etc., 
of property on which children of school age reside in 
Class I, II, and VI districts, accredited or not, the right 
to transfer land and not permitting the same privilege 
to persons in Classes III, IV, and V districts (all of which 
operate both grade and high schools and differ only in 
population), is essentially arbitrary because, by remov- 
ing the requirement that the transfer be from a non- 
accredited to an accredited district, the Legislature has 
removed the sole basis which justified the classification 
and this makes it local or special legislation for the bene- 
fit of the individual. 
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Appellant cites City of Scottsbluff v. Tiemann, 185 
Neb. 256, 175 N. W. 2d 74. In that case this court held 
unconstitutional a statute creating municipal judge- 
ships in a group of cities, the class of which was closed 
by limiting its operation to those cities having certain 
population limits as determined by the 1960 census. As- 
suming but not deciding that the principle there an- 
nounced may be applicable to school districts, it is not 
in point here. We take judicial notice of the legislative 
history of L.B. 1378, as we may. Omaha Nat. Bank v. 
Jensen, 157 Neb. 22, 58 N. W. 2d 582. That history in- 
dicates that the objective of the Legislature in enacting 
this particular version of section 79-403 was to promote 
the educational interests of the school children involved 
by permitting voluntary transfers under appropriate con- 
ditions of land on which school children reside to the 
district where they attend school, and also to encourage 
and promote the enlargements of districts having a 
kindergarten through twelfth grade program. It is to 
be noted that the transfer must still be made to an ac- 
credited district. These are certainly legitimate legis- 
lative purposes and this court cannot say that the clas- 
sification complained of will not promote these legitimate 
aims. McDonald v. Rentfrow, 176 Neb. 796, 127 N. W. 
2d 480. In the last-cited case this court said: “A provi- 
sion in a statute allowing an owner of land in two ad- 
joining school districts to have his property in one dis- 
trict transferred to another district so that his whole 
unit of property is taxed in the district where his children 
are to be educated is not an unreasonable classification 
and is based upon a real and substantial difference 
in situation.” We see no essential difference in the 
situation in McDonald v. Rentfrow, supra, and that in- 
volved here. 

This and many other courts have said that subject to 
express constitutional limitations the power of the Leg- 
islature over the creation and alteration of school dis- 
tricts is plenary and may be exercised without the con- 
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sent and even over the protest of the inhabitants of the 
district. Halstead v. Rozmiarek, 167 Neb. 652, 94 N. W. 
2d 37; 78 C. J. S., Schools and School Districts, § 27, p. 
663; Board of Education v. Winne, 177 Neb. 431, 129 N. 
W. 2d 255. 

The appellant argues that the time limitation on trans- 
fer, to wit: “prior to January 1, 1970,” closes the class 
of persons who may take advantage of the provision. 
This assumes that no changes could take place in the 
classes of persons during the period. This is patently a 
false assumption. Obviously the same arguments could 
be made in a case where a statute is enacted and shortly 
thereafter repealed. Such repeal in the absence of a 
savings clause limits the application of the law to the 
period of its existence. L.B. 1378 was in fact repealed 
by L.B. 798 with the emergency clause effective Sep- 
tember 30, 1969. 

The appellant’s contention re the equal protection 
clause of the United States Constitution is answered by 
the following language from Hunter v. City of Pitts- 
burgh, 207 U. S. 161, 28 S. Ct. 40, 52 L. Ed. 151, quoted 
with approval in Halstead v. Rozmiarek, supra: “ ‘Al- 
though the inhabitants and property owners may by 
such changes suffer inconvenience, and their property 
may be lessened in value by the burden of increased 
taxation, or for any other reason, they have no right, 
by contract or otherwise in the unaltered or continued 
existence of the corporation or its powers, and there is 
nothing in the Federal Constitution which protects them 
from these injurious consequences.’ ” 

The appellant cited no cases and we have found none 
in which a statute such as this has been held to have 
violated any of the constitutional provisions relied upon. 
We hold that L.B. 1378 was constitutional. 

An examination of the record in this case shows that all 
pertinent requirements of subsection (2) of section 79- 
403 as amended by L.B. 1378 were complied with. 

‘ L. B. 1378 provided for the transfer of “any tract of 
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land.” All the land of the appellees was contiguous 
except one piece. This the trial court eliminated, ap- 
parently holding that to meet the requirements of the 
statute “any tract” all the land must be contiguous. This 
we believe was correct. Separation of the land by roads 
or highways did not constitute more than one tract. 
See Pischel v. Kreycik, 184 Neb. 332, 167 N. W. 2d 388. 
The term “tract” imports contiguity. The terms “any 
land” and “the territory” which were considered in 
Pischel v. Kreycik, supra, did not carry any such 
implication. 
AFFIRMED. 


IN RE FREEHOLDER’S PETITION OF CLARK. 
FLORENCE G. CLARK ET AL., APPELLEES, V. VIOLET SWEET, 


APPELLANT. 
188 N. W. 2d 889 


Filed July 16, 1971. No. 37809. 


Schools and School Districts: Statutes: Actions: Administrative 
Law. A petition to detach land from a school district filed with 
the board created by section 79-408, R. R. S. 1948, is not a 
pending action within the meaning of section 49-301, R. R. 8. 
1943. 


Appeal from the district court for Holt County: 
WiLuiaM C, SMITH, JR., Judge. Reversed and remanded 
with directions to dismiss. 


Wilson, Barlow & Watson, for appellant. 


William W. Griffin and Edward E. Hannon, for ap- 
pellees. 


Heard before WuitTe, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


CLINTON, J. 
This case was tried in the district court for Holt County 
and argued and briefed in this court together with 
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Kaup v. Sweet, ante p. 226, 188 N. W. 2d 891, and con- 
tains similar issues. The result is different, however, 
because we determnie that L.B. 798, Laws 1969, c. 711, 
§ 1, p. 2732, is the version of section 79-403 which is 
applicable. In this case the board denied the application 
and the district court on appeal granted the applica- 
tion. We reverse the judgment of the trial court. 

The petitioners sought to transfer land owned by them 
from Class I School Districts Nos. 22 and 86 and from 
accredited Class VI School District No. 25, within which 
districts Nos. 22 and 86 are located, to accredited Class 
II School District No. 44. This transfer was requested 
under the provisions of subsection (1) of section 79-403. 

Both versions of subsection (1) of section 79-403 con- 
tain the following provision: “If the land sought to be 
transferred pursuant to this subsection is also situated 
in a Class VI school district, the land shall not be set 
off from such Class VI district unless the requirements 
of subsection (2) of this section have also been met.” 
(Emphasis supplied.) 

In this case, the petition was filed on September 24, 
1969, and was denied by the board on October 14, 1969. 
The petition therefore was filed during the effective 
dates of L.B. 1378, Laws 1969, c. 710, § 1, p. 2727, but not 
acted upon until L.B. 798 was in effect. 

Subsection (2) of L.B. 798 provides only for transfers 
from “a nonaccredited Class I, II, III or VI district in 
which” the land is situated. The express language of 
the act as well as its legislative history clearly indicate 
that where the Class I district is located within an ac- 
credited Class VI district no transfer is permitted unless 
the requirements of subsection (2) are met. Subsection 
(2) of L.B. 798 provides for the transfer of land only 
from a nonaccredited Class VI district. The petitioners 
themselves asked for transfers both from the Class I 
districts and the accredited Class VI district. Legisla- 
tive history of which we take judicial notice also shows 
that Class I districts located within Class VI districts are 
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to be treated differently than the Class I district not so 
located. The legislative purpose seems to have been 
to protect the territorial integrity of an accredited Class 
VI district. 

The appellant Sweet argues that L.B. 798 is applicable 
because section 79-403 in all its versions is only a pro- 
cedural statute and does not grant any substantive rights 
and that therefore the repeal of L.B. 1378 by L.B. 798 
makes the provisions of L.B. 798 applicable. The appel- 
lees contend that their “cause of action” accrued with 
the filing of the petition with the board and that the 
general savings statute, section 49-301, R. R. S. 1943, 
preserves their “cause of action” under L.B. 1378. 

It seems clear to this court that section 79-403 gives 
both a right and prescribes procedure. Without section 
79-403 in some form the petitioners would have no right 
at all to affect school district boundaries. The right 
granted is then substantive as distinguished from ad- 
jective or procedural. However, the real question is not 
so much whether the right given is substantive, but 
rather is it such a right that once the petitioners have 
taken the initial steps to implement this right can the 
Legislature take it away from them? 

The term “right” has a “wide scope of meaning in its 
various legal applications and it has no satisfactory defi- 
nition or explanation except in connection with some con- 
crete conception of the thing out of which it grows.” 
77 C. J. S., Right, p. 390. The authorities we have 
cited in Kaup v. Sweet, supra, clearly indicate that the 
inhabitants of school districts have no vested rights in 
the territorial integrity of school districts. The power 
of the Legislature is plenary. Such rights as are granted 
by the statutes can be terminated by the Legislature up 
until the time the board had acted and the boundary 
changes had been actually accomplished. Even then 
the boundaries could be changed by subsequent legis- 
lative act. 

The question to be answered then becomes one of de- 
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termining the kind of right to which section 49-301, R. R. 
S. 1943, is applicable. What pending actions did the 
Legislature intend to preserve? Section 49-301, R. R. S. 
1943, is as follows: ‘Whenever a statute shall be re- 
pealed, such repeal shall in no manner affect pending 
actions founded thereon, nor causes of action not in 
suit that accrued prior to any such repeal, except as 
may be provided in such repealing statute.” 

It is to be observed that the savings act applies to 
actions pending and causes of action not in suit that 
have accrued. This court had occasion to construe the 
general savings act in State ex rel. City of Grand Island 
v. Union Pacific R.R. Co., 152 Neb. 772, 42 N. W. 2d 867. 
The court there said: “The word ‘actions,’ in a legal 
sense, has been defined as ‘a judicial proceeding for the 
enforcement or protection of a right, the redress or pre- 
vention of a wrong, or the punishment of a public offense.’ 
Webster’s New International Dictionary.” 

The filing of the petition with the board was not the 
commencement of a judicial proceeding. When L.B. 
1378 was repealed, therefore, there was no judicial pro- 
ceeding pending. Did the appellees have an accrued 
cause of action under L.B. 1378 at the time it was re- 
pealed? We hold that because of plenary power of the 
Legislature in school boundary matters they did not. 
This precise question was before the Supreme Court of 
Wisconsin in State ex rel. Sanderson v. Amundson, 236 
Wis. 523, 295 N. W. 691. The general savings act in that 
case contained the following language: “or rights of 
action accrued under such statute before the repeal 
thereof.” In that case the petitioner had made applica- 
tion to have land detached from a school district. The 
board having jurisdiction had denied the application. 
The petitioner then appealed to an appeals board as pro- 
vided by statute. Before the order of the appeals board 
was entered its function was abolished by the Legislature. 
The petitioner claimed his cause of action or special 
proceeding was saved by the general savings statute. 
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The court held otherwise, saying that the savings statute 
did not apply and that the proceeding before the ap- 
peals board was not an “action” within the meaning of 
the statute. 

Since L.B. 798 was the applicable statute and did not 
authorize transfers from an accredited Class VI district, 
the trial court erred in allowing the petition. The judg- 
ment of the trial court is reversed and the cause re- 
manded with directions to dismiss the petition. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


IN RE FREEHOLDER’S PETITION OF WEBER, 
Epwarb E. WEBER ET AL., APPELLEES, V. VIOLET SWEET, 
APPELLANT, 

IN RE FREEHOLDER’S PETITION OF BERNT. 
DoNnALD BERNT ET AL., APPELLEES, V. VIOLET SWEET, 
APPELLANT. 

188 N. W. 2d 895 
Filed July 16, 1971. Nos. 37811, 87812. 


Appeals from the district court for Holt County: 
WiLuiAM C. SMITH, JR., Judge. Reversed and remanded 
with directions to dismiss. 


Wilson, Barlow & Watson, for appellant. 
William W. Griffin, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and CLIntTon, JJ. 


CLINTON, J. 
The result here is governed by the opinion in Clark 
v. Sweet, ante p. 232, 188 N. W. 2d 891. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
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STATE OF NEBRASKA, APPELLEE, v. DANNY C. HATTEN, 
APPELLANT. 
188 N. W. 2d 846 


Filed July 16, 1971. No. 37823. 


1. Constitutional Law: Criminal Law: Federal Practice and Proce- 
dure. The standards applicable to waiver of the right against 
self-incrimination established by Miranda v. Arizona, 384 U. S. 
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 A. L. R. 3d 974, June 18, 
1966, do not have retroactive application. 

2. Constitutional Law: Criminal Law: Waiver. A defendant may 
waive a constitutional right or guarantee provided it is done 
knowingly and voluntarily. 

8. Constitutional Law: Criminal Law: Post Conviction: Evidence. 
The burden of proof in a post conviction hearing is on the 
petitioner. 

4, Constitutional Law: Criminal Law: Attorney at Law: Evidence. 
An attorney is not to be deemed ineffective to the point of im- 
pairment of constitutional rights of client by viewing his advice 
retrospectively. 


Appeal from the district court for Otoe County: 
Victor H. Scumipt, Judge. Affirmed. 


Paul E. Watts, Michael N. Schirber, Samuel A. Boyer, 
Jr., and Steve Greenberg, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwrTon, and Cuiinton, JJ. 


CLINTON, J. 

This is an appeal from a denial by the trial court of a 
motion under the Post Conviction Act to vacate and 
set aside a conviction of first degree murder committed 
in the course of a robbery. We affirm the judgment of 
the trial court. The petitioner was tried before a jury 
on July 12 to 19, 1965. A verdict of guilty was rendered 
and on July 30, 1965, the petitioner, pursuant to the 
verdict, was sentenced to life imprisonment. In this 
post conviction proceeding the trial court appointed 
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counsel and an evidentiary hearing was held. 

The motion to vacate is founded upon the allegation 
of ineffective counsel because such counsel allegedly 
failed in complete disregard of petitioner’s “notice and 
manifest desire to appeal his conviction and sentence” 
to perfect an appeal. The motion claims meritorious 
grounds for appeal, to wit: (a) Evidence used at the 
trial was obtained as the result of unreasonable searches 
and seizures in violation of constitutional prohibitions; 
and (b) the petitioner’s constitutional rights against self- 
incrimination were violated. Mention in this opinion 
of the specifics of allegations underlying (a) and (b) 
will be made as required. 

At the evidentiary hearing the county attorney to 
whom a confession had been given was called by the 
petitioner as a witness. The petitioner himself testified 
at this hearing and there was offered and received in 
evidence on behalf of the petitioner a partial transcript, 
prepared at the request of the petitioner’s attorney, of 
the testimony at the trial before the jury. Chief defense 
counsel at the trial was called as a witness by the State. 

In order to obtain a proper perspective of the issue 
with reference to the claim of ineffective counsel be- 
cause of failure to appeal, it is necessary to summarize 
some of the facts surrounding the trial. The record dis- 
closes that the petitioner was taken into custody on the 
day the offense charged occurred and later that day made 
a written confession of the crime. Prior to the signing 
of the confession he signed a waiver in writing as follows: 

“WAIVER 

“I, Danny Charles Hatten, have been advised by 
Sheriff Hall of Otoe County, Nebraska, that I am under 
arrest as a result of the shooting of Ella Snyder of near 
Talmage, Nebraska, and that there will be charges filed 
against me in connection with that matter. 

“Mr. Hall has advised me that I have a right to re- 
main silent and not answer any questions nor give any 
information regarding this matter, and that it is my 
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right not to incriminate myself. He has, also, advised 
me that I may have legal advice in this matter. All 
these things Sheriff Hall advised me when I first saw 
him earlier to day and has again told me at this time. 
“T understand my rights to have a lawyer and to 
remain silent, but I wish to waive them and to give a 
statement regarding the circumstances of the shooting 
and other matters. 
“I am twenty-five years old and I completed the 
11th grade in school and am presently taking a cor- 
respondence course to complete my highschool educa- 
tion. I have served six years in the United States Army 
and got an Honorable Discharge in 1963. I consider 
myself capable of understanding and considering my 
rights and I have done so in executing this waiver. 
“Signed at Nebraska City, Nebraska, this 27 day of 
March, 1965, at 7:11 o’clock P.M. 
‘“ Danny C, Hatten 


“WITNESS: 
“Betty Peterson Sharp " 


The confession stated, among other things, that the 
petitioner had been engaged in his current job as a sales- 
man only a few weeks; he had financial problems; on 
March 26 he received an income tax refund and with 
a portion of this bought a .22 revolver; “I bought the 
gun to try to get some money”; on the afternoon of the 
26th, he used the gun for target practice and reloaded 
the gun; and the next morning he started out to sell 
and the home of a customer where he had earlier been 
nicely treated and made sales “popped into” his mind. 
He went to the home. He gave the lady some samples 
of his wares. She made a purchase and went to get her 
glasses. When she returned he pulled the gun and 
forced her to write a check for $200. The victim then 
went to the other room. He followed her, gun in hand. 
She sat on the bed and he looked for something to tie 
her with. She threw a pillow at him. “T thought she 
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was jumping up and I just pulled the trigger.... She 
laid back on the bed. I knew she had been hit by the 
way she fell back.” He left, taking the check, check- 
book, and gift samples with him. He and his car were 
observed shortly after he left the place. He threw out 
the checkbook and later the gun. He went to a drug- 
store, cashed the check, and obtained some money orders. 
The confesson concluded: “I know this statement can 
be used as evidence against me and I gave it because I 
just wanted to get it off my chest.” 

Trial counsel did not enter the picture until sometime 
later, apparently on March 29. 

The circumstances surrounding the waiver and the 
confession were thoroughly explored both at the evi- 
dentiary hearing and at the trial. This evidence discloses 
that the actual oral admonitions given petitioner con- 
cerning his rights to counsel and to remain silent were 
more extensive than indicated in the waiver. It dis- 
closes he was advised he would be charged with a crime, 
the nature of which would depend upon the outcome 
of shooting the victim; that he had the right to an at- 
torney and to remain silent; that anything he said would 
be reduced to writing and used against him; that all of 
this took place before interrogation began; that no prom- 
ise was given nor threats made; and that no coercion of 
any kind preceded or accompanied the interrogation and 
confession. The findings of the court as to voluntariness 
of the confession and that his right to counsel and against 
self-incrimination were intelligently and voluntarily 
waived under the constitutional standards prevailing 
prior to June 13, 1966, the date of the opinion in Miranda 
v. Arizona, 384 U. S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 
694, 10 A. L. R. 3d 974, were fully justified. The stand- 
ards laid down in that case do not apply to convictions 
prior to that date. Johnson v. New Jersey, 384 U. S. 
719, 86 S. Ct. 1772, 16 L. Ed. 2d 882. 

At the trial the voluntariness of the confession was 
attacked unsuccessfully. 
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The trial strategy of counsel was to save the peti- 
tioner from the electric chair by admitting the act, but 
attempting to show, save for the fact that the act was 
committed in the course of a felony, that the mental 
state of the petitioner was such that it did not character- 
ize first degree murder and did not deserve the death 
penalty. This strategy was successful. 

The evidence adduced at the evidentiary hearing was 
primarily directed to the issue of ineffective counsel 
because of failure to appeal. The evidence on the point 
clearly justified the trial court’s denial of the motion. 

Petitioner testified as follows. After trial he dis- 
cussed the matter of appeal with both his attorneys. 
They asked him whether he wanted to appeal or not. 
He told them he wanted to discuss it with his wife and 
mother. Two days later he notified them he wanted 
to appeal. He testified that after his confinement in 
the penal complex he wrote one letter asking the status 
of his appeal. Counsel did not answer. He wrote a 
second letter and this time received a reply stating he 
had signed a waiver of his right to appeal. He did not 
have copies of his letters or replies. He did not recall 
signing any papers. He stated he talked to his attor- 
ney only twice about the appeal, once during trial and 
then on July 30, 1965. He stated he never saw him 
at all between July 19 and July 30, 1965. He acknowl- 
edged the signature on the written waiver of appeal 
as his but he does not know how it got there. The waiver 
was captioned in the case and is as follows: 

“Comes now the defendant herein and on this 17th 
day of August, 1965, hereby waives his right of appeal 
in this matter. 

“(Signed) Danny C. Hatten 


DANNY CHARLES HATTEN” 


Counsel who represented the defendant at the jury 
trial was called by the State. He testified he had five 
conferences with the petitioner following the jury ver- 
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dict on July 19, 1965. Those were on July 20, 21, 27, 28, 
and 30, 1965. This is borne out by copy of the time 
records submitted in support of claim to the county for 
services. Counsel testified that at these conferences a 
new trial and matter of appeal were discussed. The 
petitioner decided against appeal because the possibility 
of the death penalty in the event of a second convic- 
tion “didn’t appeal to the defendant at all.” The jury 
had at one time voted seven to five for the death penalty. 
On July 27, 1965, the petitioner made his decision not to 
appeal, After petitioner’s commitment to the penal 
complex, counsel visited him there and it was at this time 
that the waiver was signed on August 17, 1965. The 
correspondence with the petitioner was introduced. The 
first letter from the petitioner was dated August 16, 
1966. It did not mention the appeal, but expressed a de- 
sire for a conference. This letter was answered on Au- 
gust 19, 1966. The next letter from the petitioner was 
dated March 25, 1967. It mentioned for the first time the 
matter of appeal and referred to matters he had found 
out since being in the penal complex. This letter was 
answered March 29, 1967. 

A defendant may waive a constitutional right or guar- 
antee provided it is done knowingly and voluntarily. 
State v. Ninneman, 179 Neb. 729, 140 N. W. 2d 5. The 
evidence clearly supports a knowing and voluntary 
waiver and the reason appears to have been a desire on 
the part of the petitioner to avoid the risk of a possible 
death penalty on retrial. At the time of this waiver 
the question of a greater punishment on retrial had not 
yet become a constitutional issue. It was then and 
apparently still may be a real hazard. North Carolina 
v. Pearce, 395 U. S. 711, 89 S. Ct. 2072, 23 L. Ed 2d 
656; Moon v. Maryland, 398 U. S. 319, 90 S. Ct. 1730, 26 
L. Ed. 2d 262. Not yet determined is the question 
whether a jury may impose a more severe sentence on 
retrial. Skipper v. Cox, 320 F. Supp. 934. 

The petitioner contends that trial counsel should have 
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appealed and raised the issue of arrest without probable 
cause and then on retrial would have been in a position 
to move to suppress, because they were the fruits of an 
illegal arrest, the confession, and certain documentary 
evidence taken from the petitioner’s car. No evidence 
was introduced by the petitioner to specifically support 
the proposition of arrest without probable cause. The 
testimony in the partial transcript from the trial and 
that presented at the evidentiary hearing, for reasons 
already mentioned, namely, the possession and cashing 
by the petitioner of the victim’s check, the purchase of 
the gun, the presence of the petitioner near the scene 
shortly after the event, plus the apparent ability of the 
victim to make a statement before her death, leads to 
the conclusion that the arresting officers were in posses- 
sion of information which gave probable cause. Other- 
wise the almost immediate apprehension of the peti- 
tioner cannot be explained. This clearly disposes of the 
question of illegality of the arrest. State v. Agnew, 184 
Neb. 700, 171 N. W. 2d 542; State v. Harding, 184 Neb. 
159, 165 N. W. 2d 723; State v. Perez, 182 Neb. 680, 157 
N. W. 2d 162. 

On question of the validity of search of the automobile 
in connection with lawful arrest, see State v. Putnam, 
178 Neb. 445, 133 N. W. 2d 605, and cases collected at 
19 A. L. R. 3d 727, 775. The burden of proof in this post 
conviction hearing was on petitioner. He did not at the 
evidentiary hearing explore the circumstances of the 
search of the auto. The only evidence he introduced on 
the point was his own statement that he did not consent 
to the search. If the search was made in appropriate 
connection with a valid arrest his lack of consent was 
immaterial. He was arrested at his home. He went 
there by automobile. It apparently was nearby. More 
than lack of consent would have to be shown to make the 
search invalid. All we have said assumes that there was 
no warrant for the search. The petitioner made no at- 
tempt to show that there was no warrant. There is 
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nothing in the record to indicate that the motions to 
suppress would probably have succeeded. Petitioner has 
not shown he was prejudiced. United States v. Maroney, 
408 F. 2d 1186. 

The petitioner claims his rights against self-incrim- 
ination were violated because, after giving his confes- 
sion, he was taken to the hospital for identification by 
the victim who was then critically ill from her wounds 
and who in fact later died. The petitioner’s constitu- 
tional rights in this connection were not violated. See 
Stovall v. Denno, 388 U. S. 293, 87 S. Ct. 1967, 18 L. Ed. 2d 
1199, where viewing in the hospital was held to be im- 
perative because it was uncertain whether the victim 
would survive. That case also holds that United States 
v. Wade, 388 U. S. 218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149, 
and Gilbert v. California, 388 U.S. 263, 87 S. Ct. 1951, 
18 L. Ed. 2d 1178, do not have retroactive application. 
See, also, People v. Gersbacher, 44 Ill. 2d 321, 255 N. E. 
2d 429. 

The burden of proof was on the petitioner to estab- 
lish a basis for relief. State v. Rapp, 186 Neb. 785, 186 
N. W. 2d 482. The petitioner in this case does not main- 
tain he is innocent. His argument essentially is that if 
his trial counsel had foreseen future developments of the 
law and been able to persuade the courts to apply them 
in petitioner’s case, then it would have been much more 
difficult to convict him or he might possibly have been 
acquitted. An attorney is not to be deemed ineffective 
to the point of impairment of constitutional rights of 
client by viewing his advice retrospectively. Hender- 
son v. Cardwell, 426 F. 2d 150. In addition to waiving 
his right of appeal the petitioner has also not shown 
meritorious grounds for an appeal. State v. Myles, 187 
Neb. 105, 187 N. W. 2d 584. 

AFFIRMED. 
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In RE APPLICATION OF PHILIP G. SCHMER. 
PuHitip G. SCHMER, APPELLANT, IMPLEADED WITH ERNEST 
LIHS, APPELLEE, v. PAUL ABLER DOING BUSINESS AS CENTRAL 
TRANSPORT COMPANY, APPELLEE, CLARK BROS. TRANSFER, 


Inc., INTERVENER-APPELLEE. 
188 N. W. 2d 696 
Filed July 16, 1971. No. 37884, 


1. Statutes: Public Service Commissions: Carriers: Appeal and 
Error. The statute governing the transfer of certificates of 
public convenience and necessity is permissive in terms, not 
mandatory, and an order of the Nebraska State Railway Com- 
mission pertaining to a transfer will be sustained unless it 
appears to be unreasonable and arbitrary. 

2. Contracts: Public Service Commissions: Carriers: Equity: Spe- 
cific Performance. It is generally held that the necessity of 
obtaining the approval of the Nebraska State Railway Commis- 
sion to transfer a certificate of public convenience and neces- 
sity does not preclude a court of equity from decreeing specific 
performance of an agreement to transfer such a certificate, sub- 
ject to approval by the commission. 

3. Contracts: Public Service Commissions: Powers: Carriers. The 

Nebraska State Railway Commission does not have authority to 

determine the validity of contracts for the purchase of certifi- 

cates of public convenience and necessity. 

- The existence of a dispute 
regarding the enforceability of a contract for the transfer of 
a certificate of public convenience and necessity does not de- 
prive the Nebraska State Railway Commissiun of power to 
approve the transfer. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Moyer & Moyer and Nelson, Harding, Marchetti, Leon- 
ard & Tate, for appellant. 


Ernest Lihs, pro se. 
Acklie & Peterson, for appellee. 


Kutak, Rock, Campbell & Peters, for intervener-ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CiintTon, JJ. 
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NEwTOoN, J. 

This is an appeal from orders of the Nebraska State 
Railway Commission denying an application for transfer 
of a certificate of public convenience and necessity. The 
orders of the railway commission are reversed. 

One Ernest Lihs, holder of a certificate of public 
convenience and necessity as a motor carrier, joined with 
applicant Philip G. Schmer in an application to the 
railway commissoin for approval of a transfer of the 
certificate to Schmer. The application states it was 
made pursuant to an oral agreement for the sale of the 
certificate to Schmer for a consideration of $2,000. In- 
tervener and protestant objected to the transfer. Sub- 
sequently Lihs notified the railway commission he had 
acted “erroneously” when he joined in the application 
and no longer desired to transfer the certificate. There- 
upon the railway commission denied the application be- 
cause of the absence of a continuing consent to it by the 
transferor. Later Lihs asked that his certificate be can- 
celed and an order was entered revoking the certificate. 
No hearing on the merits of the application was had. 
Any decision must be based solely on the pleadings 
filed and the orders of the railway commission. 

Where a certificate of public convenience and neces- 
sity is not dormant, it may be transferred on approval 
of the railway commission if the transfer will be con- 
sistent with the public interest, will not unduly restrict 
competition, and if the transferee is fit, willing, and able 
to perform the service proposed. See Transit Homes, 
Inc. v. National Trailer Convoy, Inc., 173 Neb. 391, 113 
N. W. 2d 638. 

The statute governing the transfer of certificates of 
public convenience and necessity is permissive in terms, 
not mandatory, and an order of the railway commission 
pertaining to a transfer will be sustained unless it ap- 
pears to be unreasonable and arbitrary. See, Transit 
Homes, Inc. v. National Trailer Convoy, Inc., supra; 
Caudill v. Lysinger, 161 Neb. 235, 72 N. W. 2d 684. 
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No evidence having been taken, no basis exists for a 
finding that the elements required for a transfer of the 
certificate are not present nor was such a finding made. 
On this record it appears that the transfer might pos- 
sibly be entitled to approval. To deny it without a 
hearing ordinarily imports an unreasonable and arbitrary 
act. 

It is generally held that the necessity of obtaining the 
approval of the railway commission to transfer a certi- 
ficate of public convenience and necessity does not pre- 
clude a court of equity from decreeing specific perform- 
ance of an agreement to transfer such a certificate, sub- 
ject to approval by the railway commission. See, Wat- 
son Bros. Transp. Co., Inc. v. Jaffa (8th Cir., 1944), 148 
F, 2d 340; Lennon v. Habit, 216 N. C. 141, 4S. E. 2d 339; 
Royal Blue Coaches, Inc. v. Delaware River Coach Lines, 
Inc., 140 N. J. Eq. 19, 52 A. 2d 763, 2 N. J. 73, 65 A. 
2d 264; 13 Am. Jur. 2d, Carriers, § 93, p. 640. 

The railway commission does not have authority to 
determine the validity of contracts for the purchase of 
certificates of public convenience and necessity. See 
Watson Bros. Transp. Co., Inc. v. Jaffa, supra. 

We have here a situation presented that cannot be re- 
solved by either the railway commission or a court of 
equity acting alone. Each has exclusive jurisdiction of 
a portion of the problem presented and one or the 
other must take the first step toward a solution. A 
court of equity can require specific performance by 
the parties but cannot control the discretion of the 
railway commission. The railway commission can 
grant permission to the parties to effect the transfer 
but cannot require it. In this instance, the first 
step taken by the parties was before the railway com- 
mission. The railway commission had jurisdiction to 
determine the application for a transfer on its merits 
and if entitled to approval, to enter an order accord- 
ingly. This, as previously pointed out, would be an order 
permissive in nature and the dispute between the par- 
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ties as to the validity of the contract would remain for 
resolution by a court of equity. We cannot see that it is 
material whether the railway commission or the court 
acts first. The existence of a dispute regarding the en- 
forceability of a contract for the transfer of a certificate 
does not deprive the railway commission of power to 
approve the transfer. See Walker v. United States, 208 
F, Supp. 388 (1962). 

Under the existing circumstances, the order of the 
railway commission refusing a hearing on the merits 
of the application, and revoking the certificate pursu- 
ant to Lihs’ request, are tantamount to, and have the 
same effect as, a finding that the agreement for a trans- 
fer of the certificate is invalid and unenforceable. This 
is a usurpation of the powers of a court of equity and 
constitutes an unreasonable and arbitrary disposition 
of the case. 

The question pertaining to approval or disapproval 
of the application for transfer of the certificate of pub- 
lic convenience and necessity should be determined on 
its merits, and if approval is given, the interested parties 
may then apply to a court of equity for a determination 
regarding the validity of the contract. The orders of 
the Nebraska State Railway Commission are reversed. 

REVERSED. 


Gary M. HANSEN, DOING BUSINESS AS HANSEN FLYING 
SERVICE, APPELLEE, Vv. ARTHUR J. ABBOTT, APPELLANT, 
188 N. W. 2d 717 


Filed July 16, 1971. No. 37911. 


1. Accounts and Accounting: Contracts. An account stated is an 
agreement, express or implied, between the parties, who have 
had previous transactions with each other, fixing and determin- 
ing the amount due from one to the other. 

In creating an account stated, the minds of 

the parties thereto must meet and understand that a final ad- 
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justment of the respective demands of each upon the other is 
being made. 

3. Accounts and Accounting: Contracts: Debtor and Creditor: Pay- 
ment. In the absence of fraud, mistake, or duress, the giving of 
a check by a debtor to his creditor in payment of his account, 
without clearly defined reservations, will ordinarily create an 
account stated. 


Appeal from the district court for Cherry County: 
Rosert R. Moran, Judge. Affirmed. 


E. A. Anderson and Maupin, Dent, Kay, Satterfield, 
Girard & Scritsmier, for appellant. 


Michael V. Smith, for appellee. 


Heard before WuiITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


NEwrTon, J. 

This is an action on an account stated. A check, on 
which payment was subsequently stopped, was given 
by defendant to plaintiff for the full amount of the ac- 
count. Plaintiff’s motion for a directed verdict was 
sustained and he recovered judgment. We affirm the 
judgment of the district court. 

Defendant employed plaintiff to repair a severely 
damaged airplane. There was no preliminary agreement 
relative to the amount to be charged for making the 
repairs. The plane was repaired and the adequacy of 
the repairs is not questioned. An itemized statement 
of the charges for repairing the plane was forwarded 
to defendant. Thereafter defendant called at plaintiff’s 
place of business and a copy of the statement was handed 
to him. Defendant looked the statement over and pro- 
tested that the bill was “awful high.” After some fur- 
ther discussion, defendant made out a check for the full 
amount of the statement and gave it to plaintiff. A re- 
ceipt for the payment was then given to defendant. Sub- 
sequently defendant stopped payment on the check and 
this action was instituted. 
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Defendant has not pleaded, nor does the evidence in- 
dicate, that the check was given as the result of fraud, 
mistake, or duress. It is clear that defendant voluntar- 
ily delivered his check with a view to paying his ac- 
count in full on the basis of the statement tendered, 
notwithstanding any reservations he may have had re- 
garding its reasonableness. Under such circumstances, 
does the giving of the check create an account stated? 

An account stated is an agreement, express or im- 
plied, between the parties, who have had previous trans- 
actions with each other, fixing and determining the 
amount due from one to the other. See, Jorgensen v. 
Kingsley, 60 Neb. 44, 82 N. W. 104; Bingaman v. Hunt- 
ley, 1389 Neb. 819, 299 N. W. 180. 

In creating an account stated, the minds of the parties 
thereto must meet and understand that a final adjust- 
ment of the respective demands of each upon the other 
is being made. See Martin Milling Co. v. Evelyn, 179 
Neb. 31, 136 N. W. 2d 177. 

These rules must be applied as of the time of the final 
transaction between the parties and without reference 
to a later change of mind by one of them. Without a 
doubt, the parties, at the time of their discussion and of 
the exchange of the check and the receipt, were aware 
that they were then determining, fixing, and settling 
the amount due with a view to its final adjustment and 
determination. There was, on the basis of these undis- 
puted facts, positive evidence of an account stated. In 
Behrens v. Kruse, 132 Minn. 69, 155 N. W. 1065, it is 
stated: “If the defendant had given a check for this 
whole account, then under well settled principles this 
would have operated as an account stated, that is, an 
agreement that the account was correct. * * * 

“While the transaction in this case was not an ac- 
count stated as to the whole account, it was an account 
stated as to the items for which checks were given.” 

Defendant contends that the giving of the check, al- 
though admissible as evidence of an account stated, is 
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not conclusive and will not sustain a directed verdict. 
Under the circumstances in this case, we must disagree. 
Defendant was fully aware of all the attendant circum- 
stances and of what he was doing when he gave his 
check in full payment of the account. There was no 
mistake, fraud, or similar element involved. The evi- 
dence in this respect is clear and undisputed. Certainly, 
one who freely pays an account, even though he has 
expressed dissatisfaction with it, does so with the in- 
tent to assent to it and with awareness that it is a final 
determination of all matters involved therein. 

In R. L. Polk & Co. v. Strickler (Ill. App.), 107 N. E. 
2d 59, it was held: “Where dispute between buyer and 
seller as to amount to be charged for sale of mailing 
lists and services was settled by giving of note, the note 
constituted an account stated and dispute over amount 
to be charged was no defense to action on note.” 

In Hammond Lumber Co. v. Richardson Bldg. & Eng. 
Co., Inc., 209 Cal. 82, 285 P. 851, it is said: “The execu- 
tion and acceptance of a promissory note for the balance 
of an unsettled account constitute the stating of an ac- 
count between the parties.” 

In Caneer v. Kent, 342 Mo. 878, 119 S. W. 2d 214, 
it is held: ‘When parties having mutual matters of 
account between them growing out of a contract, de- 
liberately account together and state a balance, and the 
party who, in such accounting is found indebted to the 
other, pays the debt or gives a written obligation for 
its payment this settlement is so far conclusive between 
the parties that it cannot be reopened either at law or 
at equity, except upon clear proof of fraud, or mis- 
take, or of an express understanding that certain mat- 
ters were left open for future adjustment.” See, also, 
Wallace v. Crawford, 21 Cal. App. 2d 394, 69 P. 2d 455; 
Van Voorhis v. Pembroke, 267 N. Y. S. 907, 239 App. 
Div.143. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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Raymonp S. THompson, III, APPELLEE, V. BOARD OF 
REGENTS OF THE UNIVERSITY OF NEBRASKA, A BODY 


POLITIC AND CORPORATE, APPELLANT. 
188 N. W. 2d 840 


Filed July 16, 1971. No. 37931. 


1. State: Constitutional Law: Colleges and Universities: Domicile. 
A state may constitutionally charge a nonresident a higher 
tuition rate than that charged a resident. 

An original durational resi- 

dency requirement to qualify as a resident for tuition purposes 

is constitutional. 


A durational residency re- 
quirement for tuition purposes does not constitute a penalty 
upon the exercise of the constitutional right of interstate travel, 
and such a requirement should be tested under the traditional 
equal protection standards. 


: A state has the power to de- 
fine a resident for purposes of tuition differently than a resident 
for other purposes. 

5. State: Constitutional Law: Colleges and Universities: Domi- 
cile: Statutes. The test of whether a state statute regulating 
residency for tuition purposes meets the traditional equal pro- 
tection standards turns on whether a reasonable basis for classi- 
fication exists that is related to a legitimate objective of the 
state. 

6. State: Constitutional Law: Statutes. In the area of economics 
and social welfare, a state does not violate the equal protection 
clause merely because the classifications made by its law are 
imperfect. If the classification has some reasonable basis, it 
does not offend the Constitution simply because the classifica- 
tion is not made with mathematical nicety or because in practice 
it results in some inequality. 

7. Constitutional Law: Statutes. A statutory discrimination will 
not be set aside if any state of facts reasonably may be con- 
ceived to justify it. 

8. State: Constitutional Law: Colleges and Universities: Statutes: 
Domicile. In classifying students for the purpose of charging 
tuition, the State of Nebraska has the legitimate objective of 
attempting to achieve a partial cost equalization between those 
persons who have, and those who have not, recently contributed 
to the state’s economy through employment, tax payments, and 
expenditures within the state. 

9. State: Constitutional Law: Colleges and Universities: Domicile. 
The State of Nebraska has a valid interest in providing lower 
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tuition charges to those who have demonstrated by a continuous 
residency of 4 months, independent of school attendance, a bona 
fide intention of remaining as permanent residents and making 
a greater contribution to the state’s economy and future. 

10. State: Constitutional Law: Statutes. Section 85-502, R. R. S. 
1943, is a valid exercise of legislative power to classify, does not 
infringe upon rights protected by Article I, section 1 or 3, of the 
Constitution of the State of Nebraska, or the Fourteenth Amend- 
ment to the Constitution of the United States, and is valid 
and constitutional. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Reversed and remanded. 


Cline, Williams, Wright, Johnson & Oldfather and 
Kevin Colleran, for appellant. 


Healey, Healey, Brown & Burchard, for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTon, JJ. 


Waite, C. J. 


The basic questions involved here are: (1) Whether 
it is constitutionally permissible for the State of Ne- 
braska to charge a higher college tuition fee to nonresi- 
dents, and (2) whether it is constitutionally permissible 
to require 4 months continuous residence independent 
of attendance at an institution of learning in this state. 

Section 85-502, R. R. S. 1943, in pertinent part pro- 
vides as follows: “A person shall not be deemed to have 
established a domicile in this state, for the purpose of 
sections 85-501 to 85-504, unless: 

“(1) Such person is of legal age and shall have ac- 
tually resided in this state continuously for four months 
with the intention of making this state his or her perma- 
nent residence. * * * 

“No such person shall be deemed to have established 
a residence in this state during the time of attendance 
at such state institution as a student, nor while in at- 
tendance at any institution of learning in this state, 
* * * (Emphasis supplied.) 
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The district court held the last (italicized) sen- 
tence of section 85-502, R. R. S. 1943, unconstitutional 
and severable from the other sections of the statute, 
thus permitting 4 months of student attendance and 
residence to satisfy the requirements of the statute. We 
hold the entire statute constitutional and reverse the 
judgment of the district court. 

At the outset, it is important that we narrow the issues 
in this case. Since the district court’s decision, the 
United State Supreme Court has affirmed the three- 
judge federal court decision in Starns v. Malkerson, No. 
4-70 Civ. 26 (unpublished) (D. Minn., Sept. 22, 1970), 
affirmed without opinion, 401 U. S. 985, 91 S. Ct. 1231, 
28 L. Ed. 2d 527 (1971). Starns is close to the problem 
we have here, and as we shall see, is controlling of our 
holding herein. It now appears, from the briefs and 
oral argument, that the parties are in agreement a state 
may constitutionally charge a nonresident a higher tui- 
tion rate than that charged a resident. It further ap- 
pears as undisputed that an original durational resi- 
dency requirement to qualify as a resident for tuition 
purposes is constitutional. Starns v. Malkerson, supra; 
Kirk v. Board of Regents of University of California, 273 
Cal. App. 2d 430, 78 Cal. Rptr. 260 (1969), appeal dis- 
missed, 396 U. S. 554, 90 S. Ct. 754, 24 L. Ed. 2d 746; 
Landwehr v. Regents of University of Colorado, 156 Colo. 
1, 396 P. 2d 451; Shapiro v. Thompson, 394 U. S. 618, 89 
S. Ct. 1322, 22 L. Ed. 2d 600; Dandridge v. Williams, 397 
U.S. 471, 90 S. Ct. 1153, 25 L. Ed. 2d 491. 

Nevertheless, the impact of Shapiro must be briefly 
examined. In it are the germinal seeds of this litigation. 
The limit of its reach illumines the path of our decision. 
Shapiro held that a state residency requirement for wel- 
fare payments penalized a fundamental constitutional 
right to interstate travel and that such a classification was 
not justified by any compelling state interest. Foreshad- 
owing the questions raised in this case, in a footnote to 
Shapiro, the court said: “We imply no view of the valid- 
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ity of waiting-period or residence requirements deter- 
mining eligibility to vote, eligibility for tuition-free edu- 
cation, to obtain a license to practice a profession, to 
hunt or fish, and so forth. Such requirements may pro- 
mote compelling state interests on the one hand, or, on 
the other, may not be penalties upon the exercise of the 
constitutional right of interstate travel.” Answering 
this same question (Shapiro’s impact) the Starns de- 
cision, as affirmed by the United States Supreme Court 
said: ‘For the reasons above, we conclude that this is 
not a case of an infringement of a fundamental right and 
thus the exacting standards of the compelling state in- 
terest test have no application. Unlike Shapiro, we find 
the one-year durational residence requirement challenged 
here does not constitute a penalty upon the exercise of 
the constitutional right of interstate travel and thus the 
regulations constitutionally should be tested under the 
traditional equal protection standards.” (Emphasis sup- 
plied.) 

This holding is directly supported in the cases of Kirk 
v. Board of Regents of University of California, supra; 
Landwehr v. Regents of University of Colorado, supra; 
Clarke v. Redeker, 259 F. Supp. 117 (S. D. Iowa, 1966), 
affirmed, 406 F. 2d 883 (8th Cir., 1969), cert. denied 396 
U.S. 862, 90 S. Ct. 135, 24 L. Ed. 2d 115; American Com- 
muters Assn., Inc. v. Levitt, 279 F. Supp. 40 (S.D.N.Y., 
1967), affirmed, 405 F. 2d 1148 (2d Cir., 1969). 

At this point it is clear that: (1) The state has the 
power to classify students on the basis of residency for 
the purpose of charging tuition, and (2) to enforce such 
a classification a state has the power to define a resi- 
dent for purposes of tuition differently than a resident 
for other purposes. 

The rigid requirements of the “Constitutional Right 
versus Compelling State Interest” test not being appli- 
cable, we narrow the problem to an examination of 
whether the Nebraska requirement of 4 months con- 
tinuous residency independent of school attendance, 
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meets traditional equal protection standards. The test 
becomes, then, whether a reasonable basis for classifica- 
tion exists that is related to a legitimate objective of 
the state. Harper v. Virginia State Board of Elections, 
383 U. S. 663, 86 S. Ct. 1079, 16 L. Ed. 2d 169; Lindsley 
v. Natural Carbonic Gas Co., 220 U.S. 61, 31 S. Ct. 337, 
55 L. Ed. 369; Creigh v. Larson, 171 Neb. 317, 106 N. 
W. 2d 187. 

Refined analysis and simplistic logic when applied to 
the practical impact of a particular classification pro- 
duces many times an appearance of inequality and dis- 
crimination. This is especially true close to the border- 
lines. But the sharpness of the lines drawn does not 
create an irrationality of classification or an invidious 
discrimination. This is particularly true when the sword 
of legislative policy deals with broad problems of eco- 
nomics and social welfare. 

Very recently (1970) in upholding a family maximum 
versus an ascertained need per individual welfare pay- 
ment provision, the United State Supreme Court said 
in Dandridge v. Williams, supra, as follows: “In the area 
of economics and social welfare, a State does not violate 
the Equal Protection Clause merely because the classifi- 
cations made by its laws are imperfect. If the classifica- 
tion has some ‘reasonable basis, it does not offend the 
Constitution simply because the classification ‘is not 
made with mathematical nicety or because in practice 
it results in some inequality.’ Lindsley v. Natural Car- 
bonic Gas Co., 220 U. S. 61, 78, 55 L. Ed. 369, 377, 31 
S. Ct. 337. ‘The problems of government are practical 
‘ones and may justify, if they do not require, rough ac- 
commodations—illogical, it may be, and unscientific.’ 
Metropolis Theatre Co. v. City of Chicago, 228 U.S. 61, 
69-70, 57 L. Ed. 730, 734, 33S. Ct. 441. ‘A statutory dis- 
crimination will not be set aside if any state of facts 
reasonably may be conceived to justify it.” McGowan 
v. Maryland, 336 U. S. 420, 426, 6 L. Ed. 2d 3938, 399, 81 
S. Ct. 1101.” (Emphasis supplied.) 
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In classifying students for the purpose of charging 
tuition, the state had the legitimate objective of at- 
tempting to achieve a partial cost equalization between 
those persons who have, and those who have not, re- 
cently contributed to the state’s economy through em- 
ployment, tax payments, and expenditures within the 
state. Such an objective is clearly a “reasonable justifi- 
cation” for the discrimination in tuition. Landwehr v. 
Regents of University of Colorado, supra; Clarke v. 
Redeker, supra; Kirk v. Board of Regents of University 
of California, supra; Starns v. Malkerson, supra; Amer- 
ican Commuters Assn., Inc. v. Levitt, supra. 

Starns, recently affirmed by the United States Su- 
preme Court, relies on Clarke v. Redeker, supra, a 1966 
ease, and quotes the holding there as follows: “Although 
there is no way for this Court to determine the degree 
to which the higher tuition charge equalizes the educa- 
tional costs of residents and nonresidents, it appears to 
be a reasonable attempt to achieve a partial cost equaliza- 
tion. The regulation classifying students as resident 
or nonresident for tuition purposes is not arbitrary or 
unreasonable and bears a rational relation to Iowa’s 
object and purpose of financing, operating and main- 
taining its educational institutions.” 

In Kirk v. Board of Regents of University of Cali- 
fornia, supra, again relied upon in the affirmed Starns 
case, the California court said: “This state has a valid 
interest in providing tuition-free education to those who 
have demonstrated by a year’s residence a bona fide in- 
tention of remaining here and who, by reason of that 
education, will be prepared to make a greater contribu- 
tion to the state’s economy and future. Accordingly, 
we hold that the regulation classifying students as resi- 
dents or nonresidents for tuition purposes is not arbitrary 
or unreasonable and bears a rational limitation to Cali- 
fornia’s objective and purpose of financing, operating 
and maintaining its many publicly financed educational 
institutions ‘of higher learning.” (Emphasis supplied.) 
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An examination of the settled law and the author- 
ities reveals a clear path to our decision. The federal 
and state courts have sustained full 1-year residency 
requirements for tuition purposes in Colorado, Cali- 
fornia, Iowa, New York, and Minnesota (Starns af- 
firmed by the United States Supreme Court). Nebraska 
only requires 4 months of continuous residency inde- 
pendent of school attendance. Both aspects of the 
statute bear a reasonable relation to a legitimate state 
objective. They neither penalize nor infringe on a basic 
constitutional right. Since this is true, the Legislature 
may reasonably require that the bona fides of the resi- 
dence be demonstrated independent of the equivocal 
nature of mere physical attendance by a nonresident at 
a school in the state. The requirement of 4 months is 
surely not so burdensome as to forever bar the estab- 
lishment of residence for other purposes. In fact, it pro- 
hibits not at all the establishment of legal residence for 
other purposes, primarily a matter of intention. Putting 
it another way, if a state may adopt such a standard 
or classification, it may also adopt and require reason- 
able standards to ascertain and enforce the basic legiti- 
mate state purpose. 

Most students coming to Nebraska soon before regis- 
tration come here primarily to attend the university. 
See, Kirk v. Board of Regents of University of Cali- 
fornia, supra; Clarke v. Redeker, supra; Starns v. Mal- 
kerson, supra. Voting, physical presence, acquisition of 
housing, or payment of taxes may or may not be in- 
dicative of the establishment of a legal residence, which 
is primarily a question of intent. The acquisition of 
these various indicia, coupled with an actual residence 
requirement of 4 months in the state while not attending 
school, obviously comes much closer to proving the bona 
fides of intent. The Nebraska statute is reasonably de- 
signed to protect a legitimate state interest and to 
secure the bona fides of the claimed intent regarding 
the residence of a person coming from another state for 
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the avowed and immediate purpose of securing the edu- 
cational facilities of this state and eschewing the facilities 
of the state of his prior residence. 

It may be that the statutory standard is occasionally 
imprecise and imperfect in its application to the rela- 
tively unique circumstances of a particular case, such 
as is claimed for the plaintiff here. However, as we 
have seen, this cannot be used as the basis for striking 
down the tuition classification here. <A state is not re- 
quired by the equal protection clause to choose between 
attacking every aspect of a problem or making no effort 
at all. It is enough if the regulation has a rational basis 
and does not invidiously discriminate. Dandridge v. 
Williams, supra. The last sentence of section 85-502, 
R. R. S. 1943, and the whole statute in its entirety meet 
that test. 

Finally, we do not think that section 85-502, R. R. S. 
1943, deprives the plaintiff of due process of law. The 
Legislature had the power to act on the subject matter; 
the power was not exercised in an arbitrary, capricious, 
or unreasonably discriminatory manner; and the section, 
being definite, has a reasonable relationship to a proper 
legislative purpose, that is, to distribute more evenly 
the cost of operating and supporting the state educa- 
tional institutions between residents and nonresidents 
attending those institutions. As such, the section is not 
in conflict with due process of law. Rein v. Johnson, 
149 Neb. 67, 30 N. W. 2d 548 (1947), cert. denied, 335 
U.S. 814, 69 S. Ct. 31, 93 L. Ed. 369 (1948); Kirk v. Board 
of Regents of University of California, supra; Starns 
v. Malkerson, supra; Clarke v. Redeker, supra; Dandridge 
v. Williams, supra; McGowan v. Maryland, 366 U. S. 420, 
81S. Ct. 1101, 6 L. Ed. 2d 393. 

We therefore hold that section 85-502, R. R. S. 1943, 
is a valid exercise of legislative power to classify, does 
not infringe upon rights protected by Article I, section 
1 or 3, of the Constitution of the State of Nebraska, or the 
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Fourteenth Amendment to the Constitution of the United 
States, and is valid and constitutional. 

Various other contentions of plaintiff herein are tan- 
gential aspects of the fundamental attacks discussed in 
this opinion. We have examined all of these conten- 
tions and find them to be without merit. 

The judgment is reversed and the cause remanded to 
the district court with directions to enter judgment 
accordingly. 

REVERSED AND REMANDED. 

McCown, J., dissenting. 

The plaintiff, his wife, and children have been bona 
fide residents of, and domiciled in, Nebraska since Sep- 
tember 5, 1967. Those facts are undisputed. It is con- 
ceded that a state may charge a nonresident a higher 
tuition fee than that charged a resident; and that the 
state may also impose an original durational residence 
and domicile requirement of at least a year upon those 
persons coming into the state from other places. Vir- 
tually all of the cases cited in the majority opinion sup- 
port those two undisputed propositions. 

The critical part of the statute, which is not fully 
quoted in the majority opinion, provides: “No person 
shall be deemed to have established a residence in this 
state during the time of attendance at such state insti- 
tution as a student, nor while in attendance at any in- 
stitution of learning in this state, except in the case of 
a minor who qualifies as provided in this section.” 

There is no rational or reasonable basis on which an in- 
dividual who has been a bona fide resident of and domi- 
ciled in this state for the initial time period required 
by statute, should be denied the right to prove that fact 
simply because he was in attendance at “any institu- 
tion of learning in this state,” whatever that term con- 
notes. The discrimination is compounded when minors, 
‘emancipated and unemancipated, are excepted. The ap- 
plicable principles are set out in Carrington v. Rash, 
‘380 U. S. 89, 85 S. Ct... 775, 13 L.Ed: 2d 675. In that 
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case, the Supreme Court overthrew a Texas constitu- 
tional provision prohibiting any member of the armed 
forces of the United States from acquiring a voting resi- 
dence in the State of Texas so long as he remained in 
service, even though he might have fulfilled the initial 
residence requirements applicable to others. There is 
surely no more justification for arbitrary discrimination 
against students than against persons in military serv- 
ice, nor is there any more rational basis for it. As applied 
to a tuition case of this kind, see Newman v. Graham, 
82 Idaho 90, 349 P. 2d 716, 83 A. L. R. 2d 492. 

The 1971 Legislature recognized the fact that there was 
no justifiable or reasonable basis for such an arbitrary 
and invidious discrimination and completely amended 
section 85-502, R. R. S. 1943, and repealed the former 
section. L.B. 408 of the 1971 Legislative Session com- 
pletely removed that part of the statute quoted above 
and found unconstitutional by the district court; changed 
the initial residence requirement from four months to 
one year; completely redefined classifications; and set 
specific, complete, and objective requirements for proof 
cf residence and domicile. That statute represents a 
thorough, rational, and reasonable approach to the prob- 
lems involved. 

The judgment of the district court was enincony cor- 
rect and should have been affirmed. 


Mervin D. EVANS, APPELLEE, V. METROPOLITAN UTILITIES 
District OF OMAHA, NEBRASKA, ET AL., APPELLEES, 
IMPLEADED WITH CITY OF OMAHA ET AL., APPELLANTS. 
188 N. W. 2d 851 


Filed July 23, 1971. No. 37767. 


1. Statutes: Constitutional Law. In construing an act of the Leg- 
islature, all reasonable doubt must be resolved in favor of con- 
stitutionality. 

If a statute is subject to more than one con- 
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struction, one of which would make that act constitutional and 
the other unconstitutional, this court is required to adopt the 
former. 

Statutes: Constitutional Law: Evidence. The burden of estab- 
lishing the unconstitutionality of a statute is on one attacking 
its validity, because statutes are presumed to be constitutional 
and unconstitutionality must be clearly established. 

Statutes. If the words of a statute are of doubtful meaning 
they will be interpreted in a manner which will best effect the 
purposes of the enactment in preference to one which will 
defeat it. 

Statutes: Constitutional Law: Legislature: Taxation: Powers: 
Utilities. In order to find a provision of the state Constitution 
restricts the plenary power of the Legislature to tax the Metro- 
politan Utilities District, the language of the restriction must 
be clearly applicable. 

Legislature: Powers: Utilities. A public corporation authorized 
by the Legislature and organized pursuant thereto to carry out 
functions that have been determined to be for a public pur- 
pose and the general welfare of the people is an arm or branch 
of the government for this purpose and under the plenary 
control of the Legislature. 

Constitutional Law: Legislature: Powers: Taxation. The state 
Constitution is not a grant but rather is a restriction of legis- 
lative power. The taxing power vested in the Legislature is 
without limit except as it may be prescribed by the Constitu- 
tion itself. Consequently, courts can enforce only those limits 
which the Constitution clearly imposes. 

In the proper construction of 
constitutional provisions, limitations or restrictions upon the 
power of taxation can never be raised by implication, but the 
intention to impose them must be expressed in clear, unambigu- 
ous language. 

Constitutional Law: Municipal Corporations: Words and Phrases. 
“Municipal corporations,” as that term is used in Article VIII, 
section 7, Constitution of Nebraska, refers to municipal cor- 
porations in the strict and legal sense of those which exercise 
governmental functions, as distinguished from proprietary 
functions. 

Statutes: Constitutional Law. Legislative Bill 425 (Laws 1967, 
c. 47, p. 178) determined to be constitutional. 


Appeal from the district court for Douglas County: 
Joun E. Murpny, Judge. Reversed and remanded with 
directions. 
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McCown, Newton, and CLinton, JJ. 


SPENCER, J. 

This appeal is from the sustaining of the motion of 
Metropolitan Utilities District of Omaha, hereinafter re- 
ferred to as MUD, for summary judgment determining 
LB 425 (Laws 1967, c. 47, p. 178), to be invalid and un- 
constitutional. The original action was brought by 
plaintiff Evans as a ratepayer of MUD for a declaratory 
judgment of the constitutionality of LB 425, which bill 
amended section 14-1041, R. R. S. 1943, and created sec- 
tion 14-1042, R. R. S. 1943. For the purposes of this 
opinion LB 425 will be used to refer to the above sections. 
LB 425 requires MUD to pay 2 percent of its gross retail 
sales to the municipalities which it serves. 

The City of Omaha, hereinafter referred to as City, 
demurred to the petition of plaintiff Evans, which de- 
murrer was sustained in the trial court and affirmed on 
appeal to this court. See Evans v. Metropolitan Utilities 
Dist., 184 Neb. 172, 166 N. W. 2d 411. The case then 
proceeded on the cross-petition of MUD, which asked for 
a declaration of the unconstitutionality of LB 425 and 
for an injunction as to future payments thereunder. 
The defendant City filed an answer to the cross-petition 
of MUD, asserting the constitutionality of LB 425 and 
setting forth affirmative defenses of ownership, waiver, 
estoppel, and laches. The district court found LB 425 
to be unconstitutional as violative of Article I, section 
3, and Article VIII, sections 1 and 7, of the Constitution. 
of Nebraska, as well as of the Fifth Amendment to the 
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Constitution of the United States. We determine LB 
425 to be constitutional, and reverse. 

In 1911 City purchased the Omaha Water Company. 
In 1913 the Legislature created the Metropolitan Water 
District of the City of Omaha, and gave it the sole man- 
agement and control of all waterworks systems in Oma- 
ha and adjacent areas. See § 14-1001, R. R. S. 1943. 
Between 1918 and 1920, City acquired a gas plant by 
condemnation. In 1921 the Legislature extended the 
powers of the Metropolitan Water District to include 
the gas plant acquired by City, and changed the name 
of the Metropolitan Water District to Metropolitan Util- 
ities District. See § 14-1103, R. R. S. 1943. Since that 
time, although City has never been reimbursed for ex- 
penditures made to purchase and improve the water- 
works systems or the gas plant, they have been con- 
trolled, managed, and operated by Metropolitan Utilities 
District. 

In construing an act of the Legislature, all rea- 
sonable doubt must be resolved in favor of constitu- 
tionality. Nelsen v. Tilley, 137 Neb. 327, 289 N. W. 
388, 126 A. L. R. 729. If a statute is subject to more 
than one construction, one of which would make that 
act constitutional and the other unconstitutional, this 
court is required to adopt the former. Peterson v. 
Hancock, 155 Neb. 801, 54 N. W. 2d 85. In construing 
a statute, the court must look to the objective to be 
accomplished, the evils and mischiefs sought to be rem- 
edied, or the purpose to be served, and place on it a 
reasonable construction which will best effect its pur- 
pose, rather than one which will defeat it. City of 
Grand Island v. Ehlers, 180 Neb. 331, 142 N. W. 2d 770. 
The burden of establishing the unconstitutionality of a 
statute is on the one attacking its validity, because stat- 
utes are presumed to be constitutional; unconstitution- 
ality must be clearly established; and courts will not 
pass upon a question of constitutionality unless it be- 
comes necessary to do so. If the words of a statute are 
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of doubtful meaning they will be interpreted in a manner 
which will best effect the purposes of the enactment in 
preference to one which will defeat it. Metropolitan 
Utilities Dist. v. City of Omaha, 171 Neb. 609, 107 N. W. 
2d 397. 

MUD was created by the Legislature and given the 
control and management of the water and gas plants 
owned by City. As we have said on many occasions, 
the Legislature has plenary power over MUD. “Plenary” 
is defined in Black’s Law Dictionary (4th Ed.), p. 1313, 
as: ‘Full, entire, complete, absolute, perfect, unquali- 
fied.” The Legislature which created MUD could like- 
wise destroy it by transferring its operation to some 
other public body. 

The district court felt that LB 425 was violative of 
the following portion of Article VIII, section 1, Constitu- 
tion of Nebraska: “The necessary revenue of the state 
and its governmental subdivisions shall be raised by 
taxation in such manner as the Legislature may direct.” 
We assume the rationale of the court to be that inasmuch 
as the Constitution says the necessary revenue for gov- 
ernmental subdivisions shall be raised by taxation, ei- 
ther that the payments required to be made by MUD 
must be considered to be tax payments, or if not tax 
payments, they could not be required. There is no 
merit to either of these contentions. As suggested here- 
after, we determine the payments are not tax payments. 
It is quite apparent under the Nebraska Constitution 
that the state, as well as any of its political subdivisions, 
does not raise all of its revenue by means of taxation. 
What the Constitution says is the “necessary revenue,” 
which would be revenue other than that acquired from 
other sources. There are many other sources of rev- 
enue, such as licenses; permits; fees and franchises; 
money from loans and bond issues; state and federal 
grants in aid; income from the use, lease, and sale of 
property; as well as others.’ 

“In 1947 the Legislature enacted LB 58 (Laws 1947, c. 
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21, p. 111), which became a part of section 14-1041, R. 
R. S. 1943, and which provided for the payment by 
MUD to City of a sum equal to 1 percent of the book value 
after deduction of the depreciation of the plant and 
distribution system in service within the corporate lim- 
its of City, such payments to be in lieu of any license, 
occupation, or excise tax upon MUD. 

LB 425 amended section 14-1041, R. R. S. 1943, to 
provide that MUD shall pay City a sum equivalent to 2 
percent of the annual gross revenue derived from ‘all 
retail sales of water and gas sold within City, but re- 
tained the prohibition on City from levying or collecting 
any license, occupation, or excise tax upon or from MUD. 
This same provision was extended to all other munici- 
palities in which MUD operates. 

The title of LB 425 was as follows: “An Act to amend 
section 14-1041, Reissue Revised Statutes of Nebraska, 
1943, relating to cities of the metropolitan class; to 
change the amount metropolitan water and utilities dis- 
tricts shall pay to the metropolitan cities in lieu of li- 
cense, occupation or excise tax; to provide for such pay- 
ments to other municipalities as prescribed; and to re- 
peal the original section.” 

MUD never questioned LB 58 and made all payments 
required thereunder until the amendment of section 14- 
1041, R. R. S. 1943, by LB 425. It is evident that the 
Legislature in requiring the payment to City and the 
other municipalities involved did not consider the pay- 
ments as a tax but rather as a payment in the nature of 
a license, an occupation fee, or an excise tax. In this 
connection, it is important to note that in State v. Chey- 
enne County, 127 Neb. 619, 256 N. W. 67, we held con- 
stitutional provisions relating to property taxes do not 
apply to excise taxes and a gasoline tax being an excise 
tax was not in contravention of the inhibition of Ar- 
ticle VIII, section 7, Constitution of Nebraska. 

The legislative committee statement on LB 425 states 
that its purpose is to increase the amount MUD now 
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pays to the City of Omaha; that the original bill pro- 
vided for a 4% percent payment of the annual gross 
revenue derived from all retail sales of gas sold within 
City; and that by virtue of a compromise effected be- 
tween MUD and the Omaha city officials, the bill was 
revised to add gross revenue derived from retail sales 
of water, and to reduce the percentage to 2 percent of 
the annual gross revenue. 

Article I, section 3, Constitution of Nebraska, is as 
follows: “No person shall be deprived of life, liberty, or 
property, without due process of law.” This is the same 
point which is involved in the reference to the Fifth 
Amendment to the Constitution of the United States. 
A sufficient answer to the due process objection is em- 
braced in the following from Rein v. Johnson, 149 Neb. 
67, 30 N. W. 2d 548: “As related to legislation, it is 
generally held that due process is satisfied if the Legis- 
lature had the power to act on the subject matter, if 
that power was not exercised in an arbitrary, capricious, 
or unreasonably discriminatory manner, and if the act, 
being definite, had a reasonable relationship to a proper 
legislative purpose. In other words, if an act of the 
Legislature is authorized and promulgated by the inherent 
and reserved constitutional powers of the state, and is 
enforced with due regard to and observance of the rules 
established by our system of jurisprudence for the secu- 
rity of life, liberty, and property, it is not in conflict with 
due process of law. 16 C. J.S., Constitutional Law, § 569, 

. 1156.” 

7 We are dealing with a public service corporation 
created by the Legislature over which the Legislature 
has plenary power. “The rights and franchises of a 
public corporation never become vested rights as against 
the state, and its charter constitutes no contract in the 
sense of the constitutional provision which prohibits 
the obligation of contracts being violated.” United 
Community Services v. The Omaha Nat. Bank, 162 Neb. 
786, 77 N. W. 2d 576. 
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If we accept the premise of MUD that LB 425 is a tax, 
it is still necessary for MUD to point out the express lan- 
guage prohibiting the Legislature from providing it. In 
order for the state Constitution to restrict the plenary 
power of the Legislature to tax MUD, the language 
of the restriction must be clearly applicable. R-R Realty 
Co. v. Metropolitan Utilities Dist., 184 Neb. 237, 166 
N. W. 2d 746. 

In Consumers Public Power Dist. v. City of Lincoln, 
168 Neb. 183, 95 N. W. 2d 357, we said: “* * * the 
rule is clear in this state that a public corporation is 
not subject to taxation * * * unless the power to tax is 
expressly conferred by the Legislature which has 
plenary power over it.” (Italics supplied.) Here, even 
if we were to accept MUD’s contention that we are deal- 
ing with a tax, it would be a tax levied by the Legisla- 
ture on a public as distinguished from a municipal cor- 
poration. MUD, being the creation of the Legislature, 
may be taxed or even destroyed by the Legislature. 

In United Community Services v. The Omaha Nat. 
Bank, 162 Neb. 786, 77 N. W. 2d 576, we said: “A pub- 
lic corporation, authorized by the Legislature and or- 
ganized pursuant thereto to carry out functions that 
have been determined to be for a public purpose and 
the general welfare of the people, is an arm or branch 
of the government for this purpose and under the plenary 
control of the Legislature * * *.” In that case, we de- 
termined that the Legislature; having plenary power 
over public corporations, could authorize contributions 
for public purposes. We said: ‘While the revenues re- 
ceived by the district in the operations of its business 
are not public funds in the same sense as those derived 
from taxation, however, they are public funds collected 
by the district for certain purposes and the Legislature 
may, under its control of the district, authorize their 
expenditure for a public purpose beneficial to such 
district and those immediately interestéd. therein .but 
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under the restrictions and limitations imposed on the 
Legislature by the Constitution.” , 

It is important to remember that the state Constitu- 
tion is not a grant but rather is a restriction of legis- 
lative power. The taxing power vested in the Legis- 
lature is without limit, except as it may be prescribed 
by the Constitution itself. State v. Cheyenne County, 
127 Neb. 619, 256 N. W. 67. Consequently, courts can 
enforce only those limitations which the Constitution 
itself clearly imposes. Elmen v. State Board of Equali- 
zetion & Assessment, 120 Neb. 141, 231 N. W. 772. In 
the proper construction of constitutional provisions; 
limitations or restrictions upon the power of taxation 
can never be raised by implication, but the intention to 
impose them must be expressed in clear, unambiguous 
language. State v. Cheyenne County, supra. 

The following from United Community Services v. 
The Omaha Nat. Bank, supra, is of interest herein: “As 
stated in Oxnard Beet Sugar Co. v. State, supra: ‘It is 
the province of the legislature to determine matters of 
policy. In appropriating the public funds, if there is a 
reason for doubt or argument as to whether the purpose 
for which the appropriation is made is a public or a pri- 
vate purpose, and reasonable men might differ in regard 
to it, it is generally held that the matter is for the leg- 
islature; * * *.’” 

The Metropolitan Utilities District often has been 
referred to as a municipal corporation. More accurately it 
is merely a public agency or public service corporation 
created to perform purely proprietary functions in the op- 
eration of specific public utilities, The distinction is fully 
delineated in State v. Cheyenne County, 127 Neb. 619, 256 
N. W. 67, as follows: “In Bliss v. Pathfinder Irrigation 
District, 122 Neb. 203, this court, in discussing the essen- 
tial difference between a public corporation and a mu- 
nicipal corporation, made the following observations: 
‘Corporations are generally classed as public and private. 
While a municipality is a public corporation, it does not 
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follow that every public corporation is a municipality. 
In 1 Dillon, Municipal Corporations (5th ed.) 58, sec. 
31, the term “municipal corporation” is defined as fol- 
lows: “A municipal corporation, in its strict and proper 
sense, is the body politic and corporate constituted by the 
incorporation of the inhabitants of a city or town for 
the purposes of local government thereof. Municipal 
corporations as they exist in this country are bodies 
politic and corporate of the general character above de- 
scribed, established by law partly as an agency of the 
state to assist in the civil government of the country, but 
chiefly to regulate and administer the local or internal 
affairs of the city, town, or district which is incorpo- 
rated.” A like definition is found in 43 C. J. 65.’ 

“The definition in 43 C. J. 65, thus referred to with 
approval, is as follows: ‘A municipal corporation is a 
legal institution formed by charter from sovereign power, 
erecting a populous community of prescribed area into 
a body politic and corporate with corporate name and 
continuous succession and for the purpose and with the 
authority of subordinate self-government and improve- 
ment and local administration of affairs of state. The 
foregoing definition presents the logical and practical 
view of a municipal corporation. It is a brief formula 
embracing the essential elements and excluding other 
kindred bodies called quasi corporations. It expressly 
includes: The body of individuals; the sanction of the 
sovereign; the definite public purpose; the necessary 
powers; the charter; and the primary incidents of name 
and succession. These are the elements generally recog- 
nized as essential to a municipal corporation. It im- 
pliedly excludes parishes, counties, townships, and dis- 
tricts, which are almost municipalities and yet are de- 
ficient in some of the essential attributes of a municipal 
corporation; while it expresses the complex nature of 
the corporation, whereby it acts as a municipium, and 
also as a local agency for administering and enforcing 
the laws of the state.’ 
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“This approved and accepted definition excludes coun- 
ties from the scope of the term ‘municipal corporations,’ 
as employed in section 7, art. VIII of the Constitution, 
which conclusion is reinforced by the conceded fact that, 
in Nebraska, ‘a county does not possess the double gov- 
ernmental and private character that cities do’ (State 
v. Board of County Commissioners, supra), which is one 
of the essential attributes of a municipal corporation. It 
therefore follows that, viewing the constitutional pro- 
vision under consideration as a limitation of or exemp- 
tion to the sovereign power of taxation, and giving the 
term ‘municipal corporations’ employed therein a fair, 
reasonable interpretation in the light of the principle 
that such restriction or limitation can never be raised 
by implication but the intention to impose them must 
be expressed in clear, unambiguous language, counties 
are not embraced therein, are not municipal corporations, 
and are not entitled to the benefits of the restriction and 
limitation provided. by section 7, art. VIII of the Con- 
stitution. See City of Ardmore v. State, 32 Pac. (2d) 
(Okla.) 728.” (Emphasis supplied.) 

As the above quotation indicates, a municipal corpo- 
ration historically and in the strict sense is a political 
subdivision, organized to exercise governmental powers 
specifically conferred upon it by the state. MUD exer- 
cises no strictly governmental functions. Metropolitan 
Water District was established in 1913. In March of 
that year this court filed Henry v. City of Lincoln, 93 
Neb. 331, 140 N. W. 664, 50 L. R. A. N. S. 174, involving 
an action for injuries received in the operation of the 
Lincoln water works. That case held: “It is no part 
of the duty of a municipal corporation to engage in a 
purely business or commercial enterprise. When it 
seeks and obtains from the legislature permission to 
engage in such an enterprise, its act in so doing is en- 
tirely voluntary on its part, and, while engaging in such 
business, it is acting in a purely private business capa- 
city, outside of its functions and duties as a municipal 
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corporation, and is bound by all of the rules of law and 
procedure applicable to any other corporation or person 
engaged in a like enterprise.” See, also, Cook v. City 
of Beatrice, 114 Neb. 305, 207 N. W. 518, which, citing 
the above quotation from Henry v. City of Lincoln, 
supra, held that Beatrice, in maintaining an electric 
plant and selling current, was outside its governmental 
functions. 

We have heretofore determined that MUD exercises 
no governmental functions. Metropolitan Utilities Dist. 
v. City of Omaha, 112 Neb. 93, 198 N. W. 858. We there 
held: “The construction, operation or maintenance of 
water and gas plants by municipal corporations is not an 
exercise of governmental functions, but is rather in the 
nature of a private enterprise for the convenience, ad- 
vantage or benefit of the municipality, its inhabitants 
and property owners.” 

In Nelson-Johnston & Doudna v. Metropolitan Utili- 
ties Dist., 137 Neb. 871, 291 N. W. 558, we said that 
where the Legislature creates a separate municipal cor- 
poration to perform the functions of a city usually re- 
garded as proprietary, such municipal agency is just 
as much engaged in a proprietary function as if the 
city were doing it itself. 

We interpret the term “municipal corporations,” as 
used in Article VIII, section 7, Constitution of Nebras- 
ka, to refer to municipal corporations in the strict and 
legal sense or those which exercise governmental func- 
tions as distinguished from proprietary functions. MUD 
is a public service corporation exercising only proprie- 
tary functions and is not included within the meaning of 
municipal corporations as that term is used in the 
Constitution. 

MUD has not sustained the burden of proving LB 425 
to be unconstitutional. The judgment of the district 
court sustaining the motion for summary judgment is 
reversed: and the cause is remanded with directions to 
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dismiss the cross-petiton of MUD. 
REVERSED AND REMANDED WITH DIRECTIONS. 

Bos.aucu, J., dissenting. 

I do not agree that the charge imposed by section 
14-1041, R. R. S. 1943, upon the gross revenue of the 
Metropolitan Utilities District of Omaha is not a tax. 
It is clearly a revenue measure. To classify it as some- 
thing other than a tax is to ignore reality and exalt form 
over substance. 

In a number of cases this court has recognized that the 
Metropolitan Utilities District of Omaha is a municipal 
corporation in the broader sense of the term. See, 
Nelson-Johnston & Doudna v. Metropolitan Utilities Dist., 
137 Neb. 871, 291 N. W. 558; Keystone Investment Co. 
v. Metropolitan Utilities Dist., 113 Neb. 132, 202 N. 
W. 416,37 A. L. R. 1507; Metropolitan Utilities Dist. v. 
City of Omaha, 171 Neb. 609, 107 N. W. 2d 397. The 
Metropolitan Utilities District performs the functions, 
both governmental and proprietary, that otherwise would 
be performed by the City of Omaha in regard to a 
water and gas system. The district has all the powers 
granted to cities and villages by the general statutes for 
the construction or extension of waterworks and other 
utilities. The district fixes all rates including those for 
services furnished by a private utility, and its rules 
and regulations have the force and effect of a city ordi- 
nance. 

The Constitution provides that: “* * * The Legisla- 
ture shall not impose taxes on municipal corporations, 
or the inhabitants or property thereof, for corporate pur- 
poses.”. Art. VITI, §.7, Constitution of Nebraska. Such 
a provision is generally construed to mean that the 
Legislature has no power to impose a tax for the ordi- 
nary purposes for which taxes are levied by munici- 
palities. 16 McQuillin, Municipal Corporations (3d Ed.), 
§ 44.18, p. 58: Metropolitan Utilities Dist. v. City of 
Omaha, 112 Neb. 93, 198 N. W. 858; 62 C. J. S., Municipal 
Corporations, § 194, p. 352. 


274 NEBRASKA REPORTS [VoL. 187 
State v. Klatt 


By section 14-1041, R. R. S. 1948, the Legislature has 
imposed a tax on one municipal corporation for the 
benefit of another with no restriction upon the use of 
the revenue. The statute compels a diversion of utility 
revenue for non-utility purposes. Its effect is to im- 
pose a levy for city purposes upon the ratepayers of 
the district without regard to their place of residence. 

Wuitz, C. J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. RUDOLPH KLATT, 
APPELLANT. 
188 N. W. 2d 821 


Filed July 28, 1971. No. 37850. 


1. Statutes: Criminal Law: Incompetent Persons: Trial. Under 
the provisions of section 29-1823, R. S. Supp., 1969, a determina- 
tion that an accused is mentally incompetent to stand trial is 
effective as of the date of the determination and operates to 
suspend criminal proceedings until the disability is removed. 
It does not invalidate prior proceedings nor constitute a find- 
ing or determination that the accused was insane or incompe- 
tent to stand trial or assist in his own defense at any prior 
time. 

2. Evidence: Criminal Law: Incompetent Persons: Trial. A de- 
fendant in a criminal action is presumed sane until the defend- 
ant produces evidence of insanity at the time of the alleged 
crime. If any evidence is produced, the State must then sus- 
tain the burden of producing evidence that the defendant was 
sane at the time of the crime beyond a reasonable doubt. 

The verdict of the finder of 
fact on the issue of insanity will not be disturbed unless there 
is insufficient evidence to support the findings. 

4, Evidence: Criminal Law: Incompetent Persons: Trial: Appeal 
and Error. The question of whether the legal sanity of the 
accused has been established beyond a reasonable doubt at trial 
is one of fact to be determined by the trial court when a jury 
has been waived. Where there is substantial evidence to sus- 
tain the finding of the trial court on that issue, that determina- 
tion will not be disturbed on appeal. 

5. Venue: Criminal Law: Incompetent Persons: Trial: Appeal and 
Error. A motion for change of venue in a criminal case is ad- 
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dressed to the sound discretion of the trial court and its ruling 
will not be disturbed unless a clear abuse of such discretion is 
shown. 


Appeal from the district court for Custer County: 
WILLIAM F. Manasin, Judge. Affirmed. 


Thomas L. Anderson and Leo F. Clinch, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuiteE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwtTon, and Ciinton, JJ. 


McCowy, J. 

The defendant, Rudolph Klatt, was charged with mur- 
der in the first degree. He waived trial by jury and 
the case was tried to the court. He was found guilty 
of murder in the second degree and sentenced to life 
imprisonment. All issues on appeal involve factual and 
legal determinations as to the defendant’s sanity. We 
affirm the conviction and sentence. 

Some background facts, as well as a summary of the 
expert testimony on the issue of sanity, may be useful. 
On Saturday evening, April 29, 1967, at about 10 p.m., 
the defendant and his favorite half-brother had engaged 
in a public altercation and scuffle outside a tavern in 
Anselmo, Nebraska. The defendant left the scene of 
the scuffle and went to Broken Bow with a woman com- 
panion. The half-brother and his wife returned to 
their rural home near Anselmo and went to bed. They 
were awakened at about 5 a.m. the next morning by 
the defendant knocking on their door. Both the half- 
brother and his wife went to the door. The defendant 
had a shotgun with him. The brothers engaged in a 
brief conversation. The defendant started to walk away, 
then turned and shot his half-brother and killed him. 
He was arrested some 4 or 5 hours later while eating 
breakfast in a restaurant in a nearby village. 

The evidence was extremely contradictory as to the 
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extent of the defendant’s drinking and intoxication dur- 
ing the entire weekend in which the shooting occurred. 
The only witness who testified that the defendant was 
intoxicated at any time close to the time of the murder 
was his woman companion, who testified at the trial 
that he was intoxicated at 2 am. the morning of the 
shooting. Several witnesses testified as to the defend- 
ant’s activities on the evening before, or from the time 
of the actual shooting to the time of his arrest a few 
hours later. All of them testified that the defendant 
did not appear to be intoxicated. 

The defendant had been in and out of mental hospitals 
on several occasions between early 1963 and the fall of 
1966. Most of these occasions involved alcoholism. On 
at least some of the occasions, the doctors noted either 
schizophrenic ‘tendencies or a paranoid state. 

The record of criminal proceedings involving the de- 
fendant spanning the period from the spring of 1963 
to November of 1966, reveals charges varying from men- 
acing threat, to shooting with intent to kill, interspersed 
with intoxication, and driving offenses involving in- 
toxication or suspension of driver’s license. 

Following the defendant’s arrest on the morning of 
April 30, 1967, he was charged with first degree murder. 
On May 5, 1967, a preliminary hearing was held at which 
time the defendant was represented by counsel em- 
ployed by him. He was bound over to the district court 
and on May 11, 1967, he was arraigned in the district 
court with his attorney present. The defendant stood 
mute and the court entered a plea of not guilty. In 
August of 1967, upon applications both by the defendant 
and by the State, the court ordered the defendant trans- 
ferred to Omaha, Nebraska, for psychiatric examination. 
In Omaha, he was examined by Dr. J. Whitney Kelley 
and Dr. William F. Giles, psychiatrists; and Dr. Donald 
Fauth, a psychologist, conducted certain psychological 
testing. 

On October 24, 1967, following the reports of the psy- 
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chiatrists and their answers to interrogatories submitted 
by the court, the district court entered an order finding 
that the defendant was presently incompetent and in- 
capable of standing trial for the charge of murder. The 
court ordered that further proceedings be deferred and 
committed the defendant to the State Hospital in Lin- 
coln, Nebraska. 

On October 28, 1969, after more than 2 years treat- 
ment in the Lincoln State Hospital, two psychiatrists, 
one of them the acting clinical director of the hospital, 
advised the district court that the symptoms of what- 
ever psychosis the defendant showed at the time of ad- 
mission had been in remission for at least 12 months. 
In answer to specific interrogatories, the two psychiatrists 
by affidavit certified that the defendant understood the 
nature and object of the proceedings against him and 
the possible sentences if convicted. They also certified 
that he was mentally competent to consult and confer 
with and aid counsel in a reasonable and rational manner 
in preparation for trial and at the trial itself. Counsel 
for the defendant was appointed on October 31, 1969. 
On December 30, 1969, the district court set March 10, 
1970, as the trial date, and ordered the defendant trans- 
ferred to the Penal and Correctional Complex. On 
February 13, 1970, the district court granted the request 
of defendant’s counsel to have the defendant transferred 
to the Hall County jail in Grand Island, Nebraska, for 
the convenience of counsel in conferring with defendant 
in preparation for trial. In May 1970, the court over- 
ruled pleas in abatement based upon contentions that 
the defendant’s preliminary hearing and arraignment in 
1967 were invalid because of the defendant’s alleged 
mental incompetence at that time. A motion for a 
change of venue was also overruled and thereafter the 
defendant waived the right to a jury trial.’ After con- 
tinuances, the case ultimately was tried to the court 
without a jury commencing on July 27, Ag, and con- 
éluding July 31, 1970.°° ° - 
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There was no question but that the defendant shot and 
killed his half-brother. The only real issues involve his 
legal responsibility for that act and his mental com- 
petence to stand trial. Therefore, we must briefly re- 
view the testimony with respect to the defendant’s men- 
tal condition. Dr. Kelley and Dr. Giles, the psychiatrists 
who had examined the defendant in September of 1967, 
testified for the defendant. Based upon the results of 
Dr. Fauth’s psychological testing and their own examina- 
tions, they were both of the opinion that the defendant 
was a chronic paranoid schizophrenic. In their opinions 
also, he was unable to distinguish between right and 
wrong at the time of the homicide and was not legally 
responsible for his acts because of mental illness. They 
also both felt that drinking would aggravate his condi- 
tion and that his chances of cure were rather remote. 
Neither of them had seen the defendant between the 
time of their examinations in September of 1967 and 
the time of trial in July of 1970, although they had re- 
viewed his hospital and testing records. Dr. Giles testi- 
fied that he had not reexamined the defendant, did not 
have knowledge of his current condition, and, therefore, 
could give no opinion as to how he was at the time 
of trial. 

Dr. Leonard Woytassek, clinical director of the Lin- 
coln State Hospital, testified for the State. It should be 
noted here that Dr. Woytassek had first examined the 
defendant in September of 1965, when the defendant 
had been committed to the hospital for treatment. At 
that time, Dr. Woytassek determined that during drink- 
ing episodes, the defendant might develop periods of 
psychosis but that he was not generally psychotic at 
that time. Dr. Woytassek also had supervised the de- 
fendant’s treatment for more than 2 years following the 
commitment in the fall of 1967. He testified that the 
conclusion of the hospital staff in February 1968, was 
that the defendant was suffering from a schizophrenic 
reaction, paranoid type, at that time. He classified the 
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defendant’s schizophrenia as mild. He also testified, 
in response to a hypothetical question which included a 
fair summary of all of the facts disclosed by the evi- 
dence, that in his opinion the defendant was mentally 
capable of knowing and understanding his actions and 
of distinguishing between right and wrong on April 
30, 1967. Dr. Woytassek agreed that if the defendant 
had consumed a substantial amount of alcohol, it would 
interfere with his ability to know right from wrong and 
his ability to understand what he was doing. 

The defendant contends that the preliminary hear- 
ing and arraignment in 1967 were invalid. That conten- 
tion assumes that the court order of October 1967, find- 
ing the defendant mentally incompetent to stand trial 
at that time, was also final and retroactive, and made 
all prior proceedings invalid. It is also argued that the 
opinions of the two psychiatrists which formed the 
foundation for that order conclusively established the 
defendant’s insanity for all purposes, both at the time 
of the commission of the crime and thereafter. 

It is essential at this point to note that mental un- 
soundness in a person accused of crime may give rise 
to two entirely distinct legal problems. One involves 
the responsibility of the defendant to be punished, which 
is determined under the legal test of responsibility. The 
other involves the defendant’s mental condition, not at 
the time of the act charged, but at the time of the crim- 
inal proceedings—whether he is presently sane enough 
to plead or be tried. The tests of responsibility—capacity 
to know right from wrong, are not the tests which are 
applied in determining competency to plead or stand 
trial. The test of mental competency to plead or stand 
trial is whether the defendant has capacity to under- 
stand the nature and object of the proceedings against 
him; to comprehend his own condition in reference to 
such proceedings and to make a rational defense. See 
Weihofen, “Mental Disorder as a Criminal Defense,” C. 
9, pp. 429 to 431. 
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Under our statutes, a determination of competence to 
plead or stand trial is made by the court under the pro- 
visions of section 29-1823, R. S. Supp., 1969. That pro- 
cedure was followed here. The section provides in part: 
“If at any time prior to trial it appears that the accused 
has become mentally incompetent to stand trial * * *, 
The judge of the district court * * * shall have the au- 
thority to determine whether or not the accused is com- 
petent to stand trial. * * * Should he determine after 
a hearing that the accused is mentally incompetent to 
stand trial he shall order the accused to be committed 
to a state hospital for the mentally ill until such time 
as the disability may be removed.” 

The effect of that statute is simply to suspend criminal 
proceedings during the time an accused is determined 
by the court to be mentally incompetent to stand trial. 
The statute neither validates nor invalidates any prior 
proceedings, nor does the determination of incompetency 
to stand trial operate retroactively. The court clearly 
has authority to terminate the suspension in its sound 
discretion by the same method of factual determination. 
See State v. Anderson, 186 Neb. 435, 183 N. W. 2d 766. 

In this case, defendant’s counsel in 1970, prior to trial, 
obtained a complete transcript of the preliminary hear- 
ing held in 1967. At the arraignment held in 1967, the 
defendant stood mute and a plea of not guilty was en- 
tered. Under such circumstances, we find no possibility 
of prejudice to the defendant’s rights. It should be 
noted too that the affidavits of the two psychiatrists 
from the Lincoln State Hospital in November of 1969, 
that the defendant was then competent to stand trial 
stand uncontraverted. Neither was there any affirma- 
tive evidence that the defendant was not competent to 
stand trial nor assist in his own defense in 1970. In the 
absence of a showing of the invalidity of the psychia- 
trists’ certificates, the court was required to proceed with 
the trial in the suspended criminal ‘proceedings. 

Under the provisions of section 29-1823, R. S. Supp., 
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1969, a determination that an accused is mentally in- 
competent to stand trial is effective as of the date of 
the determination and operates to suspend criminal pro- 
ceedings until the disability is removed. It does not 
invalidate prior proceedings nor constitute a finding or 
determination that the accused was insane or incompe- 
tent to stand trial or assist in his own defense at any 
prior time. The pleas in abatement were properly 
overruled. , 

The vital question in this case is whether or not the 
State sustained its burden of establishing that the de- 
fendant was sane at the time of the commission of the 
crime. In this state, a defendant in a criminal action is 
presumed sane until the defendant produces evidence of 
insanity at the time of the alleged crime. If any evi- 
dence is produced, the State must then sustain the bur- 
den of producing evidence that the defendant was sane 
at the time of the crime beyond a reasonable doubt. See 
Thompson v. State, 159 Neb. 685, 68 N. W. 2d 267. 

The verdict of the finder of fact on the issue of in- 
sanity will not be disturbed unless there is insufficient 
evidence to support the findings. See State v. Newson, 
183 Neb, 750, 164 N. W. 2d 211. The issue here is 
whether there was sufficient evidence to support the 
verdict of the court sitting in place of a jury. The rule 
in this jurisdiction is that the primary test is the capa- 
city of the defendant to distinguish between right and 
wrong at the time of the commission of the offense. The 
testimony of the psychiatrists in this case was directly 
contradictory on that issue. So was the evidence as to 
whether or not the defendant was intoxicated. The 
testimony of witnesses to the crime itself, as well as 
to the defendant’s appearance and conduct before and 
after the actual time of the’ murder, gave the court, sit- 
ting. as a jury, the opportunity to relate that testimony 
to the experts’.testimony that was given in the case. 
The question-of whether the legal sanity of the accused 
has been established beyond a reasonable doubt at trial 
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is one of fact to be determined by the trial court when 
a jury has been waived. Where there is substantial 
evidence to sustain the finding of the trial court on that 
issue, that determination will not be disturbed on ap- 
peal. See State v. Newson, supra. 

The defendant also contends that his motion for a 
change of venue was improperly denied, and it is as- 
serted that the defendant waived a jury trial as a result 
of the denial of that motion. The evidence was not con- 
vincing that the defendant was unable to obtain a fair 
trial in Custer County. It should be noted also that trial 
was finally held more than 3 years after the crime was 
committed. In any event, the defendant waived a 
jury trial, and under those circumstances, a refusal to 
grant a change of venue would not be prejudicial. A 
motion for a change of venue in a criminal case is ad- 
dressed to the sound discretion of the trial court and its 
ruling will not be disturbed unless a clear abuse of 
such discretion is shown. State v. Losieau, 174 Neb. 320, 
117 N. W. 2d 775. 

The remaining assignments of error are without merit. 
The judgment of the district court is affirmed. 

AFFIRMED. 


JACK WEBBER ET AL., APPELLANTS, v. CITY oF SCOTTSBLUFF, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
188 N. W. 2d 214 


Filed July 23, 1971. No. 37858. 


1, Annexation: Statutes: Municipal Corporations. Under section 
16-117, R. R. S. 1948, a city of the first class may annex contig- 
uous lands which are urban or suburban in character and which 
are not agricultural lands rural in character. 

2. Statutes: Municipal Corporations: Ordinances. Section 16-317, 
R. R. 8. 1948, does not require that the minutes of the meeting 
of a city council embody the full text of an ordinance enacted 
thereat, but it is sufficient if the minutes set forth fully the 
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proceedings thereon showing that statutory requirements were 
complied with and the ordinance is sufficiently identified therein 
and is preserved in a volume or file separate from the minutes. 
3. Annexation: Statutes: Municipal Corporations. The power of a 
city to annex lands contiguous to the city and which are with- 
in the boundaries of a rural fire protection district is not 
limited by the provisions of section 31-766, R. R. S. 1943. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEIDLER, Judge. Affirmed. 


Wright, Simmons, Hancock & Hall, for appellants. 
Loren G. Olsson, for appellee. 


Heard before WurrE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinton, JJ. 


CLINTON, J. 

This is an action for a declaratory judgment to have 
an annexation ordinance of the City of Scottsbluff de- 
clared void. The land which is the subject of the annexa- 
tion is a 43-acre tract owned by the plaintiffs. The date 
of passage and approval of the annexation ordinance was 
June 29, 1967. The district court found generally for 
the defendant City and dismissed the petition of the 
plaintiffs. The plaintiffs appeal. We affirm the judg- 
ment of the trial court. 

The plaintiffs make the following claims: (1) The 
tract annexed was not urban or suburban in character 
but was agricultural and rural and was therefore not 
subject to annexation;(2) the annexation ordinance was 
not validly enacted nor was its enactment proved by 
competent evidence; and (3) the defendant City failed 
to comply with the provisions of section 31-766, R. R. S. 
1943, relative to the change of boundaries of the City 
and the rural fire protection district in which the an- 
nexed territory was included and that the annexation 
was void for this reason. Some of these contentions 
involve subsidiary claims of error in the judgment of the 
trial court and these will be treated later in the opinion 
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in connection with the assignment of error to which 
they pertain. 

_ The evidence shows that the tract in question is trape- 
zoidal in shape but approaches a rectangle of the follow- 
ing approximate dimensions, to wit, 1,015 feet in width 
and about 1,500 feet in average depth. The record estab- 
lishes that on the date of the passage and approval of 
the ordinance, the following uses existed: A shopping 
center occupied an area of 175 by 425 feet in the south- 
west corner of the property. The southeast corner was 
occupied by a large furniture store and a farm supply 
store with a separate office building for the supply store 
and a separate heating plant for the furniture store. 
Approximately two-thirds of the way northerly on the 
east boundary was a furniture warehouse. Near it and 
slightly further north was an empty caretaker’s resi- 
dence. In the northeast corner of the tract was the resi- 
dence of the plaintiffs, an unused chicken house, a shelter 
for horses, and a barn. The owner kept three horses 
as a hobby and to show and to pull a wagon to make 
furniture deliveries as advertising for the store. The 
barn also housed furniture delivery trucks. North of 
the shopping center about one-third of the way along 
the west boundary of the tract was a small metal build- 
ing, the use of which is not shown. On the tract was a 
50,000-gallon water tower with well, well house, and 
water distribution system by means of which water was 
furnished to the buildings and businesses on the tract. 
The remainder of the 43 acres was unoccupied and pas- 
ture crop was raised thereon for the horses. 

All the southern and eastern boundaries and the south 
approximately 1,400 feet of the western boundary were 
contiguous to existing city limits at the time of annexa- 
tion. The tract was abutted on the south by a city 
street and on the west by a paved street or road for 
its full length. The area immediately south of the tract 
was commercially developed. The area immediately to 
the west was platted and developed residentially. On 
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the east side of the tract a strip 150 feet wide was oc- 
cupied by a church and a National Guard armory. Fur- 
ther east were platted tracts used for ball diamonds, and 
still further east was a high school with accompanying 
facilities. Immediately to the north of the tract was a 
highway and beyond that a tract of land used for farm- 
ing. Further to the northeast and north were platted 
residential areas partially developed but not included 
within the city limits. Also located to the north were 
medical offices and a site for a developing hospital. To 
the northwest and separated by undeveloped land were 
a hospital and an access street, both of which were in- 
cluded within the city limits. 

City water mains were located adjacent to the tract. 
A city sewer crossed the tract from east to west about 
730 feet from the southern boundary on an easement 
provided by the plaintiffs. 

The record fully supports the implicit finding of the 
trial court that the tract in question was urban or sub- 
urban in character and not agricultural land rural in 
character. Plumfield Nurseries, Inc. v. Dodge County, 
184 Neb. 346, 167 N. W. 2d 560; Voss v. City of Grand 
Island, 186 Neb. 232, 182 N. W. 2d 427; Sullivan v. City 
of Omaha, 183 Neb. 511, 162 N. W. 2d 227, 

The plaintiffs contend the annexation ordinance was 
not validly enacted nor proved by competent evidence 
beeause the ordinance does not appear in toto in the 
minutes of the various meetings pertaining to its adop- 
tion. 

The record shows that the annexation ordinance bears 
title as follows: 

“An ordinance of the City of Scottsbluff, Nebraska 
finding that a certain tract of land situated in the South- 
east Quarter (SE14) of Section Fourteen (14), Town- 
ship Twenty-two (22) North, Range Fifty-five (55) West 
of the Sixth Principal Meridian, in Scotts Bluff County, 
Nebraska, contiguous and adjacent to the corporate limits 
of the City, is urban or suburban’in character and not 
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agricultural land which is rural in character; re-annexing 
to, and re-including within the corporate limits of, the 
City such tract of land; providing that the inhabitants 
shall be entitled to the rights and privileges, and be 
subject to the laws, ordinances, rules and regulations 
of the City, and receive substantially the benefits as 
other inhabitants thereof; repealing ordinance No. 1555 
and all conflicting ordinances and parts of ordinances but 
saving existing rights, claims, causes of action and de- 
fenses of the City; separating and saving provisions not 
declared invalid; and providing for recording and publi- 
cation of the ordinance, and for its effective date.” 

The record, as evidenced by minutes duly certified by 
the city clerk, shows that at a meeting of the city coun- 
cil of the City of Scottsbluff on June 26, 1967, an ordi- 
nance, the title of which was as above set forth, was in- 
troduced by a member of the council. The minutes of 
that meeting further state: “...and the ordinance was 
fully and distinctly read. Thereupon Councilman Wal- 
lace moved that the ordinance be designated as Ordinance 
No. 1650, that the title thereof be approved and that 
the ordinance be made a part of the records in the office 
of the City Clerk, which motion was seconded by Coun- 
cilman Thomas.” The minutes then show that the 
vote on the motion was called and recorded and the mo- 
tion was, by the mayor, declared to have been carried. 
Certified copies of minutes of the council of a meet- 
ing held on June 28, 1967, show the following: “Ordi- 
nance No. 1650, which had been fully and distinctly 
read at the regular meeting of the City Council held on 
June 26, 1967, was fully and distinctly read a second 
time.” 

Minutes of the meeting of the city council on June 
29, 1967, show the following: “Councilman Kramer 
moved that the statutory rule requiring ordinances to be 
fully and distinctly read on three different days be dis- 
pensed with, in the case of Ordinance No. 1650, which 
motion was seconded by Councilman McKibbon. The 
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Yeas and Nays were called, the vote was as follows: 
‘YEAS’ Thomas, Kramer, McKibbon, Wallace. ‘NAYS’ 
None. Absent: Donahue. The motion to suspend the 
statutory rule having been concurred in by three-fourths 
of all members elected to the Council, was, by the Mayor, 
declared to have carried. 

“Whereupon Ordinance No. 1650 was read by title a 
third time. Councilman Wallace moved that the ordi- 
nance be passed as read, which motion was seconded by 
Councilman Thomas. The Mayor stated: ‘The ques- 
tion is, “Shall Ordinance No. 1650 be passed and 
adopted?”’ The Yeas and Nays were called, and the 
vote was as follows: ‘YEAS’ Thomas, Kramer, McKib- 
bon, Wallace. ‘NAYS’ None. Absent: Donahue. 

“The passage and adoption of the ordinance having 
been concurred in by a majority of all members elected 
to the Council, the ordinance was, by the Mayor, de- 
clared passed and adopted; and the Mayor, in the pres- 
ence of the Council, signed the ordinance, and the Clerk 
attested its passage and affixed his signature and the 
seal of the City thereto.” 

The record shows that the ordinance signed by the 
mayor and certified by the city clerk is the original ordi- 
nance which was filed in the office of the city clerk fol- 
lowing the meeting of June 26, 1967. In the office of the 
city clerk the original of the ordinance is maintained 
and fastened in a special file or binder which is kept for 
the purpose and from which it may be removed by re- 
leasing the fastener in some way. In a separate set of 
ordinance volumes is kept and maintained a true copy 
of each ordinance, accompanied by a certificate of pas- 
sage and publication executed by the city clerk and the 
original of an affidavit of publication by the printer. 
This is true of annexation ordinance No, 1650, as the 
record shows. 

The plaintiffs contend that any ordinance is not validly 
enacted unless it is set forth in the minutes in full when 
introduced and each time it is read, that this is a re- 
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quirement of the Nebraska statutes and cases, and that 
minutes of the council so kept are the. only acceptable 
proof of the enactment of the ordinance. 

Section 16-317, R. R. S. 1948, provides in part: “The 
city clerk shall have the custody of all laws and ordi- 
nances, and shall keep a correct journal of the proceed- 
ings of the council.” Section 18-1701, R. R. S. 1943, per- 
tains to the matter of destruction of public records and 
contains this proviso: “. .. the provisions of this sec- 
tion shall not apply to the minutes of the clerk and the 
permanent ordinance and resolution books... .” (Em- 
phasis supplied.) 

Section 19-1102, R. R. S. 1943, provides in part: “It 
shall be the duty of every village or city clerk in every 
village or city having a population of not more than forty 
thousand to prepare and publish the official proceedings 
of the village or city board, council or commission with- 
in thirty days from any meetings of said board, council 

.” Section 16-405, R. R. S. 1943, provides for the 
publication of ordinances. 

Section 16-403, R. R. S. 1943, provides for the proof 
of ordinances by the certificate under the seal of the 
city, for receipt in evidence of ordinances when pub- 
lished in book or pamphlet form purporting to be pub- 
lished by authority of the city; that passage, approval, 
and publication of an ordinance is proved by a certifi- 
cate under the seal of the clerk; and that when ordi- 
nances are published in book or pamphlet form pur- 
portedly under the authority of the city council the same 
need not be otherwise published. 

The opinion of this court is that the above statutes 
clearly contemplate the keeping of separate ordinance 
records apart from the minutes and do not require the 
embodiment of the whole of an ordinance in the coun- 
cil minutes. We hold the procedure followed by the 
City of Scottsbluff met the requirements of the statutes 
above referred to. This conclusion is supported by the 
following cases: Mayo v. Inhabitants of Town of West 
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Springfield, 260 Mass. 594, 157 N. E. 700; Pure Milk Pro- 
ducers & Distributors Assns. v. Morton, 276 Ky. 736, 125 
S. W. 2d 216; Meacham Contracting Co. v. Kleiderer, 
146 Ky. 441, 142 S. W. 720. 

The following cases cited by the plaintiffs are not in 
point, to wit: Beverly Land Co v. City of South Sioux 
City, 117 Neb. 47, 219 N. W. 385 (involving failure to 
record the vote on the passage of an ordinance); Wight- 
man v. City of Wayne, 144 Neb. 871, 15 N. W. 2d 78 
(involving complete absence from the minutes of au- 
thorization of a contract); Barrett v. Hand, 158 Neb. 273, 
63 N. W. 2d 185 (re modification of minutes by parol 
evidence); City of Valentine v. Valentine Motel, Inc., 176 
Neb. 63, 125 N. W. 2d 98 (involving a nunc pro tunc at- 
tempt to supply by parol records of the passage of a 
resolution under section 17-407, R. R. S. 1943, and the 
calling and recording of the vote thereon). 

The plaintiffs contend that section 16-117, R. R. S. 1943, 
which authorizes cities of the first class to annex con- 
tiguous territory, does not apply to cities such as Scotts- 
bluff which have adopted the city manager plan. This 
contention is without merit. 

Plaintiffs contend that the action of the council in 
the enactment of the ordinance was void because the 
city council was not properly elected and qualified; the 
city councilmen did not furnish proper bond; and that 
other city officials or employees, to wit, treasurer, clerk, 
and water commissioner were not validly holding the 
positions because not elected. We find these contentions 
to be without merit. 

In June of 1965, the city sonnel of the defendant 
City refused the request of the plaintiffs to zone the 
property as commercial. Plaintiffs contend that this 
estops the defendant City from annexing the tract. Plain- 
tiffs cite no authority. We hold their contention in this 
respect is without merit. 

Plaintiffs contend that annexation was improper and 
void because the benefits to be anticipated by annexa- 
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tion already existed and were available either by means 
furnished by plaintiffs themselves or by subdivisions of 
government other than the defendant City. This con- 
tention is without merit. 

Plaintiffs contend that the city council of the defend- 
ant City had not taken action to implement the annex- 
ation by furnishing the benefits as required by law. 
The evidence does not sustain the contention. If it did 
the remedy of the plaintiffs would be other than by a 
declaration of the invalidity of the ordinance. See Plum- 
field Nurseries, Inc. v. Dodge County, supra, at p. 350. 

The record discloses that the annexed tract was at 
the time of the adoption of the annexation ordinance 
within the boundaries of the Scottsbluff fire protection 
district and that section 31-766, R. R. S. 1943, had not 
been complied with. Plaintiffs contend that the annexa- 
tion is not effective until this has been done. The lan- 
guage of section 31-766, R. R. S. 1943, clearly indicates 
that annexation is to be accomplished before compliance 
with section 31-766, R. R. S. 1943, is required. The 
validity of the council action in annexation in no way 
depends upon compliance with section 31-766, R. R. S. 
1943. This court in effect so held in City of Bellevue 
v. Eastern Sarpy County S. F. P. Dist., 180 Neb. 340, 
143 N. W. 2d 62. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


' Hrram Scort CoLleEGcE, A CORPORATION, ET AL., APPELLANTS, 
v. INSURANCE COMPANY OF NorTH AMERICA, APPELLEE. 
188 N. W. 2d 688 


Filed July 23, 1971. No. 37868. 


1. Insurance: Limitations of Actions: Statutes. A fire insurance 
policy legally issued in this state which contains a provision re- 
quiring suit to be brought within 12 months after the inception 
of the loss, but which also contains provisions amending any 
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terms of the policy which are in conflict with state statutes to 
conform with such statutes, is subject to the limitations set out 


in section 44-357, R. R. S. 1943. ‘ 

2. Judgments: Evidence. Summary judgment is an extreme rem- 
edy and should be awarded only when the issue is clear beyond 
all doubt. Any reasonable doubt touching the existence of a 
material issue of fact must be resolved against the moving 
party. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEIpLer, Judge. Reversed and remanded for fur- 
ther proceedings. 


Wright, Simmons, Hancock & Hall, for appellants. 


Holtorf, Hansen, Kortum & Kovarik and David C. 
Nuttleman, for appellee. 


Heard before WuireE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


McCown, J. 

This was an action by the insured to recover on an in- 
surance policy furnishing multiple coverages, including 
property damage. The particular coverage involved was 
for direct damage caused by fire and lightning. The 
property involved was an electric motor which was an 
integral part of the air conditioning system in the 
library-science building of the plaintiff college, located 
in Scottsbluff, Nebraska. The district court sustained 
defendant’s motion for summary judgment and the plain- 
tiff has appealed. 

The policy period was October 1, 1965, to October 1, 
1968. On September 21, 1968, during an electrical storm, 
the air conditioning unit in the building ceased opera- 
tion. On the following morning, when the air condi- 
tioning equipment was manually turned on, it would 
not operate. The college did not sustain a power outage 
on September 21, 1968, and the only short or blown 
fuses affected on that date were on the compressor of 
the air conditioning unit involved. The director of serv- 
ices of the college determined that the air conditioning 
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season was substantially completed; that the air condi- 
tioning equipment was serviced by a company in Denver, 
Colorado, and checked each spring before the air con- 
ditioning season; and determined that it was not neces- 
sary to have it serviced twice, under the circumstances. 

The following spring, in May 1969, when the air con- 
ditioning unit was serviced, it was discovered that an 
electric motor which was an integral part of the air 
conditioning system had a hole blown between the 
phase windings. The only evidence of damage was on 
the interior of the motor and there was no damage to 
the windings or any discoloration. In the opinion of at 
least one expert, the damage was caused by lightning. 

The service mechanics replaced the motor, beginning 
May 18, 1969, and the cost was $3,648.39. Notice of 
loss was given to the defendant 2 days later on May 
20, 1969. The defendant had an electrical engineer ex- 
amine the damage, but this was not done until Septem- 
ber 19, 1969. On January 29, 1970, the defendant noti- 
fied the plaintiff that an electrical engineer had exam- 
ined the damage and, from the facts developed, the dam- 
age appeared to have been an electrical failure or main- 
tenance problem rather than lightning. On that date, 
the defendant advised the plaintiff that the claim would 
not be honored. Plaintiff filed this action on February 
27, 1970. 

The defendant filed a motion for summary judgment 
on the ground that the action was not filed within a 
period of 1 year from the date of the alleged loss and 
there was no genuine issue as to any material fact “on 
this issue.” Plaintiff filed a cross-motion for summary 
judgment. The district court granted defendant’s mo- 
tion for summary judgment and plaintiff appealed from 
that judgment and from the denial of its own motion 
for summary judgment. 

The policy, under Section 5, Statutory Conditions, pro- 
vided: “No suit * * * shall be sustainable * * * unless 
commenced within twelve months next after inception 
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of the loss.” The defendant relies on that provision as 
applied in Rhodes v. Continental Ins. Co., 180 Neb. 10, 
141 N. W. 2d 415. 

The insurance policy here, however, contains two 
additional provisions not involved in the Rhodes case. 
In Section E, Conditions, subsection 10, is the following 
language: “If by the laws of the state within which 
this policy is issued it is invalid to require that suit 
on this policy be commenced within 12 months of loss, 
then any suit or action on this policy for the recovery 
of any claim shall be void unless such action, suit, or 
proceeding be commenced within the shortest limit of 
time permitted by the laws of such state.” 

The last page of the 21-page policy provides: ‘The 
terms of this policy and forms attached hereto which 
are in conflict with the statutes of the state wherein 
this policy is issued are hereby amended to conform to 
such statutes.” 

Section 44-357, R. R. S. 1943, provides: “No insur- 
ance company shall issue in this state any policy or 
contract of insurance containing * * * any provision 
limiting the time within which an action may be brought 
to less than the regular period of time prescribed by 
the statutes of limitations of this state, unless otherwise 
prescribed by this chapter.” 

While there is no evidence here that the policy of 
insurance with which we are dealing is, or is not, the 
New York standard form, we must assume that it is. 
Since the New York standard form, as reflected in this 
policy, contains these provisions amending and conform- 
ing the policy to state statutes, the Legislature must 
have intended that such a policy would be subject to 
section 44-357, R. R. S. 1943, as well as to other con- 
flicting provisions of our statutes. Any other interpre- 
tation of these multiple provisions would raise serious 
constitutional questions. 

We therefore hold that a fire insurance policy legally 
issued in this state which contains a provision requiring 


294 NEBRASKA REPORTS [Vou. 187 


Hiram Scott College v. Insurance Co. of North America 


suit to be brought within 12 months after the inception 
of the loss, but which also contains provisions amending 
any terms of the policy which are in conflict with state 
statutes to conform with such statutes, is subject to the 
limitations set out in section 44-357, R. R. S. 1943. 

Section 25-205, R. R. S. 1943, currently provides for 
a 5-year statute of limitations upon any agreement, con- 
tract, or promise in writing. The action here was 
brought well within the limitation period. Even if a 
1-year statute of limitations were applicable, whether the 
facts here were sufficient to establish that the plaintiff 
knew, or reasonably should have known, of the loss 
prior to May 18, 1969, was at the least a material factual 
issue. The motion of the defendant for summary judg- 
ment should have been overruled. 

The plaintiff on its appeal from the denial of its own 
motion for summary judgment contends that where both 
parties move for a summary judgment, the court is ob- 
ligated to award summary judgment to one or the 
other. Plaintiff relies on Lesoing v. Dirks, 157 Neb. 
183, 59 N. W. 2d 164. That case involved an interpreta- 
tion of what constitutes good cause and is limited in 
its scope. 

Section 25-1332, R. R. S. 1943, dealing with summary 
judgments, provides in part: “The judgment sought 
shall be rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
a judgment as a matter of law.” That fundamental 
requisite is not present here. One of plaintiff’s own ex- 
hibits, signed by a representative of defendant, reason- 
ably demonstrates that one expert was of the opinion 
that the loss here was not caused by lightning nor within 
the coverage of the policy. The only admission by de- 
fendant was that “if the damage was caused by lightning, 
the policy covers the damage,” except as to certain de- 
fenses. The cause of the loss was clearly material, and 
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there was a genuine conflict of fact as to that issue. 

We cannot accept the proposition that if counsel for 
one party inadvertently or mistakenly moves for a 
summary judgment to which he is not entitled, the op- 
posing party by filing a cross-motion, even though it is 
also unwarranted, may have the cross-motion granted 
simply because both parties have moved for summary 
judgment. Such technical procedural traps are unsup- 
portable. The necessary foundational basis for any 
summary judgment is the absence of any genuine issue 
of material fact. Summary judgment is an extreme 
remedy and should be awarded only when the issue is 
clear beyond all doubt. Any reasonable doubt touching 
the existence of a genuine issue of material fact must be 
resolved against the moving party. Storz Brewing Co. 
v. Kuester, 178 Neb. 135, 132 N. W. 2d 341. The re- 
quirements to sustain a motion for summary judgment 
are the same whether one party or both parties have 
moved for summary judgment. To the extent that 
Lesoing v. Dirks, 157 Neb. 183, 59 N. W. 2d 164, is in - 
conflict, it is overruled. The plaintiff's motion for sum- 
mary judgment was properly overruled. 

The judgment of the district court is reversed and 
the cause remanded for further proceedings in accordance 
with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

Smiru, J., concurring in part. 

Plaintiffs attack the constitutionality of section 44-501, 
R. R. S. 1943. The section incorporates by reference the 
1-year period of limitation of the New York standard 
fire insurance policy. Rhodes v. Continental Ins. Co., 
180 Neb. 10, 141 N. W. 2d 415 (1966), motion for re- 
hearing overruled, 180 Neb. 794, 146 N. W. 2d 66 (1966). 
The majority opinion reaches for the 5-year period pre- 
scribed by section 25-205, R. R. S. 1943. According to it, 
(1) the Rhodes case is distinguishable by two para- 
graphs of defendant’s policy and (2) the statutory con- 
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struction justifiably allows the court to avoid the con- 
stitutional issues. 

The two paragraphs of defendant’s policy are im- 
material in that they do not attempt to decrease the 
l-year period. They or their equivalents are present 
is most policies written in Nebraska. They become a 
device for the majority opinion to inter the Rhodes 
case without an autopsy or certificate of cause of death. 

I am puzzled by a rule of construction announced in 
the majority opinion. The rule comes to this: To avoid 
a decision on the constitutionality of section 44-501, R. 
R. S. 1943, to the extent that it prescribes the 1-year 
period, the court simply eliminates the language from the 
statute. 

Construction and application of the 1-year period 
among the states have not been uniform. See, A. B. A., 
Section of Insurance, Negligence and Compensation Law, 
Annotation of the Fire Insurance Policy, 217 (1970); 3 
Richards on Insurance, 1876 to 1879 (5th Ed., 1952). We 
ought not to compound problems by appearing to falter 
between the 1 and 5 year periods. 

I concur that a genuine issue of material fact exists 
regarding the commencement of the l-year period. 

Bos.aucGH, J., concurring. 

This action involved a “School-College Policy” which 
insured against multiple risks. Although the policy con- 
tained a 12-month limitation provision in Section I, Con- 
ditions, it also contained the additional provisions set out 
in the opinion of this court, one of which also is contained 
in Section I, Conditions, and the other in conditions ap- 
plicable to the entire policy. It seems to me that the 
proper interpretation of the policy in suit is that the in- 
surer waived the benefit of the 12-month limitation pro- 
vision by inserting the additional provisions in the policy, 
and that Rhodes v. Continental Ins. Co., 180 Neb. 10, 141 
N. W. 2d 415, has no application to this case. 
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Raupy L. PoppERT, APPELLANT, V. BROTHERHOOD OF 
RAILROAD TRAINMEN ET AL., APPELLEES. 
189 N. W. 2d 469 


Filed September 8, 1971. No. 37857. 


1. Labor and Labor Relstions: Administrative Law: Contracts: 
Jurisdiction: Actions. The right of a workman to sue a rail- 
road company for wrongful discharge is not dependent upon 
prior exhaustion of his administrative remedies under the Rail- 
way Labor Act and the collective bargaining agreement, pro- 
vided he has elected to consider his employment at an end and 
does not seek reinstatement. 

2.0 ——: ———_—: ———_: ———-: ——-—.. The right of a mem- 
ber to sue his union is not dependent upon prior exhaustion of 
administrative remedies under the Railway Labor Act and the 
collective bargaining agreement as these procedures have no 
reference to disputes between the member and the union. 


8. Pleadings: Courts. It is an abuse of discretion :for the 
trial court to refuse to permit an amendment in furtherance 
of justice. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Reversed and remanded for fur- 
ther proceedings. 


Robert L. Paulick and Gary L. Thompson, for appel- 
lant. 


Robert E. O’Connor, Howard E. Coray, Jerome Given, 
Harry Lustgarten, Jr., and Cronin & Shamberg, for 
appellees. 


Heard before WuirTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLIinton, JJ. 


CLINTON, J. 

The plaintiff brought this action in the district court for 
Hall County against his employer, the Union Pacific 
Railroad Company, and the defendant unions of which 
he was a member. The action is founded upon the 
plaintiff’s claimed rights under a collective bargaining 
agreement which existed between the railroad and the 
unions and of which the plaintiff as an employee is the 
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beneficiary. On separate motions by the defendants 
the trial court dismissed the plaintiff’s petition. We 
reverse the order of the trial court and remand the 
cause for further proceedings. 

In his second amended petition, plaintiff sought money 
damages for wrongful discharge based upon an allegedly 
coerced resignation forced upon him on April 26, 1966, 
by the combined efforts of the defendants. In a fourth 
cause of action he alleged the resignation to be null and 
void and that he was entitled to “reinstatement with the 
Defendant, UP, with all of his seniority rights reinstated.” 

In separate answers to the second amended petition 
the defendants denied having coerced the plaintiff into 
resigning and, among other things, alleged that the 
plaintiff had voluntarily resigned rather than undergo an 
investigation by the railroad under Rule 84 of the col- 
lective bargaining agreement of criminal charges alleg- 
edly filed against him. 

Prevoius to the filing of the answers, the plaintiff, in 
response to a request for admissions made by the defend- 
ant railroad, admitted: (1) The existence of Rule 84 
which provided for a hearing prior to discipline or dis- 
missal, and for an appeal procedure within the railroad 
organization; (2) the execution and delivery of a letter 
dated May 24, 1967, requesting reinstatement; (3) he had 
made no other appeal, claim, or request; and (4) he had 
not commenced before the National Railroad Adjust- 
ment Board any proceeding involved in the matter pre- 
sented in his second amended petition for wrongful 
discharge. In his answers, however, plaintiff specifically 
denied a request to admit that he had never elected to 
consider his employment relationship with Union Pacific 
Railroad Company as having been permanently severed. 

On September 14, 1970, the defendant railroad filed the 
motion to dismiss the plaintiff’s action. The reasons 
stated were: “1. That the Court lacks jurisdiction of 
the subject matter for the reason that the subject mat- 
ter of plaintiff’s Amended Petition is subject to the ex- 
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clusive jurisdiction of the National Railroad Adjust- 
ment Board. 2. That the Court lacks jurisdiction of 
the subject matter for the reason that the plaintiff has 
failed to pursue and exhaust the remedies and proce- 
dures required by the collective bargaining agreement 
and the Railway Labor Act. 3. That the Petition fails 
to state a cause of action or claim upon which relief 
can be granted for the reason that Plaintiff failed to com- 
ply with the procedural provisions of the collective bar- 
gaining agreement within the time limits specified there- 
in and such failure contractually bars his claim.” 

The defendant unions on September 16, 1970, filed a 
motion to dismiss based upon identical grounds, but 
adding: “4. That the plaintiff failed to exhaust his 
internal remedies pursuant to the collective bargaining 
agreement, the rules constitution and by laws of the 
defendant unions.” 

On October 2, 1970, the plaintiff filed a motion to dis- 
miss his fourth cause of action and to delete from the 
prayer of his second amended petition the words “to- 
gether with reinstatement of seniority rights with the 
Defendant, U. P.” 

On October 2, 1970, the trial court granted the respec- 
tive motions of the railroad and the unions and dis- 
missed plaintiff’s petition. 

The order of the trial court does not give the reason 
or reasons for its dismissal of the petition of the plain- 
tiff. However the briefs of the parties discuss primarily 
the following reasons: The court did not have jurisdic- 
tion because of the failure of the plaintiff to exhaust the 
administrative remedies afforded by Rule 84 of the col- 
lective bargaining agreement prior to resort to court ac- 
tion; and that because plaintiff had not accepted his em- 
ployment as terminated but sought reinstatement under 
his fourth cause, relief is afforded only by the terms of the 
Railway Labor Act, 45 U.S.C.A., § 153 First (i), and only 
the National Railroad Adjustment Board has jurisdiction. 
The defendant unions in addition argue that the area of 
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dispute has been preempted by federal law and only the 
federal courts have jurisdiction after exhaustion of ad- 
ministrative remedies, and that plaintiff has not availed 
himself of remedies afforded by the bylaws and con- 
stitution of the voluntary association known as the union. 

We will first consider the contention of the defendant 
unions. We point out that under the provisions of the 
Railway Labor Act the National Railroad Adjustment 
Board has no jurisdiction over disputes between em- 
ployees and the union. Carroll v. Brotherhood of R.R. 
Trainmen, 417 F. 2d 1025, cert. den. 397 U. S. 1039, 90 
S. Ct. 1359, 25 L. Ed. 2d 650. The administrative remedies 
afforded by Rule 84 do not pertain to disputes between an 
employee and the union. They lead only to ultimate 
disposition of an employee-employer dispute before the 
National Railroad Adjustment Board. See Railway Labor 
Act, 45 U.S.C.A., § 153 First (i). The defendant unions’ 
contention that compliance by plaintiff with administra- 
tive remedies afforded by the collective bargaining agree- 
ment is a condition precedent to suit against them has 
no merit. 

The assertion by the defendant unions that the fed- 
eral courts have exclusive jurisdiction of suits against 
the unions is made without citation of authority in point. 
Vaca v. Sipes, 386 U. S. 171, 87 S. Ct. 903, 17 L. Ed. 2d 
842, cited by the defendant unions, supports by analogy 
a position contrary to that of the unions. There the 
Supreme Court of the United States held the state court 
(Missouri) did have jurisdiction of suit by a member 
against the union for breach of duty to fairly represent 
him. The claim of a union member against the union 
for breach of the union’s duty of fair representation is 
wholly distinct from the right of a member against an 
employer under the Railway Labor Act. Czosek v. 
O'Mara, 397 U. S. 25, 90 S. Ct. 770, 25 L. Ed. 2d 21 (1970). 
An action against the employer and the union for breach 
of their separate obligation may, however, be joined. 
Vaca v. Sipes, supra. The ceZendant unions’ claims with 
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reference to remedy afforded by their bylaws and con- 
stitution are without foundation in the record. No by- 
laws or constitution appear. We cannot take judicial 
notice of the constitution and bylaws of any private or- 
ganization. 

The defendant unions’ contentions are without merit 
and as to them the dismissal was error. 

The plaintiff relies upon Moore v. Illinois Central 
R.R. Co., 312 U. S. 630, 61 S. Ct. 754, 85 L. Ed. 1089, 
where the court held that the right of a workman to sue 
a railroad for wrongful discharge is not dependent upon 
prior exhaustion of his administrative remedies under 
the Railway Labor Act or the collective bargaining 
agreement. The defendant railroad relies upon Repub- 
lic Steel Corp. v. Maddox, 379 U. S. 650, 85 S. Ct. 614, 
13 L. Ed. 2d 580 (1965), a case coming within the pur- 
view of the Labor Management Relations Act, where the 
court held that contract grievance procedures must be 
exhausted before direct legal redress is sought. That 
case and others, the defendant railroad says, foreshadow 
the overruling by the United States Supreme Court of 
Moore v. Illinois Central R.R. Co., supra. 

The defendant railroad further says that, even if Moore 
is still considered to be good law exceptions which 
have been engrafted upon Moore by such cases as 
Transcontinental & Western Air, Inc. v. Koppal, 345 
U. S. 653, 73 S. Ct. 906, 97 L. Ed. 1325, hold that 
where state law requires exhaustion of adiministra- 
tive remedies the plaintiff still states no cause of action 
unless he alleges facts to show he has exhausted such 
remedies. The defendant railroad maintains that Ne- 
braska law requires such exhaustion and cites Crisler v. 
Crum, 115 Neb. 375, 213 N. W. 366; and Wilber v. Lin- 
coln Aerie, F. O. E., 99 Neb. 428, 156 N. W. 658. 

The defendant railroad further states that under the 
doctrine of Slocum v. Delaware, L. & W. R.R. Co., 339 
U. S. 239, 70 S. Ct. 577, 94 L. Ed. 795, and certain cases 
following it, the plaintiff does not state a cause of action 
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because where the petition prays for reinstatement it is 
conclusively indicated that the employee has not elected 
to consider his employment terminated and exclusive 
jurisdiction in such instances is with the National Rail- 
road Adjustment Board rather than the courts. 

We will first discuss the status of Moore. Despite the 
attacks made upon Moore by a minority of the United 
States Supreme Court and others and despite predic- 
tions made for its demise, it has not to this date been 
overruled. In Walker v. Southern Ry. Co., 385 U. S. 
196, 87 S. Ct. 365, 17 L. Ed. 2d 294 (1966), the United 
States Supreme Court was squarely confronted with an 
opportunity to overrule Moore and did not do so, reiter- 
ating the principle that if the employee accepts his dis- 
charge as final he may bring a law action in an appro- 
priate state court for money damages without exhaust- 
ing his administrative remedies. Moore is still being 
followed. Ferguson v. Seaboard Air Line R.R. Co., 400 
F, 2d 473; Belanger v. New York Central R.R. Co., 384 
F. 2d 35; McDonald v. Chicago, M., St. P. & P. R.R. Co., 
38 Wis. 2d 526, 157 N. W. 2d 553. In Belanger the court 
denied relief because state law required exhaustion of 
administrative remedies. Transcontinental & Western 
Air, Ine. v. Koppal, supra, is to the same effect. In Mc- 
Donald the court granted relief because state law did not 
require exhaustion of adiministrative remedies. There 
is no indication in the 1966 amendments to the Railway 
Labor Act, Pub. L. 89-456, 80 Stat. 208, effective June 20, 
1966, of Congressional intent to foreclose an election of 
remedies. See Florida East Coast Ry. Co. v. Hill (Fla. 
App.), 233 So. 2d 845. 

Defendant railroad asserts the rule that state substan- 
tive law relative to the questions of whether administra- 
tive remedies must first be exhausted governs is no 
longer applicable and that federal substantive law now 
governs and such law requires exhaustion before court 
action. Defendant railroad cites Republic Steel Corp. 
v. Maddox, supra; and Buchanan v. St. Louis South- 
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western Ry. Co. (Tex. Civ. App.), 400 S. W. 2d 362 (1966). 
As we have pointed out, Walker v. Southern Ry. Co., 
supra, seems to be the latest pronouncement of the United 
States Supreme Court on the subject and Moore is still 
in good standing. 

The next question therefore becomes: Does Nebraska 
law require exhaustion of administrative remedies as 
a condition precedent to court action? This court de- 
cided that in the negative in Rentschler v. Missouri P. 
R.R. Co., 126 Neb. 493, 504, 253 N. W. 694, 95 A. L. R. 1. 
That case was an action by an employee to recover earn- 
ings lost because another had been employed in his place 
in violation of the plaintiff’s seniority rights under the 
collective bargaining agreement. He submitted his claim 
to arbitration under the agreement and after several 
hearings, the last of which resulted in a tie vote, he 
brought the court action. The contention made was ap- 
parently that because he had not followed the arbitra- 
tion procedures to their conclusion he was barred from 
court action. This court held that if the agreement for 
arbitration was construed to waive the plaintiff’s right 
to sue then it was contrary to public policy and void. The 
court pointed to Article I, section 13, Constitution of 
Nebraska, which says: “All courts shall be open, and 
every person, for any injury done him in his lands, goods, 
person or reputation, shall have a remedy by due course 
of law, and justice administered without denial or de- 
lay.” In Sandobal v. Armour & Co., 429 F. 2d 249 (1970), 
the Eighth Circuit, applying Nebraska law in another 
suit under a collective bargaining agreement, cited the 
Rentschler case for the proposition that a refusal to 
arbitrate in accordance with the terms of the contract 
is not available as a defense in an action on the con- 
tract. Until federal law clearly preempts the field, we 
feel compelled: to follow the above precedents. Adminis- 
trative remedies, if elected, are exclusive. Union Pacific 
R.R. Co. v. Price, 360 U. S. 601, 79 S. Ct. 1351, 3 L. Ed. 
2d 1460. As previously noted, defendant railroad cites 
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Crisler v. Crum, supra, for the proposition that Nebraska 
law does require exhaustion of administrative remedies. 
The case is not in point for it involved a controversy be- 
tween union members relative to the internal affairs of 
the union. The court held that the plaintiff must first 
seek relief under the bylaws of the union before seek- 
ing court relief. The situation in Crum is analogous to 
situations which involve the internal affairs of lodges 
and churches where the courts seem uniformly to hold 
that relief must first be sought within the organization. 
Such a case is Wilber v. Lincoln Aerie, F. O. E., supra, 
also cited by the defendant railroad. The state does not 
have the same interest in the internal affairs of such or- 
ganizations as it does in collective bargaining agreements 
and different public policy considerations apply. We 
hold that under Nebraska law in an action by an em- 
ployee for wrongful discharge under a collective bar- 
gaining agreement prior exhaustion of administrative 
remedies is not required. 

If the plaintiff had persisted in his request for rein- 
statement and in not accepting his discharge as final then 
that was a form of relief which was not within the power 
of the court to grant for exclusive jurisdiction of the 
whole matter in such cases is vested in the National Rail- 
road Adjustment Board. Walters v. Chicago & North 
Western Ry. Co., 216 F. 2d 332; Walker v. Southern Ry. 
Co., supra; Slocum v. Delaware, L. & W. R.R. Co., supra. 
However, in this case, the plaintiff, at the time the order 
of the court dismissing his petition was entered, had on 
file, as we have already noted, a motion to dismiss his 
fourth cause of action and to eliminate the prayer for 
reinstatement of seniority rights. He had earlier in 
response to the request for admissions further indicated 
that he considered his employment as terminated. By 
these actions, plaintiff in the trial court had indicated 
a change in theory, and an intention to amend his peti- 
tion to abandon his claim for reinstatement and to ac- 
cept his discharge, if such it was, as final. In Walters 
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v. Chicago & North Western Ry. Co., supra, the court 
indicated that if in the trial court the plaintiff had 
amended her complaint to eliminate the claim for rein- 
statement or had made a record in the trial court of a 
corresponding change in theory, then she would have 
been entitled to pursue her claim for wrongful discharge. 
Upon final determination of his suit for damages this 
action will be res judicata of any other claim plaintiff 
might have. Under Nebraska statutes plaintiff has an 
absolute right to dismiss without prejudice. § 25-601, 
R. R. S. 1943; Duffy v. Cody, 129 Neb. 737, 262 N. W. 
828. Under the circumstances here, of course, his aban- 
donment of his claim for reinstatement must be with 
prejudice, otherwise the dismissal by the trial court 
of the plaintiff’s petition as against the railroad will be 
affirmed. 

There is another reason why the objection of failure to 
follow administrative remedies is not well taken. If the 
allegation of the plaintiff’s petition that the defendant 
unions refused to represent the plaintiff and if the alle- 
gation to the effect that the defendant railroad and the 
defendant unions acted in concert to coerce his resigna- 
tion are true, then resort to administrative remedies may 
have been futile. See, Glover v. St. Louis-S. F. Ry. Co., 
393 U.S. 324, 329, 89 S. Ct. 548, 21 L. Ed. 2d 519; Vaca 
v. Sipes, supra. 

One further contention of the defendant railroad should 
be noted. It claims that since the collective bargaining 
agreement contains time limitations on implementation 
of administrative remedies this action is barred by con- 
tractual time limitation. Defendant railroad cites sev- 
eral cases in which exhaustion of administrative reme- 
dies were held to be a condition precedent to court action 
and the employee plaintiff had failed to meet the time 
limits in the administrative remedies. They have no 
application here. It also cites Breeland v. Southern 
Pacific Co., 231 F. 2d 576. In that case plaintiff elected 
to exercise administrative remedies and thereafter waited 
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longer than the time provided by the agreement before 
filing suit. The court held he was bound by the limita- 
tion in the agreement, his right of action accrued at the 
time of the discharge, and the action was barred by the 
statute of limitations on an action on a written con- 
tract. In jurisdictions where exhaustion of administra- 
tive remedies is not required the state statute of limita- 
tions on written contracts applies. Moore v. Illinois 
Central R.R. Co., supra, Union Pac. R. Co. v. Olive, 156 
F. 2d 737; Davis v. Rush (Tex. Civ. App.), 288 S. W. 504. 

This opinion is not to be taken as expressing any views 
on the substantive claims of the plaintiff. It is simply 
a decision that the trial court does have jurisdiction. 

Since the preparation of the foregoing portion of this 
opinion, the Supreme Court of the United States on 
June 14, 1971, released its opinion in Amalgamated Assn. 
of St., E. Ry. & M. C. Emp. v. Lockridge, 403 U. S. 274, 
91 S. Ct. 1909, 29 L. Ed. 2d 473. In that case the 
court held in an action by an employee (in a situation 
where the employee was covered by the National Labor 
Relations Act) against his union for having wrongfully 
caused his discharge from his employment by having 
terminated his union membership by a misapplication 
of the rules relative to suspension for nonpayment of 
dues, that the state and federal courts had no jurisdic- 
tion. The opinion was grounded on San Diego Building 
Trades Council v. Garmon, 359 U. S. 236, 79 S. Ct. 773, 
3 L. Ed. 2d 775. The Supreme Court held that since the 
union action in procuring the member’s dismissal be- 
cause of nonpayment of dues was arguably covered by 
the unfair labor practices provisions of the National 
Labor Relations Act, federal law preempted and the 
National Labor Relations Board and not the state and 
federal courts had jurisdiction. 

We conclude that Amalgamated Assn. of St., E. Ry. 
& M. C. Emp. v. Lockridge, supra, is not applicable be- 
cause under the provisions of the Railway Labor Act 
(which is the federal labor law applicable in this case) 
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the National Railroad Adjustment Board has no juris- 
diction of controversies between the union and its mem- 
bers, Conley v. Gibson, 355 U. S. 41, 78 S. Ct. 99,2 L. 
Ed. 2d 80, and therefore the preemption doctrine has no 
application here. 

The order of dismissal by the trial court is reversed 
and the cause remanded for further proceedings con- 
sonant with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
McCown and Bos.aAucH, JJ., dissent. 


Donap R. Hays, TRUSTEE, APPELLEE AND CROSS-APPELLANT, 
v. RoLtuie C. JOHNSON, APPELLEE AND CROSS-APPELLANT, 
BETTY J. JOHNSON ET AL., APPELLEES, IMPLEADED WITH 
JOHN McARTHUR ET AL., APPELLANTS. 
189 N. W. 2d 475 
Filed September 3, 1971. No. 37860. 


1. Wills: Actions: Evidence. In an action for the construction of 
a will, extrinsic evidence is admissible to show the attendant 
circumstances under which the will was made and to enable 
the court to place itself in the situation of the testator. 

2. Estates: Property: Parties: Partnerships. Parties claiming an 
interest in the property of a decedent by reason of an alleged 
partnership with the decedent are adverse to the decedent and 
his representatives. 


Appeal from the district court for Lancaster County: 
WILLIAM F. CoLwELL, Judge. Affirmed. 


A. James McArthur, for appellants. 


Christensen, Glynn & Hendricks, for appellee Donald 
R. Hays. 


Kenneth Cobb and J. S. Berry, for appellee Rollie C. 
Johnson. 


Charles S. Reed and William P. Kelley, for appellee 
Virginia Reller. 
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Heard before SPENCER, BosLAuGH, SMITH, McCown, 
NEwTon, and CLINTON, JJ. 


BOSLAUGH, J. 

This is an action to construe the will of Merril R. 
Reller who died on August 1, 1968. His will was ad- 
mitted to probate and his estate administered by pro- 
ceedings in the county court of Lancaster County, Ne- 
braska. The will was executed on June 11, 1968. 

The controversy here concerns the Commercial Cen- 
ter which is a tract of land lying north of Cornhusker 
Highway and west of 40th Street in Lincoln, Nebraska.’ 
The Commercial Center includes a large trailer court 
and a number of business buildings and was valued 
in the estate proceedings at $322,635. It was purchased 
by the deceased in 1949. 

Paragraph III of the will devised the Commercial 
Center in trust to Donald R. Hays, subject to terms and 
conditions set out in the will. This action was brought 
by Donald R. Hays to obtain a construction of the will 
in regard to his duties as trustee. The defendants are 
Virginia Reller, the widow of the deceased; Herbert 
Reller, Helen Reller, and Carl R. Reller, heirs-at-law of 
the deceased; and Rollie C. Johnson, Betty J. Johnson, 
Gordon Reller, Sally A. Hays, John McArthur, and A. 
James McArthur. 

The will provides generally that the Commercial Cen- 
ter shall be held in trust during the life of Virginia 
Reller and for 5 years thereafter, with the remainder 
to Donald R. Hays and Sally A. Hays, John McArthur, 
and Rollie C. Johnson. The will provides what is to 
be done in the event of a sale of all or part of the 
Commercial Center and provides for contingent bene- 
ficiaries. 

Paragraph III (C) of the will provides in part: “The 
present method of conducting business, rentals and divi- 
sions of profits shall be continued as near as practicable 
and that the share of the profits received therefrom, 
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now received by Merril R. Reller, shall be paid by the 
trustee to Virginia Reller, with the express provision 
that if, at any time, the net rentals and income received 
by Virginia Reller, after payment of management fees, 
taxes and upkeep, is less than $1,000.00 per month net 
to Virginia Reller for a period of three months consecu- 
tively, then Virginia Reller may, at her option, require 
the Commercial Center to be sold, and this power of 
sale, should above conditions arise, shall be absolute and 
without question. I specifically provide that so long as 
the $1,000.00 per month is received by Virginia Reller, 
whether it come from actual rentals or personal con- 
tributions by any of the parties having a surviving in- 
terest therein, that the power of sale provided herein 
not be exercised.” 

The controversy centers around this part of the will. 
The language of the will itself is unintelligible in the 
absence of extrinsic evidence as to the “present method 
of conducting business, rentals and divisions of profits.” 
Such evidence is admissible to show the attendant cir- 
cumstances under which the will was made and to en- 
able the court to place itself in the situation of the testa- 
tor. Davis v. Wirth, 178 Neb. 74, 131 N. W. 2d 718; In 
re Estate of Dimmitt, 141 Neb. 413, 3 N. W. 2d 752, 144 
A. L. R. 704; Little v. Giles, 25 Neb. 318, 41 N. W. 186. 

The record shows that after the Commercial Center 
was purchased by the testator, it was operated by the 
testator, John McArthur, and Rollie C. Johnson. After 
1962, Donald R. Hays participated in its operation. 
McArthur and Hays were associated with the testator 
in the practice of law. Johnson worked full time and 
had the direct management of the trailer court. 

The answer filed by the defendants John McArthur 
and Sally A. Hays alleged that the persons who were 
active in the management of the Commercial Center had 
“acquired interest therein in unequal amounts” and 
prayed that the court “confirm the rights and interests 
of all of the parties hereto.” 
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The trial court found that the record title to the Com- 
mercial Center was in the testator at the time of his 
death and that the evidence did not show the exist- 
ence of a partnership composed of the testator, John Mc- 
Arthur, Rollie C. Johnson, Donald R. Hays, Sally A. 
Hays, or any of them. 

The defendants John McArthur and Sally A. Hays 
have appealed. The plaintiff, Donald R. Hays, and the 
defendant Rollie C. Johnson have cross-appealed. 

To the extent that the plaintiff and any of the de- 
fendants claimed any interest in the Commercial Cen- 
ter, other than as beneficiaries under the will of the 
deceased, their interest was adverse to that of the de- 
ceased and his representatives, and their testimony as 
to transactions and conversations with the deceased was 
not admissible under section 25-1202, R. S. Supp., 1969. 
Reitz v. Petersen, 131 Neb. 706, 269 N. W. 811; Gerdes 
v. Omaha Home for Boys, 166 Neb. 574, 89 N. W. 2d 
849. 

The remaining evidence does not sustain the appel- 
lants’ claim in regard to a partnership. There are no 
partnership records, in the usual sense, for the Com- 
mercial Center. There are no books of account, and the 
Commercial Center had no checking account. A writ- 
ten agreement, dated July 3, 1966, signed by the de- 
ceased, John McArthur, Donald R. Hays, and Sally A. 
Hays was received in evidence. This agreement re- 
ferred to a partnership engaged in the operation of a 
business known as the Commercial Center. The agree- 
ment further provided that legal title to the Commercial 
Center would remain in the deceased and that he would 
“maintain in effect a will which preserves the interests 
of all the remaining partners in the said Commercial 
Center.” The agreement indicates that the deceased 
may have intended to contribute only the use of the 
property to the alleged partnership and that no other 
party would acquire any interest in the Commercial 
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Center except by devise. See Norcross v. Gingery, 181 
Neb. 783, 150 N. W. 2d 919. 

The evidence shows that Rollie C. Johnson collected 
the rentals from the trailer court and from some of 
the tenants in the business buildings and accounted to 
the deceased monthly. Johnson paid certain expenses 
out of the rentals, deducted his share of the rentals, and 
then remitted the balance to the deceased. 

The record contains partnership income tax returns 
filed in the name of the Commercial Center for each 
year from 1950 to 1967, inclusive. The 1967 return 
shows a net profit of $25,475.33 with the partners’ re- 
spective shares of income as follows: The deceased, 
John McArthur, and Donald R. Hays, $5,095.07 each; 
and Rollie C. Johnson, $10,190.12. There is no other 
competent evidence showing that these amounts were 
actually received or credited to the parties involved. 
Except for the share of the rentals retained by Rollie C. 
Johnson and several isolated payments to Mr. and Mrs. 
Hays, the evidence does not show that anyone other than 
the deceased ever received any part of the income from 
the Commercial Center. The evidence shows that the 
deceased received all of the income except that retained 
by Rollie C. Johnson and does not show that any of it 
was actually distributed by him to the others listed in 
the partnership returns. 

The trial court found that there was some evidence 
of a working relationship in the management of the 
Commercial Center between the deceased and the appel- 
lants and the cross-appellants, but that the evidence 
would not sustain a finding that there was a partner- 
ship or that any of the appellants or cross-appellants 
were entitled to share in the income from the Commer- 
cial Center during the life of Virginia Reller. These 
findings are sustained by the record. 

The trial court found that the trustee should pay the 
net income from the operation of the Commercial Center 
to Virginia Reller monthly during her lifetime. In de- 


312 NEBRASKA REPORTS [Vou. 187 


Hays v. Johnson 


termining the net income the trustee was authorized 
to deduct all operating expenses, including the remu- 
neration to be paid to Rollie C. Johnson, repairs, taxes, 
and fees allowed by the county court. The trial court 
limited expenditures by the trustee for the replacement 
of machinery, appliances, equipment, fixtures, and other 
depreciable property to 5 percent of the annual gross in- 
come of the Commercial Center. This limitation was 
intended as a guideline for the trustee and is subject to 
modification in the event circumstances show that the 
limitation should be changed. 

The trial court directed the trustee to continue to em- 
ploy Rollie C. Johnson and limited his compensation to 
an amount not to exceed that received in 1967. This 
direction is subject to modification in the event of a 
change in circumstances. 

The trustee complains that the trial court improperly 
restricted his authority to make capital improvements 
by requiring him to obtain the written consent of Vir- 
ginia Reller for all such improvements. In Paragraph 
III(B), the will provides in part that “the trustee shall 
have the power to authorize capital improvements,” and 
“use such portion of Virginia Reller’s income therefrom 
for capital improvements, if she so agrees in writing.” 
The trial court defined capital improvements as im- 
provements to the real estate as distinguished from re- 
placement of depreciable property, such as machinery 
and appliances, and ordinary repairs. With this under- 
standing, we think the trial court’s interpretation of the 
will was correct. 

The judgment of the district court is affirmed. 

AFFIRMED. 

CLINTON, J., concurring. 

I concur in the result only. The majority opinion 
seems to say that there is no competent evidence from 
which a finding could be made that those persons desig- 
nated as remainderman beneficiaries in the property 
known as the Commercial Center are entitled under 
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Paragraph III (C) of the will to share the income from 
the Commercial Center during the lifetime of Virginia 
Reller. It further seems to imply that there must have 
been an actual distribution of income to the partners 
or credit on books of account in order to support a find- 
ing of a partnership in income. With this I disagree. 

The filing of partnership income returns from 1950 
through 1967 showing the income shares of the part- 
ners, together with the agreement of July 3, 1966, exe- 
cuted by Merril Reller and certain of the others, was, 
in my opinion, sufficient to support a finding that the 
“present method of conducting business rentals and divi- 
sion of profits” was a partnership in which the remain- 
derman had an income interest. 

There is evidence in the record which, if believed, 
would support a finding that it was not a bonafide part- 
nership. I concur in the result because I believe the 
trial judge, who observed the witnesses and their man- 
ner of testifying, must have concluded on the basis of 
this evidence that there was in fact no partnership based 
on services accompanied by actual income sharing. 


IN RE ESTATE oF MerrRIL R. RELLER, DECEASED. 
VIRGINIA RELLER, EXECUTRIX OF THE ESTATE OF MERRIL 
R. RELLER, DECEASED, APPELLEE, V. JOHN McARTHUR ET AL., 

APPELLANTS. 
189 N. W. 2d 468 


Filed September 3, 1971. No. 37861. 


1. Estates: Taxation: Pleadings: Executors and Administrators. 
The liability of an estate for inheritance tax may be determined 
upon the petition of the executrix filed in the administration 
proceeding. 

2. Estates: Taxation: Evidence: Wills: Property. Evidence as to 
the property of the deceased, its value, its distribution under 
the will, the costs and expenses of administration, and the estate 
taxes paid by the executrix is sufficient to sustain a determina- 
tion of the inheritance tax liability of an estate. 
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Appeal from the district court for Lancaster County: 
WILLIAM F. CoLWELL, Judge. Affirmed. 


A. James McArthur, for appellants. 


Charles S. Reed, William P. Kelley, and Pierson, 
Pierson & Fitchett, for appellee. 


Heard before SPENCER, BosLaucH, SMITH, McCown, 
NeEwToN, and CLINTON, JJ. 


Bos.aueu, J. 

This is an appeal from the judgment of the district 
court determining the amount of inheritance tax due 
from the estate of Merril R. Reller, deceased. 

The inheritance tax liability was originally deter- 
mined in the county court of Lancaster County, Ne- 
braska, in proceedings to administer the estate of the 
deceased. The judgment of the district court was en- 
tered on September 14, 1970. From that judgment, John 
McArthur and Sally A. Hays have appealed to this court. 
The appellants contend that the pleadings and the evi- 
dence do not support the judgment. 

The petition filed by the executrix in the district 
court alleged that the deceased had died testate on 
August 1, 1968, a resident of Lancaster County, Ne- 
braska; and that the deceased was the owner of property 
having a value of $2,090,673.98 as shown on an itemized 
list attached to the petition. The petition prayed that 
the liability of the estate for inheritance tax be deter- 
mined. This pleading was sufficient to invoke the ju- 
risdiction of the court. § 77-2018.01, R. R. S. 1943. 

On May 25, 1970, this proceeding was consolidated with 
the action to construe the will of the deceased. As a 
result, the trial court was able to consider the evidence 
introduced in both cases in determining the inheritance 
tax. 

The evidence shows the property of the deceased, its 
value, the distribution made by the will, the costs and 
expenses of administration, and the federal and state 
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estate taxes paid by the executrix. This evidence was 
sufficient to enable the court to determine the inheritance 
tax due from each of the beneficiaries. The apportion- 
ment of estate taxes was proper under section 77-2108, 
R. R. S. 1943. 
The judgment of the district court is affirmed. 
AFFIRMED. 


O. WILLIAM VON SEGGERN, SPECIAL ADMINISTRATOR OF 
THE ESTATE oF ELLA JEAN MuMMaA, APPELLANT, V. SAM 
SAIKIN ET AL., APPELLEES. 

189 N. W. 2d 612 


Filed September 3, 1971. No. 37916. 


1. Torts: Actions: Jurisdiction: Statutes. Section 1.03 (a) (8) of 
the Uniform Interstate and International Procedure Act applies 
when the tortious act or omission occurs in the state even though 
the resulting injury occurs elsewhere. 

2. ——: ———-: ——__-: —_—.. Section 1.03 (a) (4) of the Uni- 
form Interstate and International Procedure Act authorizes the 
exercise of jurisdiction when the tortious act or omission takes 
place without the state but the injury occurs within the state 
and there is some other reasonable connection between the state 
and the defendant. 


Appeal from the district court for Sarpy County: 
Vicror H. Scumipt, Judge. Affirmed. 

J. William Gallup of Schrempp & Bruckner, for ap- 
pellant. 

Michael P. Cavel of Lathrop, Albracht & Dolan, for 
appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and Ciinton, JJ. 


SMITH, J. 
In this wrongful death action defendant Sam Saikin, 
a resident of Illinois, appeared specially to object to the 
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jurisdiction of the court. The district court sustained 
the special appearance. Plaintiff, O. William Von Seg- 
gern, special administrator of the estate of Ella Jean 
Mumma, appeals. He asserts that two subsections of our 
“long-arm” statute provided bases for the district court 
to exercise personal jurisdiction over Sam. 

No evidence was offered in district court. Sam Saikin 
assumed only for purposes of the hearing on his svecial 
appearance that the allegations of the petition were true. 

The petition states: Von Seggern was acting under 
letters of administration issued out of the county court 
of Sarpy County, Nebraska. At different times Sam 
and Joel Saikin had pursued a course of conduct to 
separate Ella Jean from her husband, Samuel C., and to 
effect her death. They made interstate calls to her at 
Bellevue, Sarpy County. They subsequently traveled in 
interstate commerce to Sarpy County where they per- 
formed “acts . . . leading to the accomplishment of said 
unlawful and wrongful purpose.” As a result, Ella Jean 
“was induced to travel” to Chicago, Illinois. There on 
November 5, 1967, the Saikins “willfully, wantonly, mali- 
ciously, intentionally and unlawfully” slew her. She 
died at age 18, intestate, and an inhabitant of Sarpy 
County. The special administrator commenced this ac- 
tion for the benefit of Samuel C. Mumma as next of kin. 
See, § 30-809, R. R. S. 1943; S-H.A. ch. 70, § 1 (TIl., 1959). 

Von Seggern asserts bases for judicial jurisdiction un- 
der section 25-536 (1) (c) and (d), R. S. Supp., 1969, 
which tracks section 1.03 (a) (3) and (4), Uniform In- 
terstate and International Procedure Act. See 9B U.L.A. 
310 (1966). The section of the uniform act provides in 
part: “(a) A court may exercise personal jurisdiction 
over a person, who acts directly or by an agent, as toa 
cause of action arising from the person’s ... (3) caus- 
ing tortious injury by an act or omission in this state; 
(4) causing tortious injury in this state by an act or omis- 
sion outside this state if he . .. engages in any... 
persistent course of conduct . . . in this state; . .. (b) 
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When jurisdiction over a person is based solely upon 
this section, only a cause of action arising from acts 
enumerated in this section may be asserted against him.” 

Mobility of population and other social and economic 
conditions called for expansion of judicial jurisdiction 
of a state over the person cf a nonresident. See Hazard, 
“A General Theory of State-Court Jurisdiction,” 1965 
Supreme Court Review, at p. 246 (1965). Statutes and 
cases relating generally to the expansion have been re- 
viewed. See, Kurland, “The Supreme Court, The Due 
Process Clause and the In Personam Jurisdiction of State 
Courts,” 25 U. Chi. L. Rev. 569 (1958); Leflar, American 
Conflicts Law, §8§ 42 to 44, pp. 79 to 90 (1968); “State- 
Court Jurisdiction,” 73 Harv. L. Rev., at pp. 945 to 947 
(1960); “The Virginia ‘Long Arm’ Statute,” 51 Va. L. 
Rev. 719 (1965). 

No one has constructed a table of “minimum con- 
tacts” that will always satisfy requirements of due proc- 
ess. The test is fundamental fairness. See, International 
Shoe Co. v. Washington, 326 U. S. 310, 66 S. Ct. 154, 90 
L. Ed. 95, 161 A. L. R. 1057; Stucky v. Stucky, 186 Neb. 
636, 185 N. W. 2d 656 (1971) (opinion by McCown, J.); 
Leflar, American Conflicts Law, at pp. 71 and 78 (1968); 
Reese and Galston, “Doing an Act or Causing Conse- 
quences as Bases of Judicial Jurisdiction,” 44 Iowa L. 
Rev. 249 (1959); ‘The Virginia ‘Long Arm’ Statute,” 51 
Va. L. Rev. at 728 (1965). 

The Commissioners’ Note to section 1.03 of the uni- 
form act reads: “Section 1.03 (a) (3) applies when the 
tortious act or omission occurs in the state even though 
the resulting injury occurs elsewhere. The state where 
the tortious act or omission occurs will often be the 
most appropriate location for the trial of the action. 
... Section 1.03 (a) (4) authorizes the exercise of juris- 
diction when the tortious act or omission takes place 
without the state but the injury occurs within the state 
and there is some other reasonable connection between 
the state and the defendant. ... A sufficient nexus exists 
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if... the defendant .. . in the state carries on some 
... continuous course of activity .... It is not necessary 
that this activity amount to the doing of business... . 
It should be noted that... the persistent course of con- 
duct ... need have no relationship to the act or failure 
to act that caused the injury. No distinctions are drawn 
between types of tort actions .... The concept of cause 
of action . . . should be broadly construed to cover an 
entire transaction so that, when possible, the entire dis- 
pute may be settled in a single litigation. Subdivision 
(b) is designed to prevent assertion of independent claims 
unrelated to any activity described in subdivision (a) 
of section 1.03.” 9B U. L. A. pp. 311 to 313 (1966). 

The phrase “tortious injury” does not necessarily have 
the same meaning for purposes of jurisdiction and ulti- 
mate liability. Cf. Nelson v. Miller, 11 Ill. 2d 378, 143 
N. E. 2d 673 (1957) (Schaefer, J.). 

The telephone calls and the acts of the Saikins were 
too remote to bring Von Seggern’s cause of action with- 
in section 1.03 (a) (3) of the uniform act. Under sub- 
division (a) (4) Saikins’ conduct established a connection 
with Nebraska, but the connection did not constitute a 
continuous course of activity. The connection was not 
reasonable in terms of a basis for jurisdiction over Sam 
Saikin. 

The ruling sustaining the special appearance was 


correct. 
AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1971 


STaTE oF NEBRASKA, APPELLEE, Vv. KEITH A. RUSS, 
APPELLANT. 
190 N. W. 2d 621 


Filed October 8, 1971. No. 37917. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KRELL, Judge. On motion to dismiss appeal. 
Judgment affirmed. 


Keith A. Russ, pro se. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLINTON, JJ. 


PER CURIAM. 

The State moves to dismiss this appeal from a sen- 
tence on a charge of burglary. The grounds of the 
motion are: (1) The defendant’s pro se brief was filed 
out of time and did not comply in any respect with the 
rules of this court; and (2) the appeal is frivolous; Anders 
v. California, 386 U. S. 738, 87 S. Ct. 1396, 18 L. Ed. 
2d 493, has been complied with; and no hearing on the 
merits is required. 

‘ The defendant had entered a plea of guilty to the 
burglary charge and was placed on probation. He was 
subsequently charged with violation of the terms of 
the probation and entered a plea of guilty to such 


(319) 
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violation and was sentenced on the burglary charge. He 
was represented by counsel at all stages of the proceed- 
ings. He perfected his own appeal while the matter 
was being considered by his counsel. Writ of error 
was issued by this court and the transcript and bill of 
exceptions are before us. 

Counsel for the defendant, while the appeal was pend- 
ing, asked leave of the trial court to withdraw as coun- 
sel and complied with Anders v. California, supra. The 
trial court found that an appeal would be frivolous and 
permitted counsel to withdraw. 

Our consideration of the motion has required a care- 
ful review of the transcript and bill of exceptions and 
the claims made in the defendant’s pro se brief. We 
have reviewed the case on the merits. The defendant’s 
claims are without foundation. 

JUDGMENT AFFIRMED. 


GORDON SHOTWELL, APPELLANT AND CROSS-APPELLEE, V. 
INDUSTRIAL BUILDERS, INC., ET AL., APPELLEES AND 
CROSS-APELLANTS, 

190 N. W. 2d 624 


Filed October 8, 1971. No. 37935. 


1. Statutes: Workmen’s Compensation. As regards subdivision (2) 
of section 48-121, R. S. Supp., 1965, losses in bodily function 
are important only insofar as they relate to earning capacity 
and the loss thereof. 

Disability is defined in terms of employability 

and earning capacity rather than in terms of loss of bodily 

function. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FeIDLER, Judge. Affirmed as modified. 


Wright, Simmons, Hancock & Hall, for appellant. 


Atkins, Ferguson & Nichols and L. M. Hahn, for ap- 
pellees. 


Vou. 187] SEPTEMBER TERM, 1971 821 


Shotwell v. Industrial Builders, Inc. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and Cuinton, JJ. 


Newton, J. 


This is an action instituted before the Nebraska Work- 
men’s Compensation Court. On hearing before the fu!l 
compensation court, plaintiff received an award based 
upon temporary total disability for 149 4/7 weeks, 47% 
percent permanent partial disability for 150 2/7 weeks, 
and 17% percent permanent partial disability for the 
rest of his life based upon a two-member disability. 
The award was affirmed upon appeal to the district 
court. We affirm the award subject to modification as 
herein specified. 

The accident occurred on March 7, 1966, while plain- 
tiff was employed as a surveyor’s rodman by defend- 
ant, receiving $94.05 per week. There is no dispute 
with reference to the employment, the accident, or the 
nature of the injuries received. Plaintiff was 18 years of 
age, had recently been graduated from high school, and 
had taken a short course in welding. He had no fixed 
occupation, but occasionally painted automobiles. He 
worked for defendant as a rodman, common laborer, 
heavy equipment operator, steel tier, and welder. 

His injuries consisted of a fractured right ulna at 
the elbow, multiple fractures of the right foot, a com- 
pression fracture of the fifth lumbar vertebra, possible 
fractures of the first and second lumbar vertebrae, and 
a fractured right wrist. He gradually lost the hearing 
in one ear; was subjected to occasional but persistent 
headaches; and had persistent low back pain, a left foot 
drop, numbness and atrophy of the left leg, clawing of 
the toes of the left foot, a deformed right foot with a 
bony protuberance, difficulty urinating, bowel troubles, 
curvature of the spine, restriction of back motion and 
weakness in back, a 10 degree restriction of movement 
in the right wrist, nervousness, and shakiness. Physical 
impairment was estimated at 10 percent for the right 
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foot, 20 to 25 percent for the left leg, and 35 percent 
for the body as a whole. The conditions mentioned still 
prevailed more than 4 years after the accident and esti- 
mates of physical impairment were based upon plain- 
tiffs condition at that time. 

It is undisputed that plaintiff’s condition will de- 
teriorate with the passage of time. As one medical ex- 
pert put it, he will need the services of an orthopedist 
and urologist for the rest of his life. It is entirely pos- 
sible that he may become totally disabled. If so, he may 
seek relief under section 48-141, R. R. S. 1943. We can- 
not at this time agree with plaintiff’s contention that he 
is presently totally disabled. After recuperating from 
his injuries, he was unable to find employment in his 
home area and moved to Portland, Oregon. There he 
found employment doing electric wiring but was trans- 
ferred to a painting job as he could not endure the 
bending over required in the electrical work. Due to 
adverse effects from paint fumes, he can no longer act 
as a painter. His employer went out of business and 
he obtained another job as a welder which did not re- 
aquire bending over. He was still so employed at the 
time of trial. Due to his physical handicaps, he was 
paid 50 cents to $1 an hour less than others doing the same 
work. He also works part-time selling tickets at a 
nightclub, a position which permits him to sit. It is 
apparent that due to his youth and determination, he 
has in some measure rehabilitated himself, but the 
fact remains that his employability has been severely 
restricted. He can no longer do heavy common labor, 
operate heavy equipment, act as a rodman, do types of 
labor requiring walking, lifting, or bending. In other 
than a tight labor market, he, as a handicapped worker, 
will find it difficult to secure employment should he 
lose his present position. 

Losses in bodily function are important only insofar 
as they relate to earning capacity and the loss thereof. 
See Nordahl v. Erickson, 174 Neb. 204, 116 N. W. 2d 275. 
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It is evident that plaintiff still retains a measure of earn- 
ing capacity and cannot at this time be classified as one 
totally and permanently disabled. On the other hand, 
the extent of his bodily impairment is not necessarily 
synonymous with or determinative of his employability 
and earning capacity. Disability is defined in terms of 
employability and earning capacity rather than in terms 
of loss of bodily function. See Nordahl v. Erickson, 
supra. The record supports the finding that plaintiff 
sustained a two-member disability amounting to a 25 
percent impairment of the left leg and a 10 percent im- 
pairment of the right foot. The lower courts averaged 
this out and concluded that plaintiff had a permanent 
partial disability of 1744 percent, entitling him to $7.41 
per week, after the first 300 weeks, during his life. 
It was found that physical impairment and disability 
in the sense of loss of employability and earning capacity 
were the same. With this we agree. As previously 
pointed out, the types of employment for which plaintiff 
was originally fitted have been greatly restricted by 
his injury and present physical condition. 

Under subdivision (2) of section 48-121, R. S. Supp., 
1965, plaintiff was allowed the sum of $29.78 each week 
for 150 2/7 weeks for a 47% percent permanent partial 
disability to the body as a whole. It is evident that in 
considering this feature of the case, the trial court 
failed to take into consideration several of the bodily 
ailments suffered by plaintiff.’ We find that this partial 
disability amounted to 65 percent and that plaintiff 
should receive the sum of $40.74 each week for the 
150 2/7 week period. 

Section 48-120, R. R. S. 1943, provides: “The em- 
ployer shall be liable for reasonable medical and hos- 
pital services and medicines as and when needed, * * * 
subject to the approval of the compensation court, * * *.” 
The undisputed evidence indicates plaintiff will require. 
medicines, and medical and hospital services in the- 
future as a result of his injuries. If and when such. 
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items are required, they shall, subject to approval by 
the compensation court, be supplied at defendants’ ex- 
pense. See Gilmore v. State, 146 Neb. 647, 20 N. W. 2d 
918. 

Subject to the foregoing modifications, the judgment 
of the district court is affirmed. 

AFFIRMED AS MODIFIED. 

SPENCER, J., dissenting. 

I respectfully dissent. I cannot be a party to a decision 
which penalizes determination and extreme effort to be 
self-supporting despite the physical infirmities set out 
in the majority opinion, which to me constitute perma- 
nent disability. In the present day and age, most em- 
ployees sustaining the plaintiff’s disabilities would not 
attempt to do any type of work and would clearly be 
found totally disabled. 

We have repeatedly held that total disability dces not 
mean a state of absolute helplessness but rather it means 
the disablement of the employee to earn wages in the 
same kind of or similar work for which he was trained. 

At the time of his injury plaintiff, a partial para- 
plegic, had worked at and was able to perform a spe- 
cialty called pin striping; to do heavy common labor; 
to tie steel as a steel worker; work as a carpenter’s 
helper; to operate heavy equipment; to act as a rodman; 
and to do any type of labor requiring walking, lifting, 
or bending. As the majority opinion states, he can no 
longer do any of these tasks. Since his injury he has 
tried electrical wiring and painting but is physically 
unable to perform the tasks that work requires. At the 
time of the trial he was employed as a spot welder of 
switch breaker boxes, but due to his physical handicaps 
was paid less than others doing the same work. He is 
unable to do lifting of any nature, and is only able to 
weld work brought to him. While he cannot perform 
several of the tasks required in his job, probably because 
of his intense desire to be a useful citizen his present 
employer has worked out these problems for him, but 
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most employers would consider him unemployable. 
Plaintiff retains a measure of earning capacity solely 
because of his determination to overcome extreme dis- 
abilities. Clearly, plaintiff has sustained a loss of earn- 
ing capacity equivalent to or greater than that sus- 
tained by the claimant in Haler v. Gering Bean Co., 163 
Neb. 748, 81 N. W. 2d 152; Nordahl v. Erickson, 174 
Neb. 204, 116 N. W. 2d 275; Mead v. Missouri Valley 
Grain, Inc., 178 Neb. 553, 1384 N. W. 2d 243; ‘and Brock- 
haus v. L. E. Ball Construction Co., 180 Neb. 737, 145 
N. W. 2d 341, where we found permanent total disability. 
For all intents and purposes he is totally disabled. The 
majority opinion certainly thwarts the beneficent pur- 
poses of the Nebraska Workmen’s ‘Compensation Act by 
a hhighly technical refinement of interpretation. 
Waite, C. J.. and McCown, J., join in this dissent. 


STATE OF NEBRASKA, APPELLEE, v. GEORGE HAYEs, 
APPELLANT. 
190 N. W. 2d 621 
Filed October 8, 1971. No. 37803. 


Criminal Law: Evidence: Trial. Where the classification or degree 
of a crime depends upon the determination of a certain minimal 
value of property and there is a market for that type of prop- 
erty, the State must present proof by competent evidence that 
the market value of the property at the time and place of the 
crime charged was equal to or exceeded the designated minimal 
value. 


Appeal from the district court for Douglas County: 
DonaLp BRODKEY, Judge. Reversed and remanded for 
new trial. 


Thomas D. Carey and Arnold D. Kenyon, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and CLinron, JJ. 


CLINTON, J. 

The appellant was charged with receiving or buying 
stolen goods, to wit, an air conditioner of the value of 
$100 or upwards with intent to defraud the owner and 
the jury returned a verdict of guilty. The sole question 
presented in this appeal is the sufficiency of the evi- 
dence to sustain a finding that the value of the property 
at the time of the receipt or purchase was of the value of 
$100 or more. 

The value of the goods in question is an essential ele- 
ment of the crime and like all other elements thereof 
the evidence must be sufficient to support a finding of 
the necessary value beyond a reasonable doubt. 

This and other courts have long held that where value 
of goods is an element of the crime charged and there is 
a market for the goods, the value to be proved is the mar- 
ket value at the time and place. Robinson v. Staie, 107 
Neb. 591, 186 N. W. 977; Edmonds v. State, 42 Neb. 684, 60 
N. W. 957; Engster v. State, 11 Neb. 539, 10 N. W. 453; 
Rooney v. State, 51 Neb. 576, 71 N. W. 309; Hogoboom v. 
State, 120 Neb. 525, 234 N. W. 422, 79 A. L. R. 1171; 
Brooks v. State, 28 Neb. 389, 44 N. W. 436. Only where 
there is no market value may present replacement or oth- 
er similar value be used. State v. Randle, 2 Ariz. App. 
569, 410 P. 2d 687; 50 Am. Jur. 2d, Larceny, § 45, p. 209. 

The State did not present evidence that there was 
no market for the goods of the type in question. Its 
only evidence of value was the testimony of an agent 
of the owner that his recollection of the purchase price 
of the item was about $225 and that the owner had had 
it: “Several years, not quite that long, possibly in the 
third year of having it or maybe less than that.” Testi- 
mony as to the purchase price of an item costing $225 
about 3 years previously is not sufficient to establish 
either its market or actual value on the date in question. 
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This witness further testified over objections that re- 
imbursement received from the insurance company 
was about “$179.00, or one hundred eighty-some, some- 
thing like that.” And, also, “it was right about $170.00 
or possibly slightly more that that.” There was no evi- 
dence to establish the basis of reimbursement by the 
insurance company. This evidence was insufficient to 
establish market value on the date in question. The 
State relies upon State v. Carroll, 186 Neb. 148, 181 N. 
W. 2d 436. That case does not sustain the State’s posi- 
tion. In that case there was testimony of a qualified 
witness of the wholesale and retail market value of 
the property in question at the time of the crime. 

We hold that the evidence was legally insufficient to’ 
establish the market value of the air conditioner on the 
date of receipt, or in the alternative that there was no 
market value for the property and what the actual 
value was. 

The defendant introduced the testimony of a dealer 
in such items who had examined the air conditioner at 
the police station. He testified that the market value 
of the item on the date in question was $50 wholesale 
and $75 retail. There was therefore competent evidence 
to sustain the verdict as to the lesser-included offense of 
receiving stolen property of the value less than $100. 
§ 28-513, R. R. S. 1943. 

The jury was not directed to make a specific finding 
of value in its verdict nor is this required. The defend- 
ant did not request an instruction on the lesser-included 
offense. Since the evidence of value is legally insuffi- 
cient to sustain a finding of value of $100 or upwards, 
the judgment of the trial court must be reversed and 
the cause remanded for a new trial. 

REVERSED AND REMANDED FOR NEW TRIAL. 
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STATE OF NEBRASKA, APPELLEE, V. SAM VIRGILITO, JR., 
APPELLANT. 
190 N. W. 2d 781 
Filed October 8, 1971. No. 38015. 


“1. Post Conviction: Pleadings: Incompetent Persons. Bald asser- 
tions of insanity, unsubstantiated by a recital of credible facts 
and unsupported by the record, are wholly insufficient and justify 
the summary dismissal of a post conviction proceeding. 

2. Post Conviction: Pleadings: Trial. The Nebraska Post Convic- 
tion Act requires that unless the motion and the files and rec- 
ords of the case show that the petitioner is entitled to no relief, 
the court shall grant a prompt evidentiary hearing, determine 
the issues, and make findings of fact and conclusions of law 
with respect thereto. 


Appeal from the district court for Sarpy County: Vuic- 


Tor H. Scumipt, Judge. Reversed and remanded with 
directions. 


Sam Virgilito, Jr., pro se. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuirE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and Ciinton, JJ. 


McCown, J. 

On September 17, 1970, the defendant pleaded guilty 
te manslaughter and on the same day was sentenced to 
5 years imprisonment. In 1971, defendant began this 
proceeding under the Nebraska Post Conviction Act al- 
leging that he was mentally incompetent to enter the 
plea of guilty. From an examination of the files and 
records, the district court found that the defendant was 
entitled to no relief; that an evidentiary hearing should 
not be held; and that counsel should not be appointed 
for the defendant. The motion to vacate sentence was 
overruled and defendant filed this appeal pro se. 

A transcript and bill of exceptions have been filed, 
certified to contain all evidence, both oral and docu- 
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mentary. These constitute the “files and records of the 
case.” They show that on April 17, 1970, an informa- 
tion was filed charging the defendant with first degree 
murder. Counsel was appointed on that date and rep- 
resented the defendant throughout the proceedings. On 
April 24, 1970, the court authorized a psychiatric exam- 
ination of the defendant for the purpose of determining 
whether he was competent to stand trial. A neuro- 
psychiatric examination of the defendant was made by 
Dr. C. H. Farrell. His report reveals an extensive his- 
tory of mental illness. Defendant had been hospitalized, 
and had been examined by Dr. Farrell on numerous 
previous occasions. Dr. Farrell’s report of May 28, 1970, 
stated: “It is this examiner’s opinion that this man is 
a chronic mental defective and a chronic schizophrenic. 
Ii is also this examiner’s opinion that there are times 
when he has lucid intervals but that he also has many 
psychotic episodes. There is some doubt as to whether 
-he can aid in his own defense.” 

On June 3, 1970, after receiving the report from Dr. 
Farrell, the district court entered an order that the 
defendant was not competent to stand trial and com- 
mitted him to the Lincoln State Hospital until such time 
as his disability might be removed. The record shows 
that on August 12, 1970, the director of the Lincoln Re- 
gional Center submitted to the district court what is re- 
ferred to as a “letter” or a “certificate” to the effect that 
the defendant was “now competent to stand trial.” There 
is no copy of this document in the record. There 
js no evidence as to the data upon which the document 
was based. There is no other evidence in the record to 
dispute Dr. Farrell’s opinion and diagnosis. No hear- 
ing was ever held to determine defendant’s competency 
and apparently the court never entered any order find- 
ing the defendant competent to stand trial. 

At the time of the arraignment on September 17, 1970, 
an amended information was filed charging the de- 
fendant with manslaughter in Count I, and with first 
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degree murder in Count II. After the guilty plea to 
Count I was accepted, Count II was dismissed. The 
only inquiry as to competence made at the arraignment, 
plea, and sentencing was to ask the defendant if he 
felt he was competent to proceed “like they claim you 
are down at Lincoln,” to which he answered: “Okay.” 
The record also shows that the county attorney expressed 
the hope and recommended to the court that the de- 
fendant get “further psychiatric treatment and help.” 

It is true that bald assertions of insanity, unsub- 
stantiated by a recital of credible facts and unsupported 
by the record, are wholly insufficient, and justify the 
summary dismissal of a post conviction proceeding. See 
Fisher v.. United States, 317 F. 2d 352. That rule does 
not fit the facts here. 

The Nebraska Post Conviction Act.requires that un- 
less the motion and the files and records of the case 
show that the petitioner is entitled to no relief, the 
court shall grant a prompt evidentiary hearing, deter- 
mine the issues, and make findings of fact and conclu- 
sions of law with respect thereto. See § 29-3001, R. S. 
Supp., 1969. 

It is entirely possible that the district judge was aware 
of ample evidence to establish the defendant’s compet- 
ency to stand trial, but that evidence, if any, does not 
appear in the record. The record before us clearly estab- 
lishes sufficient factual basis to require full exploration 
by the district court. 

The order of the district court overruling the mo- 
tion for post conviction relief is vacated and the cause 
remanded to the. district court with directions to grant 
a prompt evidentiary hearing on the motion and proceed 
in accordance with the provisions of the Nebraska Post 


Conviction Act. 
REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLEE, Vv. EDWARD A. CRUSE, _ 
APPELLANT. i 
190 N. W. 2d 629 vo Ee 


Filed October 8, 1971. No. 38043. 


1. Post Conviction: Trial: Sentences: Guilty Plea. The standard 
for validity of a guilty plea is whether the plea represents a 
voluntary and intelligent choice among alternative courses of 
action open to defendant. 

2. Sentences: Notice: Hearing. A court should not correct an er- 
roneous record of a criminal sentence without affording the 
parties a hearing. 


Appeal from the district court for Douglas ou: 
DonaLp BropKEy, Judge. Affirmed. 


Edward A. Cruse, pro se. 


Clarence A. H. Meyer, Attorney General, and James J. 
Duggan, for appellee. : 


Heard before WHITE, C. J., SPENCER, BosLauGH, SMITH.. 
McCown, NEwTon, and Cuinron, JJ. ; 


SMITH, J. 

A motion of Edward A. Cruse for post conviction re- 
lief was denied without a complete evidentiary hearing. 
He appeals, asserting involuntariness of his guilty plea 
and error in the court’s correcting the record of his sen- 
tence without notification. 

The journal of the district court, Judge Krell presiding, 
on May 1, 1970, set out a sentence of Cruse to imprison- 
ment from 1 to 5 years. On June 2 the court without 
notification to either party ordered correction of the 
journal as follows: “ ‘for a period of 2 to 5 years’ as per 
court’s pronouncement from the bench at the time of 
sentence.” 

Cruse appeared with counsel on October 19, 1970, on 
an order to show cause in connection with his post con- 
viction motion. The matter was continued by agreement 
in order for the court reporter to transcribe his notes. 
On December 11 the State and Cruse’s counsel appeared 
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before the court, Judge Brodkey presiding. The court 
reporter’s certified verbatim record of the plea and sen- 
tencing hearings was received in evidence. 

The general standard for validity of a guilty plea is 
whether the plea represents a voluntary and intelligent 
choice among alternative courses of action open to de- 
fendant. State v. Gray, 187 Neb. 197, 188 N. W. 2d 705 
(1971); State v. Turner, 186 Neb. 424, 183 N. W. 2d 763 
(1971). Evidence of compliance at Cruse’s plea hearing 
is replete. 

A court should not correct an erroneous record of a 
criminal sentence without affording the parties a hear- 
ing. State v. Kortum, 176 Neb. 108, 125 N. W. 2d 196 
(1963). Judge Krell did not testify, and no entry in his 
minute book was offered in evidence. 

The reporter’s evidence is undisputed that the court 
three times informed Cruse that the sentence was 2 to 5 
years. The error of the court in correcting the journal 
without notification and hearing was harmless in view 
of the subsequent proceeding. Cf. Kennedy v. Reid, 
249 F, 2d 492 (D. C. Cir., 1957). 

AFFIRMED. 


Strate oF NEBRASKA, APPELLEE, Vv. Douctas L. RHODES, 
APPELLANT, 
190 N. W. 2d 623 
Filed October 8, 1971. No. 38060. 


Post Conviction: Evidence. In a post conviction proceeding, the 
burden of proof is on the petitioner to establish the basis for 
relief. 


Appeal from the district court for Lancaster County: 
WiiiiaMm C. Hastincs, Judge. Affirmed. 


Douglas L. Rhodes, pro se. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTown, and CLINTON, JJ. 


SPENCER, J. 

This appeal from a denial of post conviction relief 
presents a very narrow issue. Appellant claims the 
failure of the trial court to advise him of his ineligibility 
for parole negates his guilty plea. There is no merit 
tc appellant’s contention. 

On October 26, 1966, appellant, in the presence of his 
court-appointed counsel, entered a plea of guilty to a 
check charge and was sentenced for a term of 3 years in 
the Nebraska Penal and Correctional Complex, said sen- 
tence to be served consecutive to and to commence at 
the expiration of any sentences then being served. Ap- 
pellant was then returned to California to complete his 
sentence in that state. In 1970 when he was paroled 
from the California state prison he was returned to 
Nebraska to serve his sentence. 

Appellant insists his plea was involuntary because he 
was not told that he would be ineligible for parole 
under a sentence for a specific term. Appellant is confus- 
ing state and federal procedures. This question has been 
raised under rule 11, Federal Rules, Criminal Procedure, 
which is not binding on state courts, and there is a 
decided split of authority among the various Circuit 
Courts of Appeals on the point. If it were material, we 
would believe the correct holding would be that non- 
eligibility for parole is not a consequence of a plea of 
guilty. Rather, it is the consequence of the withholding 
of legislative grace. See, Smith v. United States, 324 
F. 2d 436; Trujillo v. United States, 377 F. 2d 266; and 
Sanchez v. United States, 417 F. 2d 494. 

Under section 83-1,110, R. S. Supp., 1969, appellant is 
eligible for parole upon the completion of his sentence 
less the reductions granted to him. Laws 1969, c. 817, 
§ 41, p. 3093. See, also, State v. McMillian, 186 Neb. 
784, 186 N. W. 2d 481. 
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' In a post conviction proceeding, the burden of proof 
is on the petitioner to establish a ‘basis for relief. State 
v. Coffen, 184 Neb. 254, 166 N. W. 2d 593. This the 
appellant has failed to do. 
The judgment of dismissal is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. LEROY BULLARD, 


APPELLANT. 
190 N. W. 2d 628 


Filed October 8, 1971. No. 38064. 


- Post Conviction: Judgments. Relief under the Post Conviction Act 
is limited to cases in which there was a denial or infringement 
of the rights of the prisoner such as to render the judgment 
void or voidable under the Constitution of this state or the 
Constitution of the United States. 


_. Appeal from the district court for Douglas County: 
Donatp Hamitron, Judge. Affirmed. 


- Leroy Bullard, pro se. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WuitTe, C. J., SPENCER, BosLaucH, Mc- 
Cown, Newton, and CuLinton, JJ. 


Bos.taucuH, J. 

In 1962, the defendant was charged in separate in- 
formations with first degree murder in the death of 
Jesse Jones and Jesse D. Drake. Later the informations 
were amended to charge murder in the second degree. 
The defendant pleaded guilty to both offenses and was 
sentenced to life imprisonment on each charge. The 
sentence on the second charge was made consecutive 
to the sentence on the first. charge. 

’ The defendant now seeks to modify the sentence on 
the second charge so that it will be concurrent with 
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the sentence on the first charge. The Post Conviction 
Act does not authorize such relief. : 

Relief under the Post Conviction Act is limited to cases 
in which there was a denial or infringement of the 
rights of the prisoner such as to render the judgment 
void or voidable under the Constitution of this state or 
the Constitution of the United States. § 29-3001, R. S. 
Supp., 1969. No such issue is presented here. See An- 
notation, 33 A. L. R. 3d 335, at p. 368. 

The judgment of the district court denying relief 
under the Post Conviction Act is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RONALD EUGENE WARNER, 
APPELLANT, 
190 N. W. 2d 786 


Filed October 15, 1971. No. 37801. 


1. Criminal Law: Appeal and Error: Evidence. It is not the -_prov- 
ince of the Supreme Court to pass on the credibility of witnesses 
or weigh the evidence in a criminal case. 

2. Criminal Law: Automobiles: Trial. The possibility that a 
stolen truck might be abandoned later is not a defense to a 
charge of auto theft, 

- 8. Criminal Law: Burglary: Words and Phrases. A trailer which 
is used as an office may be the subject of a a Ta under 
section 28-532, R. R. S. 1948. 


4, Criminal Law: Trial: Instructions. In the absence of a nes 
the trial court is not required to instruct in regard to lesser 
included offenses. 

Appeal from the district court for Douglas County: 
DoNALD BropKEy, Judge. Affirmed. 


’ Frank B. Morrison and Bennett G. Hornstein, fOr ap- 
pellant. 


Clarence A. H. Meyer,. Attomey ( General, and Harold 
S. Salter, for appellee. ~~ 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOoN, and CLINTON, JJ. 


BosLaucH, J. 


The defendant appeals from convictions for burglary 
and auto theft. His principal assignments of error re- 
late to the sufficiency of the evidence to sustain the 
convictions on each charge. 

There was evidence from which the jury could find 
that the office of the Delight Wholesale Company in 
Omaha, Nebraska, was burglarized at about 2 am., on 
September 1, 1969, and a safe carried away in a 1959 
pickup truck stolen from Dwight Godden. The office 
was equipped with a security alarm which resulted in 
the police being notified promptly of the break-in. 

At 2:17 am., a police officer observed the Godden 
truck traveling north on Thirty-third Street near Lake 
Street with its headlights turned off and the safe in the 
back of the truck. The truck was found parked in 
front of 3224 Willis Avenue a few minutes later. As the 
police approached, the defendant ran from the left side 
of the truck. The defendant was then apprehended and 
taken to the police station. 

The truck had been “hot wired” so that it could be 
operated without an ignition key. A guitar that had been 
taken from the office of the Delight Wholesale Company 
was found in the back of the truck, and a pry bar was 
lying on the right running board. The pry bar fitted 
into the marks that had been made where the door at the 
Delight Wholesale Company had been forced. 

The evidence which has been summarized, although 
circumstantial, was sufficient for the jury to find that 
the defendant had participated in the theft of the Godden 
truck and the burglary at the Delight Wholesale Com- 
pany. It is not the province of this court to pass on 
the credibility of witnesses or weigh the evidence in 
a criminal case. 

The circumstances indicate that the truck was stolen 
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for the purpose of transporting the safe which was in- 
terrupted when the police happened to see the truck 
with the safe at Thirty-third and Lake Streets. ‘There 
is nothing in the record to suggest there was any inten- 
tion to return the truck to its owner. The possibility 
that the truck might be abandoned after it was no longer 
needed to haul the safe would not be a defense to the 
charge of auto theft. See, Sizemore v. State, 5 Md. App. 
507, 248 A. 2d 417; State v. Langis, 251 Ore. 130, 444 P. 
2d 959; State v. Fairbanks, 140 Mont. 243, 370 P. 2d 497; 
Crouse v. State, 229 Miss. 15, 89 So. 2d 919. 

The office of the Delight Wholesale Company was 
located in a trailer. The interior, which was 12 feet by 
60 feet, had been divided into three offices and a cashier’s 
cage. A fiber glass skirt had been placed around the 
base of the trailer, and wrought iron stairs erected at 
the entrance. The trailer was wired for electricity and 
equipped with a burglar alarm. 

The fact that the office was located in a trailer was 
of no importance under the circumstances in this case. 
The jury could find that the trailer was in fact a building. 
Furthermore, section 28-532, R. R. S. 1943, specifically 
provides that an “office” may be the subject of a 
burglary. 

There was no request for an instruction as to any 
lesser included offense. In the absence of a request, 
the trial court is not required to instruct in regard to 
lesser included offenses. State v. Caha, 184 Neb. 70, 
165 N. W. 2d 362. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LAWRENCE SAXON, 
APPELLANT. 
190 N. W. 2d 854 


Filed October 15, 1971. No. 37805. 


1. Criminal Law: Guilty Plea. The standard for validity of a 
guilty plea is whether the plea represents a voluntary and intelli- 
gent choice among the alternative courses of action open to de- 
fendant. 

2. Criminal Law: Incompetent Persons: Sentences. No person 
who as a result of mental disease or defect lacks capacity to 
understand the proceeding against him shall undergo sentence 
for commission of an offense so long as such incapacity endures. 

8. Criminal Law: Incompetent Persons: Hearing: Sentences. It is 
discretionary with the district court to hold a hearing sua sponte 
on the mental competency of a defendant to undergo sentence 
for commission of an offense. 

4, Criminal Law: Sentences: Appeal and Error. A sentence im- 
posed within statutory limits will not be disturbed for ex- 
cessiveness in the absence of an abuse of discretion. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BosLAUGH, SMITH, 
McCown, NEewTon, and CLINTON, JJ. 


SMITH, J. 

Lawrence Saxon pleaded guilty, and the district court 
imposed. a consecutive sentence. He appeals. The dis- 
trict court, he contends, erred in failing to hold a hear- 
ing sua sponte on his mental competency at the plea and 
sentencing hearings. Excessiveness of the sentences is 
also asserted. 

On January 26, 1970, Sergeant Holewinski of the 
Omaha police department arrested Saxon and George 
Woods in their room. Another officer, Sergeant Volcek, 
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stood at the entrance. Saxon suddenly grasped a hidden 
pistol which he aimed at Holewinski, and Woods dis- 
armed the captive. Volcek, in fleeing for assistance, 
purposely dropped his service revolver in the street near 
_ a door of the squad car. 

Saxon and Woods, holding Holewinski hostage, ordered 
him to occupy the driver’s seat of the squad car. In the 
back seat each man pointed a weapon at Holewinski. 
Volcek approached the car upon demand of the two men, 
who noted that he was unarmed. At the car he re- 
trieved his service revolver with which he killed Woods. 
Holewinski’s revolver, held by Woods, discharged, and 
the shot wounded Volcek. Saxon surrendered with- 
out firing. 

Saxon, age 23, was held in jail until a date subsequent 
to his plea and sentencing hearing in June 1970. Com- 
petency of his private counsel, Samuel P. Caniglia, now 
a district judge by appointment under the merit plan 
for judicial selection, is undisputed. He called Saxon’s 
mother to testify, and he introduced reports of two 
psychiatrists in evidence. He did so, however, to miti- 
gate punishment—not to suggest mental incompetency 
of Saxon. 

Saxon’s mother testified that death of the father 9 
years earlier had affected the son. Symptoms were with- 
drawal, absences from school, violent temper, and sudden 
changes to extreme tranquility. 

Dr. J. L. Bodig wrote Caniglia on May 21, 1970, re- 
garding an examination requested by Caniglia: “... 
(Saxon’s) thought associations were somewhat loose 
but he was able to maintain a fairly continuous con- 
versation. There was no evidence of blocking . . .. His 
sensorium was clear and he is well oriented to time, 
person, and place. . . . Diagnostically : . . (Saxon) is 
suffering from a chronic undifferentiated schizophrenic 
reaction. ... his interpretation of reality is quite tenuous 
and undoubtedly at times becomes dissociated from 
reality. He has’ marked psychopathic’ tendencies. .°. .” 
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Dr. C. H. Farrell reported his examination of Saxon 


on January 29, 1970: “... (Saxon) is a chronic psycho- 
pathic personality in an inadequate individual who 
shows no evidence of psychosis at this time. .. . DIAG- 


NOSIS: No evidence of frank psychosis found. Psycho- 
pathic Personality.” 

Saxon had little formal education beyond grade 11. 
He had been convicted of misdemeanors but no felony. 
The Air National Guard discharged him honorably. 

The information charged four counts respectively as 
follows: Kidnapping, robbery, use of firearm in com- 
mission of felony, and assault with intent to murder. 
Saxon pleaded guilty to the last three counts, and the 
prosecution dismissed Count I. The court sentenced 
Saxon to imprisonment for 25. years on Count II; for 3 
to 10 years on Count III, to be consecutive; and for 15 
years on Count IV, to run concurrently with the sentence 
on Count IT. 

The standard for validity of a guilty plea is whether 
the plea represents a voluntary and intelligent choice 
among the alternative courses of action open to defend- 
ant. State v. Cruse, ante p. 331, 190 N. W. 2d 629. 

No person who as a result of mental disease or defect 
lacks capacity to understand the proceeding against him 
is to undergo sentence for commission of an offense so 
long as such capacity endures. See § 29-1822, R. R. S. 
1943. Cf. Pate v. Robinson, 383 U. S. 375, 86 S. Ct. 836, 
15 L. Ed. 2d'815 (1966); Bishop v. United States, 350 U.S. 
961, 76 S. Ct. 440, 100 L. Ed. 835 (1956); Model Penal 
Code, Proposed Official Draft, § 4.04, p. 68 (1962). 

It is discretionary with the district court to hold a 
hearing sua sponte on the mental competency of a de- 
fendant to undergo sentence for commission of an of- 
fense. State v. Anderson, 186 Neb. 435, 183 N. W. 
2d 766 (1971). 

On competency the district court might consider not 
only the psychiatric reports but also the position of 
Caniglia. He had requested at least one report. His 
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investigation, reputation, and ability might properly 
lead a court to conclude that Caniglia had delved into 
the point. The court, in not holding a competency hear- 
ing sua sponte, acted well within its discretion. 

The sentences are hard, but the conduct of Saxon 
after the arrest was grievous. True, he fired no shot, 
but he initiated the train of events in which Volcek was 
wounded. Social defense demands special protection 
for law enforcement officers in line of duty. A sentence 
imposed within statutory limits will not be disturbed 
for excessiveness in the absence of an abuse of discre- 
tion. State v. Holoubek, 187 Neb. 163, 188 N. W. 2d 439 
(1971). There was no abuse here. 

AFFIRMED, 


Vern E. BoLe, APPELLANT, Vv. S.M.S. TRucKING COMPANY, 
APPELLEE. 
190 N. W. 2d 780 


Filed October 15, 1971. No. 37896. 


1. Workmen’s Compensation: Negligence. When an employee’s 
injuries are caused by his willful negligence, he may not re- 
cover compensation. 


2. Workmen’s Compensation: Appeal and Error. On appellate re- 
view of a workmen's compensation case in the Supreme Court, 
it will not be considered de novo if the findings of fact are sup- 
ported by the evidence. 


Appeal from the district court for Douglas County: 
JAMES A, BUCKLEY, Judge. Affirmed. 


Kenneth P. Weiner and Stern, Harris, Feldman, Becker 
& Thompson, for appellant. 


Edwin Cassem of Cassem, Tierney, Adams & Henatsch, 
for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and Ciinton, JJ. 
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NEwrTon, J. 

Plaintiff, a truck driver, was stopped by a deputy 
sheriff and charged with violating traffic regulations. 
Although the evidence is conflicting, it is ample to sus- 
tain a finding that plaintiff wrongfully assaulted the 
deputy sheriff and, as a consequence, was shot and re- 
ceived the injuries for which he seeks to recover. 

The only assignment of error is in regard to the suffi- 
ciency of the evidence to sustain the finding and judg- 
ment of the trial court. 

When an employee’s injuries are caused by his willful 
negligence, he may not recover compensation. See § 48- 
110, R. R. S. 1943. 

On appellate review of a workmen’s compensation case 
in the Supreme Court, it will not be considered de novo 
if the findings of fact are supported by the evidence. 
See Gifford v. Ag Lime, Sand & Gravel Co., 187 Neb. 
57, 187 N. W. 2d 285. 

The findings of fact and the judgment entered by 
the trial court are supported by the evidence adduced 
and the judgment is affirmed. 

AFFIRMED. 


State Farm MutTuaL AUTOMOBILE INSURANCE COMPANY, 
APPELLEE, V. EARL B. SELDERS ET AL., APPELLANTS. 
190 N. W. 2d 789 


Filed October 15, 1971. No. 37902. 


1. Insurance: Automobiles: Words and Phrases. In an automo- 
bile liability insurance policy, the word household in an omnibus 
clause extending the liability available to insured to other mem- 
bers of the household means those who dwell under the same 
roof and compose a family. 

2. Reformation of Instruments: Equity: Evidence. Where the evi- 
dence, in an action tor reformation of a written instrument, is 
sharply and irreconcilably conflicting, it becomes necessary to 
apply the well-known rule of equity that the evidence must be 
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clear, convincing, and satisfactory, and, in consequence, deny a 
reformation. 

3. Damages: Death: Parent and Child. The measure of damages 

; in an action for the wrongful death of a minor child is the pecu- 
niary loss which the parent sustains by reason of being de- 
prived of the child’s services during his minority and the loss 
of contributions that might reasonably be expected to be made 
after reaching his majority. 

4, Damages: Death: Actions. Medical or funeral expenses result- 
ing from a wrongful death are recoverable as damages in an 
action under sections 30-809 and 30-810, R. R. S. 1943, when 
the beneficiaries for whom the action is being brought have 
paid or have legally obligated themselves to pay such expenses 
and may be recovered in a separate cause of action. 

5. Statutes: Insurance: Automobiles. Section 60-509.01, R. R. S. 
1948, requires uninsured motorist insurance for the protection 
of persons insured thereunder who are legally entitled to recover 
damages from owners or operators of uninsured motor vehicles. 

It is the purpose of section 60-509.01, 

R. R. S. 1943, to give the same protection to the person injured 

by an uninsured motorist as he would have had if he had been in- 

jured in an accident caused by an automobile covered by a stand- 
ard liability policy. Such provisions are to be liberally con- 
strued to accomplish such purpose. 


Appeal from the district court for Madison County: 
MeErrITT C. WaRREN, Judge. Affirmed in part, and in 
part reversed and remanded. 


George H. Moyer, Jr., of Moyer & Moyer, for: depal- 
lants. 


Deutsch & Hagen and Thomas H. DeLay, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTON, and CLINTON, JJ. 


NEWTON, J. 

This is an action under the Uniform Declaratory Judg- 
ments Act wherein plaintiff seeks to be relieved of lia- 
bility under an insurance policy issued to defendant 
Earl B. Selders. Judgment was entered for plaintiff in 
the district court. We reverse that judgment in part. 

Plaintiff issued to Earl B. Selders a policy of insurance 
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on an automobile jointly owned by Earl B. Selders and 
his wife Ila Selders. The policy provided for uninsured 
automobile coverage but limited persons so insured as 
follows: “The unqualified word ‘insured’ means 

“(1) the first person named in the declarations and 
while residents of his household, his spouse and the 
relatives of either; 

“(2) any other person while occupying an insured 
automobile; and 

“(3) any person, with respect to damages he is en- 
titled to recover for care or loss of services because of 
bodily injury to which this coverage applies.” 

After issuance of the policy, Earl and Ila Selders sepa- 
rated and lived in separate establishments. A divorce 
decree was entered awarding the minor children to Ila 
until further order of the court and requiring Earl to pay 
for their support. Earl also had visitation privileges. 
The decree was entered on October 10, 1966, and before 
it became final, three of the children died as the result of 
an accident which occurred on February 3, 1967. The 
children were passengers in an uninsured automobile 
involved in a one-car accident. The only question pre- 
sented is whether damages sustained were covered by 
the policy at the time of the accident. Plaintiff contends 
that they were not because the children were not then 
members of their father’s household and he was the 
only named insured. 

It is apparent that after the separation of their par- 
ents, the children, residing with their mother, were 
members of her household and had ceased to be members 
of their father’s household as he had moved out and was 
Living elsewhere. “In an automobile liability insurance 
policy, the word ‘household’ in an omnibus clause extend- 
ing the liability available to assured to other members 
of the household means “Those who dwell under the same 
roof and compose a family.” Andrews v. Commer- 
cial Casualty Ins. Co., 128 Neb. 496, 259 N. W. 653. 

Defendants have asked for reformation of the policy 
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to include Ila Selders as a named insured. This was 
denied in the district court and we concur that defend- 
ants are not entitled to reformation. Without attempting 
to detail the lengthy evidence submitted on this point, 
suffice it to say that defendants have failed to meet the 
required burden of proof. “In an action for reforma- 
tion of a written instrument, the burden rests upon the 
moving party of overcoming the strong presumption 
arising from the terms of the written instrument. If the 
proofs are doubtful and unsatisfactory and if there is a 
failure to overcome this presumption by testimony en- 
tirely plain and convincing beyond reasonable contro- 
versy, the writing will be held to express correctly the 
intention of the parties. 

“Where the evidence, in an action for reformation 
of a written instrument, is sharply and irreconcilably 
conflicting, it becomes necessary to apply the well-known 
rule of equity that the evidence must be clear, con- 
vineing and satisfactory, and, in consequence, deny a 
reformation.” Beideck v. National Fire Ins. Co., 139 Neb. 
171, 296 N. W. 873. See, also, Du Teau Co., Inc. v 
New Hampshire Fire Ins. Co., 156 Neb. 690, 57 N. W. 
2d 663. 

Since Ila Selders was not a named insured and not a 
member of the household of Earl B. Selders, she is not 
an additional insured and has no standing such as would 
permit her to recover under the policy issued by plain- 
tiff. Likewise, the children were not additional in- 
sureds and had one been injured rather than killed, such 
child could not have recovered under the policy. The 
fact that the children were no longer members of their 
father’s household would appear, at first glance, to bar 
recovery by the father. We do not so find. The wrong- 
ful death statute, section 30-810, R. R. S. 1943, permits 
recovery by the parents for the wrongful death of an 
unmarried minor without issue. This ordinarily entails 
recovery for services and contributions by the minor 
both before and after attaining majority. “The meas- 
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ure of damages in an action such as we have before us 
is the pecuniary loss which the parent sustains by rea- 
son. of being deprived of the child’s services during his 
minority and the loss of contributions that might rea- 
sonably be expected to be made after reaching his ma- 
jority.” Dorsey v. Yost, 151 Neb. 66, 36 N. W. 2d 574, 
14 A. L. R. 2d 544. See, also, Shields v. County of 
Buffalo, 161 Neb. 34, 71 N. W. 2d 701. This is also 
true of medical and funeral expenses. ‘Medical or 
funeral expenses resulting from a wrongful death are 
recoverable as damages in an action under sections 30- 
809 and 30-810, R. R. S. 1943, when the beneficiaries 
for whom the action is being brought have paid or have 
legally obligated themselves to pay such expenses and 
may be recovered in a separate cause of action.” Kroeger 
v. Safranek, 161 Neb. 182, 72 N. W. 2d 831. 

In view of the foregoing, it is clear that Earl B. Selders 
was legally entitled to recover damages from the unin- 
sured motorist for the death of his children, assuming, 
as we must for the purposes of this action, that the unin- 
sured motorist was at fault. The policy commits plain- 
tiff: ‘To pay all sums which the insured or his legal 
representative shall be legally entitled to recover as 
damages from the owner or operator of an uninsured 
automobile because of bodily injury sustained by the in- 
sured; * * *.” Jt then proceeds to define “insured” as 
hereinabove set forth. The foregoing clause tends to 
limit recovery for bodily injury to injuries sustained by 
one insured. We have found that the children were not 
members of their father’s household and therefore not 
listed as “insured” under provision (1). Provision (2) 
is not applicable. Provision (3) would appear to be 
meaningless if limited to injuries sustained by the in- 
sureds mentioned in provisions (1) and (2). It appar- 
ently was intended to comply with the statutory require- 
ment found in section 60-509.01, R. R. S. 1943, which 
requires uninsured motorist insurance “for the protection 
of persons insured thereunder who are legally entitled to 
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recover damages from owners or operators of uninsured 
motor vehicles, * * *.” (Emphasis supplied.) As pointed 
out, Earl B. Selders, as the father, is legally entitled to 
recover damages for the death of his children and he is 
an insured. Provision (3) adds an additional category 
of “insured.” It provides not only for recovery for 
injuries sustained by an insured but also for the re- 
covery of other consequential damages which an in- 
sured is legally entitled to recover from an uninsured 
motorist. 

It is stated in Sterns v. M.F.A. Mutual Insurance Co. 
(Mo. App.), 401 S. W. 2d 510, 26 A. L. R. 3d 919: “The 
consistent tenor of legal authority we have examined, 
including the hereinabove quoted, and the clear intend- 
ment of the compulsory statutes therein referred to, are 
that uninsured motorist coverage in its standard form 
includes indemnity to such survivors of deceased vic- 
tims of uninsured automobiles as are legally entitled to 
sue for damages under wrongful death statutes—without 
regard to whether the coverage is provided under com- 
pulsion by statute or by voluntary contract.” This court 
stated in Stephens v. Allied Mut. Ins. Co., 182 Neb. 562, 
156 N. W. 2d 133: “A provision, drawn by the insurer 
to comply with the statutory requirement of uninsured 
motorist coverage, must be construed in light of the pur- 
pose and policy of the statute. Such a provision, drawn 
in pursuance of a statutorily declared public policy, is 
enacted for the benefit of injured persons traveling on 
the public highways. Its purpose is to give the same pro- 
tection to the person injured by an uninsured motorist 
as he would have had if he had been injured in an acci- 
dent caused by an automobile covered by a standard lia- 
bility policy. Such provisions are to be liberally con- 
strued to accomplish such purpose.” Statutory require- 
ments must be complied with by insurers and if the policy 
issued fails in this respect, the statute will be read into 
the policy. See Protective Fire & Cas. Co. v. Cornelius, 
176 Neb. 75, 125 N. W. 2d 179. 
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As we view the situation, Ila Selders personally has 
no right to recover from plaintiff. The administrator 
and administratrix of the estates of the three deceased 
children have a right of recovery for damages sustained 
by Earl B. Selders, the father of the children, but are 
not entitled to recover for damages sustained by the 
mother Ila Selders. Insofar as the judgment of the dis- 
trict court denied recovery of damages sustained by 
Earl B. Selders, the judgment is reversed. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. PHILLIP Russo, 
APPELLANT. 
190 N. W. 2d 853 


Filed October 15, 1971. No. 37913. 


1. Criminal Law: Self-Incrimination. An accused without counsel 
and in custody for interrogation may effectively waive his priv- 
ilege against self-incrimination without receiving Miranda warn- 
ings. 

2. Criminal Law: Trial. Among intervals ordinarily to be excluded 
in computation of time for a speedy trial are delay resulting from 
(1) other proceedings concerning defendant or (2) a continu- 
ance granted at the request or with the consent of defendant. 

8. Criminal Law: Trial: Instructions. If the court has instructed 
the jury generally on the law and has not withdrawn any es- 
sential issue from consideration by the jury, error cannot be 
predicated on failure to charge on some particular phase of 
the case unless proper instruction has been requested by the 
party complaining. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


William L. Walker, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 
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Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


SMITH, J. 

An information charged that Phillip Russo during 
his confinement in the Nebraska Penal and Correctional 
Complex had assaulted and struck Leo M. Amen. A 
jury found him guilty. He appeals and assigns errors 
relating to voluntariness of admissions, right to speedy 
trial, and a jury instruction on self-defense. . 

Preliminary to in-custody interrogation of Russo by a 
lieutenant of the Nebraska State Patrol, on August 28, 
1969, the lieutenant commenced to deliver Miranda 
warnings. Russo, interrupting, spontaneously volun- 
teered that he had struck Amen. Although that evi- 
dence differed from testimony by Russo, and no one 
had taken stenographic notes, it sufficed to support find- 
ings by court and jury against him. An accused without 
counsel and in custody for interrogation may effectively 
waive his privilege against self-incrimination without 
receiving Miranda warnings. See, State v. Perez, 182 
Neb. 680, 157 N. W. 2d 162 (1968); United States v. 
Barnhill, 429 F. 2d 340 (8th Cir., 1970). 

The offense occurred on August 27, 1969, but trial did 
not commence until November 2, 1970. The delay was 
due to (1) hand-lettered motions signed by Russo but 
not by his counsel, (2) confinement of Russo in a hos- 
pital for psychiatric treatment from January to June 
1970, and (3) agreement of counsel to a continuance. 

Violation of the right to a speedy trial is not neces- 
sarily determinable by passage of time alone. Among 
intervals ordinarily to be excluded in computation of time 
for a speedy trial are delay resulting from (1) other pro- 
ceedings concerning defendant or (2) a continuance 
granted at the request or with the consent of defendant. 
See A.B.A., Standards Relating to Speedy Trial, § 2.3 
(Approved Draft, 1968). Russo was given a speedy trial. 

On self-defense, jury instruction No. 8 embodied the 
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substance of the standard form. See NJI No. 14.33 
(1969). Russo argues that State v. Goodseal, 186 Neb. 
359, 183 N. W. 2d 258 (1971), which decided the Self- 
Defense Act of 1969 was unconstitutional, rendered the 
instruction erroneous. He requested no different in- 
struction. Indeed he does not specify the nature of the 
asserted error in the court’s instruction. 

If the court has instructed the jury generally on the 
law and has not withdrawn any essential issue from con- 
sideration by the jury, error cannot be predicated on 
failure to charge on some particular phase of the case 
unless proper instruction has been requested by the 
party complaining. State v. Ford, 186 Neb. 109, 180 
N. W. 2d 922 (1970). 

The judgment is affirmed. 

AFFIRMED. 


EvELyN M. MICHAELIS, APPELLEE, v. NORMAN A, MICHAELIS, 
APPELLANT. 
190 N. W. 2d 783 


Filed October 15, 1971. No. 37921. 


1. Judgments: Trial: Appeal and Error. Where a default has been 
regularly entered, it is within the discretion of the trial court 
as to whether a default judgment shall be set aside. In the 
absence of a showing of an abuse of discretion this court will 
not interfere. 

2. Judgments: Pleadings: Trial. The facts and circumstances in 
each case determine whether there has been an abuse of dis- 
cretion. Among the matters to be considered are the prompt- 
ness of the motion to vacate, the negligence or want of dili- 
gence of the party moving to vacate, and the avoidance of un- 
necessary delays and frivolous proceedings in the administration 
of justice. 


Appeal from the district court for Gage County: WIL- 
LIAM F. CoLWELL, Judge. Affirmed. 


Mattson, Ricketts, Gourlay & Lewis, for appellant. 
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Dalke & Carlson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


Bos.auay, J. 

The defendant appeals from an order overruling his 
motion to set aside and vacate a default judgment en- 
tered against him in a divorce proceeding. 

The action was commenced on September 4, 1968, and 
a summons was served in person upon the defendant on 
that date. Answer day was October 7, 1968. On No- 
vember 19, 1968, counsel for the defendant filed a mo- 
tion to require the plaintiff to make her petition more 
definite and certain. 

On October 31, 1969, approximately 1 year later, the 
defendant’s counsel asked leave to withdraw as counsel 
for the defendant, alleging that the defendant refused to 
answer correspondence or contact his counsel. Leave to 
withdraw was granted, and a copy of the order was 
mailed to the defendant at Wymore, Nebraska. On No- 
vember 4, 1969, the trial court ordered the defendant’s 
motion be set for hearing on November 14, 1969. A copy 
of this order was mailed to the defendant at Wymore, 
Nebraska, but the letter was returned to the clerk of the 
district court endorsed: “Moved & left no address.” 

The defendant’s motion was heard and overruled on 
November 14, 1969, and the defendant was given through 
December 4, 1969, to plead further. A copy of this 
crder was mailed to the defendant at Wymore, Nebraska. 
The defendant admits that he saw a copy of this order on 
or about December 7, 1969. The letter had been de- 
livered to the home of the defendant’s son, Gordon, in 
Wymore, Nebraska, and was delivered to the defendant 
personally by Gordon’s wife. She testified that she 
read the order to the defendant at that time. 

On December 19, 1969, no further appearance having 
been made, the trial court found that the defendant was 
in default and entered judgment granting the plaintiff 


352 NEBRASKA REPORTS [Vou 187 


Michaelis v. Michaelis 


a divorce, custody of two minor children, certain prop- 
erty, alimony, and child support. 

On June 18, 1970, 6 months later, the defendant filed 
his motion to vacate and set aside the judgment entered 
on December 19, 1969. 

Where a default has been regularly entered, it is within 
the discretion of the trial court as to whether a default 
judgment shall be set aside. Morgan v. Weiner, 173 
Neb. 715, 114 N. W. 2d 720. In the absence of a show- 
ing of an abuse of discretion this court will not interfere. 

The facts and circumstances in each case determine 
whether there has been an abuse of discretion. Among 
the matters to be considered are the promptness of the 
motion to vacate, the negligence or want of diligence 
of the party moving to vacate, and the avoidance of un- 
necessary delays and frivolous proceedings in the ad- 
ministration of justice. Commercial Sav. & Loan Assn. 
v. Holly Development, Inc., 182 Neb. 335, 154 N. W. 
2d 510. 

The defendant’s motion to vacate was not filed until 
the last day of the 6-month period prescribed by section 
42-340, R. R. S. 1943. The defendant, however, testified 
that he was represented by a lawyer in November and 
December 1969 and that he talked with his present coun- 
sel before Christmas in 1969. The delay in filing the 
motion to vacate is unexplained in the record. 

The defendant claims fraud on the part of the plain- 
tiff in failing to disclose to the trial court that she knew 
where the defendant was living in December 1969. This 
contention is based upon a telephone conversation be- 
tween the parties on November 9, 1969, after the defend- 
ant’s son had visited him for 3 days in Omaha, Nebraska. 
Perhaps the plaintiff could have made a more complete 
disclosure of what information she had as to where the 
defendant might be living, but the fact remains that the 
order of November 14, 1969, which was mailed to Wy- 
more, Nebraska, reached the defendant and he knew the 
contents of the order not later than December 7, 1969. 
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The order of November 14, 1969, was sufficient notice 
to the defendant that he would be in default after De- 
cember 4, 1969, unless a further appearance was made. 
In the absence of a further appearance the trial court 
could proceed without additional notice to the defendant. 

As we view the record, it fails to show that the trial 
court abused its discretion in refusing to vacate and 
set aside the judgment entered by default. The judg- 
ment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ODELL ForD, APPELLANT. 
190 N. W. 2d 787 


Filed October 15, 1971. No. 38025. 


1. Criminal Law: Constitutional Law: Evidence. A conviction ob- 
tained through the use of false testimony, known by the State 
to be such, is in violation of the Fourteenth Amendment to the 
Constitution of the United States. 

Criminal Law: Evidence: Witnesses: Trial. The resolution of 
conflicts and inconsistencies in the testimony of a witness is a 
question of fact for the jury and it is the jury’s function to 
determine which, if any, of the inconsistent statements of a 
witness is true. 


i) 


Appeal from the district court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed. 


Odell Ford, pro se. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


Newton, J. 

This is a post-conviction proceeding. Defendant 
charges that his conviction on a charge of manslaughter 
resulted from perjured testimony knowingly used with 
the connivance of the court, the county attorney, and 
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the public defender. The district court denied an evi- 
dentiary hearing and dismissed defendant’s motion. We 
affirm the judgment of the district court. 

Defendant’s entire motion is based on the fact that a 
witness had made, prior to trial, certain statements con- 
flicting with her testimony. This was known to de- 
fendant and his attorney at the time of trial, was brought 
out on cross-examination of another witness, and the 
circumstances fully presented to the jury. 

A conviction obtained through the use of false testi- 
mony, known by the State to be such, is in violation of 
the Fourteenth Amendment to the Constitution of the 
United States. See, Napue v. Illinois, 360 U. S. 264, 79 
S. Ct. 1173, 3 L. Ed. 2d 1217; Miller v. Pate, 386 U. S. 1, 
87 S. Ct. 785, 17 L. Ed. 2d 690. 

“The resolution of conflicts and inconsistencies in 
the testimony of a witness is a question of fact for the 
jury and it is their function to determine which, if any, 
of the inconsistent statements of a witness is true.” 
23A C. J. S., Criminal Law, § 1138d, p. 345. See, also, 
Hynes v. State, 115 Neb. 391, 213 N. W. 347. 

-In the present case, the conflicting statements of the 
witness were known to the jury. It was simply a ques- 
tion of credibility which the jury, in full possession of 
the facts, resolved. 


The judgment of the district court is affirmed. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. FRANCISCO M. JUAREZ, 
APPELLANT. 
190 N. W. 2d 858 


Filed Oetober 22, 1971. No. 37892. 


1. Sodomy: Trial: Evidence. In a sex crime, testimony on direct 
examination concerning a victim’s complaint should be confined 
to the fact that complaint was made, and the details of the 
event, including the identity of the person accused, are not 
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proper subjects of inquiry unless ‘the complaint was a spon- 
taneous, unpremeditated statement so closely connected with 
the act as to be part of the res gestae. 

. A statement relating to a startling 
event or condition made while the declarant was under the stress 
of excitement caused by the event or condition is generally 
admissible as an exception to the hearsay rule, whether it be 
treated as part of the res gestae or as a spontaneous declara- 
tion or excited utterance. 


Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Affirmed. 


Frank B. Morrison and Stanley A. Krieger, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLinton, JJ. 


McCown, J. 

The defendant was charged on separate counts with the 
crimes of sodomy and assault with intent to do great 
bodily harm. He was found guilty of sodomy by the 
jury, but the jury was unable to reach a verdict on the 
assault count. Sentence on the sodomy conviction was 
entered, and this appeal followed. 

The victim was a 15-year-old runaway from the White- 
hall Home in Lincoln, Nebraska. He met the defendant, 
Francisco Juarez, in'Omaha on July 1, 1970. The victim 
accompanied Juarez to a pool hall and later to Juarez’ 
apartment where he spent the night. The victim testified 
that Juarez committed sodomy upon him that night and 
on the three succeeding nights. He continued to stay 
with Juarez. On the evening of July 5, 1970, the victim 
and the defendant were in the defendant’s apartment 
with another unidentified male adult and two other 
teenage boys. All of them had removed their cloth- 
ing except for undershorts. There was some evidence 
of drinking by the defendant. The boys testified that 
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at times the defendant kissed and patted their legs and 
buttocks. Later, the defendant began to beat the un- 
identified adult, who fled. Still later, defendant began 
to beat the victim and the two other boys fled. These 
two notified the police and accompanied them back to the 
defendant’s apartment. The defendant and the victim 
were in the apartment. The victim was beaten, bleed- 
ing, and crying. The officers arrested the defendant 
and took the victim to a hospital, and later to the police 
station. The victim made complaints or statements 
to a police officer at each location. The statements were 
both made by the victim within an hour and a half to 
two hours from the time the police found him. Tc 
some extent, the statements were in answer to questions 
cf the officers. Both officers testified that the victim 
was in an emotional or excitable state. 

The complaints or statements made by the victim to 
the officers were essentially summary statements of 
what crimes were committed, where, when, and by 
whom. The victim was the first witness at the trial. 
The two other boys and three police officers also testi- 
fied. The evidence of these witnesses, while circum- 
stantial as to sodomy, generally corroborated the testi- 
mony of the victim in all other respects. The victim’s 
complaints to the police officers were fully consistent 
with the testimony which he gave at the trial. 

The assignments of error center around the admission 
of the complaints or statements made to the police offi- 
cers by the victim. The defendant claims that this testi- 
mony was inadmissible hearsay and was not a part of 
the res gestae. 

Nebraska has traditionally followed the common law 
rule that in a sex crime, the fact that complaint was 
ynade is admissible but not its details. This rule, while 
related to exceptions to the hearsay rule, is still grounded 
eon different considerations. Although issues have been 
intermingled, we have held that in a sex crime, testimony 
on direct examination concerning a victim’s complaint 
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should be confined to the fact that complaint was made, 
and the details of the event, including the identity of the 
person accused, are not proper subjects of inquiry unless 
the complaint was a spontaneous, unpremeditated state- 
ment so closely connected with the act as to be part of 
the res gestae. See, Peery v. State, 163 Neb. 628, 80 N. 
W. 2d 699; State v. Chaney, 184 Neb. 734, 171 N. W. 
2d 787. 

Concepts of res gestae have been indistinct and in- 
terpretation has been sometimes confusing. Most of the 
present exceptions to the hearsay rule evolved from 
early explanations in terms of res gestae. The obvious 
trend of the cases is toward a widening of the admission 
of spontaneous statements and a narrowing of the op- 
eration of the hearsay rule. 

A statement relating to a startling event or condition 
rnade while the declarant was under the stress of ex- 
citement caused by the event or condition is generally 
admissible as an exception to the hearsay rule, whether 
it be treated as part of the res gestae or as a spontaneous 
declaration or excited utterance. See, generally, Mc- 
Cormick, Law of Evidence, § 272, pp. 578 to 584; United 
States v. Fountain, 449 F. 2d 629 (8th Cir., Septem- 
ber 28, 1971); State v. Chaney, supra; Rule 8-03(b) (2), 
Preliminary Draft of Proposed Rules of Evidence for 
the United States District Courts and Magistrates. 

Determination of admissibility generally rests within 
the sound discretion of the trial court. See, VI Wig- 
more on Evidence (3d Ed.), § 1757, p. 166; Roberts v. 
United States, 332 F. 2d 892 (8th Cir., 1964). 

The defendant objected to the police officers’ testimony 
as to the victim’s complaints on the ground that it 
was hearsay. The trial court properly overruled those 
objections. Even assuming that the foundation for ad- 
mission of the victim’s complaints to the police was in- 
adequate, we cannot see how the testimony prejudiced 
the defendant. The victim’s oral testimony at trial was 
completely consistent with his out-of-court statements, 
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and both the declarant and those who heard the state- 
ments were subject to cross-examination. 
The judgment is affirmed. 
AFFIRMED. 


State or NEBRASKA, APPELLEE, V. LEONARD MASEK, 
APPELLANT. 
190 N. W. 2d 861 


Filed October 22, 1971. No. 37924. 


Trial: Evidence: Witnesses. Where a question is asked of a wit- 
ness, and his answer, which is responsive to the question, is 
received without objection, and motion is then made by counsel 
to strike out such evidence on the ground of its incompetency, 
it is discretionary with the court whether it will sustain the 
motion or not. 


Appeal from the district court for Buffalo County: 
S. S. Sipver, Judge. Affirmed. 


Douglas McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and CuLinton, JJ. 


Newron, J. 

This is an appeal from a conviction for operating a 
motor vehicle while under the influence of alcoholic 
liquors. Defendant asks for reversal on the ground that 
evidence of a blood test was improperly received. We 
affirm the judgment of the district court. 

The State placed on the witness stand the individual 
who analyzed the blood sample taken from defendant. 
The witness was questioned and answered as follows: 

“Upon the analysis or analyzing of the sample, what 
result did you obtain? 
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“The amount of alcohol in the blood was sixteen hun- 
dredths per cent.” 

No objection was made to the question, but after it 
had been answered, the defendant moved to strike the 
answer so that he could interpose the objection ‘that 

there was not a sufficient foundation shown. The motion 
was overruled. The State concedes that the statutory re- 
quirements for the admission of evidence as to the result 
of the blood test were not fully complied with. Defend- 
ant failed to give any reason or excuse for failure to 
object before the question was answered. 

We believe that courts should not deal arbitrarily with 
such situations as a lawyer’s attention may at times be 
momentarily diverted or he may for other reasons fail 
to hear the question asked. No such situation appears 
here and it is the general rule that a party cannot re- 
serve his objection to a question calling for incompetent 
testimony until the answer of the witness has been re- 
ceived. It is then discretionary with the court whether 
it will, or will not, sustain the motion. See, Dunn v. 
State, 58 Neb. 807, 79 N. W. 719; Combs v. Owens Motor 
Co., 121 Neb. 5, 235 N. W. 682; State v. Todaro, 131 N. J. 
Law 430, 37 A. 2d 73; State v. Bryan, 69 Ohio App. 306, 
43 N. E. 2d 625; Soucie v. State, 218 Ind. 215, 31 N. E. 2d 
1018; Commonwealth v. Doyle, 323 Mass. 633, 84 N. E. 
2d 20; People v. Abbott, 47 Cal. 2d 362, 303 P. 2d 730. 
The present record does not reflect an abuse of discretion. 

The judgment of the district court is affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. RICHARD MAMEETON, 
APPELLANT, 
190 N. W. 2d 862 


Filed October 22, 1971. No. 37927. 


1. Guilty Plea: Venue. A plea of guilty, voluntarily entered, 
waives any objection to the overruling of a motion for.a change 
of venue. 
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2. Constitutional Law: Bail and Recognizance. Article I, section 
9, Constitution of Nebraska, renders murder a nonbailable of- 
fense where the proof is evident or the presumption great. 


Appeal from the district court for Dixon County: 
JOSEPH E. Marsu, Judge. Affirmed. 


Robert G. Scoville of Ryan & Scoville and P. F. Ver- 
zani, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuirTe, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTov, and Crinton, JJ. 


NEWTON, J. 

Defendant was charged with murder in the first degree 
and subsequently entered a plea of guilty to murder in 
the second degree. He now contends that the plea en- 
tered was not voluntary. We affirm the judgment of the 
district court. 

Defendant asserts that two factors render his plea in- 
voluntary: First, the denial of a change of venue; and 
second, the denial of bail. The theory apparently is that 
these factors overwhelmed this 18-year-old defendant to 
the extent that, notwithstanding he was in touch with 
his parents and his attorney, he was thereby induced to 
plead guilty to the lesser charge. We are at a com- 
plete loss to understand how these factors could bring 
about an involuntary plea. Furthermore, at the time 
defendant entered his plea of guilty and was sentenced, 
he assured the court that he fully understood the re- 
duction of the charge to second degree murder and the 
penalty, was acting freely and voluntarily without any 
promises or threats, and that he had discussed the matter 
with his parents and his attorney. 

It further appears that in the eyes of the law, de- 
fendant was not the victim of any injustice. A plea of 
guilty, voluntarily entered, waives any objection to the 
overruling of a motion for a change of venue. See State 
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v. Burnside, 185 Neb. 234, 175 N. W. 2d 1. Article J, 
section 9, Constitution of Nebraska, renders murder a 
nonbailable offense “where the proof is evident or the 
presumption great.” In the present case, the circum- 
stances surrounding the offense not only raised a posi- 
tive presumption of guilt but were practically conclusive. 

We are unable to note any error in the record before 
us and are necessarily constrained to affirm the judg- 
ment of the district court. 

AFFIRMED. 


La VERN ZADINA, APPELLANT, V. C. L. WEEDLUN, DIRECTOR 
OF THE DEPARTMENT OF MoTOR VEHICLES OF THE STATE OF 
NEBRASKA, ET AL., APPELLEES. 

190 N. W. 2d 857 


Filed October 22, 1971. No. 37957. 


1. Appeal and Error: Evidence: Courts. Where there is irrecon- 
cilable conflict in the evidence on a material issue, the review- 
ing court will, in determining the weight of the evidence of the 
witnesses, consider the fact that the trial court observed them 
and their manner of testifying and must have accepted one 
version of facts rather than the other. 


2. Intoxicating Liquors: Implied Consent Law. The failure of an 
officer to advise a motorist subjected to a breath or body-fluid 
test for intoxication that he could obtain an additional test 
following that administered at the direction of the officer does 
not excuse the motorist’s failure to submit to such test. 


Appeal from the district court for Lancaster County: 
WILLIAM C. Hastines, Judge. Affirmed. 


Barney & Carter, Herbert M. Brugh, and David W. 
Stempson, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 
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NEWTON, J. 

This is an appeal from an order of the district court 
affirming an order of the Director of Motor Vehicles 
suspending the motor vehicle operator’s license of La 
Vern Zadina, appellant. The basis of the order was the 
refusal of appellant to take a body-fluid test subsequent 
to his arrest for operating a motor vehicle while under 
the influence of alcoholic liquor. We affirm the judg- 
ment of the district court. 

Appellant raises two questions. He denies that he 
was ever requested to take the test. The evidence on 
this point was conflicting but was sufficient to sustain 
the finding of the district court. Where there is irrecon- 
cilable conflict in the evidence on a material issue, the 
reviewing court will, in determining the weight of the 
evidence of the witnesses, consider the fact that the trial 
court observed them and their manner of testifying and 
must have accepted one version of facts rather than the 
other. See Hooper v. City of Lincoln, 183 Neb. 591, 163 
N. W. 2d 117. 

Appellant also urges that the judgment must be re- 
versed because the arresting officer failed to inform 
him that he could have a physician of his own choice 
evaluate his condition and perform additional tests. Sec- 
tion 39-727.04, R. R. S. 1943, provided: “The person 
tested shall be permitted to have a physician of his choice 
evaluate his condition and perform or have performed 
whatever laboratory tests he deems appropriate in addi- 
tion to and following the test administered at the direc- 
tion of the law enforcement officer. If the officer shall 
refuse to permit such additional test to be taken, then 
the original test shall not be competent as evidence.” 
The statute confers a privilege upon the person to be 
tested but does not require the officer to inform him 
of the privilege. The failure of an officer to advise a 
motorist subjected to a breath or body-fluid test for in- 
toxication that he could obtain an additional test follow- 
ing that administered at the direction of the officer does 
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not excuse the motorist’s failure to submit to such test. 
See, Kesler v. Department of Motor Vehicles, 1 Cal. 
3d 74, 81 Cal. Rptr. 348, 459 P. 2d 900, Cert. Den., 397 
U. S. 989; Holland v. Parker, 84 S. D. 691, 176 N. W. 
2d 54, 

Appellant’s contentions are without merit and the 
judgment of the district court is affirmed. 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, v. LEONARD LEO FRANKLIN, 
APPELLANT. 
190 N. W. 2d 780 


Filed October 22, 1971. No. 37990. 


Appeal and Error: Post Conviction. A defendant who has appealed 
his conviction cannot secure a second review of the identical 
propositions advanced in such appeal by resort to a post con- 
viction procedure. 


Appeal from the district court for Douglas County: 
DoNaLp BropkEy, Judge. Affirmed. 


Larry W. Myers, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and NEwrTon, JJ. 


NEwTON, J. 

This is an action for post conviction review of a con- 
viction for robbery. Appellant contends that in-court 
identification evidence was wrongfully admitted due to 
previous allegedly illegal line-up procedures. We af- 
firm the judgment of the district court sustaining ap- 
pellant’s conviction. 

The conviction of appellant was affirmed on appeal to 
this court. On that appeal the identical issues now re- 
lied upon were presented and determined adversely to 
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appellant. See State v. Franklin, 185 Neb. 62, 173 N. 
W. 2d 393. 

A defendant who has appealed his conviction cannot 
secure a second review of the identical propositions ad- 
vanced in such appeal by resort to a post conviction 
procedure. See, State v. Parker, 180 Neb. 707, 144 N. 
W. 2d 525; State v. Newman, 181 Neb. 588, 150 N. W. 2d 
113. 

The judgment of the district court is affirmed. 

AFFIRMED. 

CLInTonN, J., participating on briefs. 


In RE ESTATE OF VIVIAN M. NEIL, DECEASED. 
STANLEY R. NEIL, SURVIVING HUSBAND, APPELLANT, V. 


AUDREY MASTERSON ET AL., APPELLEES. 
191 N. W. 2d 448 


Filed October 29, 1971. No. 37903. 


1. Adoption: Descent and Distribution: Statutes: Parent and Child. 
Adoption and the right to take property by descent or inherit- 
ance are strictly statutory and exclusively within the legisla- 
tive control. 


2. Nebraska, recognizing the hu- 
manitarian aspects and purposes of the adoption statutes, gives 
them a liberal rather than a strict construction. 

3. Section 43-110, R. R. S. 1948, 
must be construed together with the statutes of descent and 
distribution. 

4, It is the intention of our 


statute that the next of kin of adoptive parents shall have the 
same right to inherit property from an adoptive child as they 
would from a natural child of said adoptive parents. 


Appeal from the district court for Knox County: 
Merritt C. WarREN, Judge. Affirmed. 


Henry F. Reimer, Leo M. Williams, Deutsch & Hagen, 
and Thomas H. DeLay, for appellant. 


Burbridge & Burbridge, for appellees. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


SPENCER, J. 

This case involves a question as to the inheritance of 
that portion of the estate of Vivian M. Neil, deceased, 
remaining after setting over to the surviving husband 
the property assignable under sections 30-103 and 30- 
101(4), R. R. S. 1943. The surviving spouse claims it 
should be assigned to him rather than to 21 nieces and 
nephews of the deceased’s adoptive mother. The trial 
court assigned the property to the nieces and nephews. 
We affirm. 

Deceased died intestate in Knox County, Nebraska, 
May 4, 1967, survived by her husband, the appellant 
herein, leaving an estate consisting of personal prop- 
erty of a value in excess of $50,000. The decedent, 
who was predeceased by her adoptive parents, left no 
issue, nor children of deceased issue, and no adoptive 
brother o1 sisters. The only surviving adoptive heirs 
are the 21 adoptive cousins. 

Deceased had been adopted under a decree entered 
on the 13th day of ‘August 1918. The adoption decree, 
which was without restriction, changed the name of de- 
cedent to Vivian Margery Smith, and provided that 
she would be entitled to all the rights and privileges, and 
subject to all the obligations of a child begotten by 
her adoptive parents in lawful wedlock. 

Do adoptive cousins of a deceased inherit the same 
as cousins of the blood, under section 30-101, R. R. S. 
1943? Adoption was unknown to the common law. It 
is strictly a creature of statute. So, also, is the right 
to take property by descent or inheritance. Such mat- 
ters, therefore, are exclusively within legislative control. 

The statutes covering adoption and descent and dis- 
tribution of all of the states of the Union differ to a 
greater or lesser extent in their provisions. Reference 
to adjudicated cases from other states with standards 
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differing from our own are of little value in construing 
or interpreting the legislative intent and meaning in 
the enactment of our own statutes. Generally, however, 
the right of inheritance of the kin and heirs-at-law of 
predeceased adoptive parents depends upon the rights 
vested in the adoptive parents. See Annotation, 170 A. 
L. R. 742, 

Our present statute, section 43-110, R. R. S. 1943, 
covering the legal consequences of an adoptive child, 
enacted in 1943, replaced the law enacted in 1897. It 
reads: “After a decree of adoption is entered, the usual 
relation of parent and child and all the rights, duties 
and other legal consequences of the natural relation of 
child and parent shall thereafter exist between such 
adopted child and the person or persons adopting such 
child and his, her or their kindred.” (Italics sup- 
plied.) The statute previous to the 1943 enactment had 
remained unchanged from its adoption in 1897. The 
pertinent provision for comparison purposes was the 
following: ‘Unless the terms and conditions in such 
consent and petition otherwise provide, the person or 
persons adopting, and the child adopted shall after 
adoption, sustain toward each other the usual relation 
and the adopted child shall have bestowed upon him or 
her equal rights, privileges and immunities of children 
born in lawful wedlock, of parent and child, and shall 
have all the right and be subject to all the duties of 
that relation, and the parents of such adopted child 
shall, thereafter stand relieved of all parental duties 
toward, and all responsibility for, said minor child and 
shall have no right over it.” § 43-109, Comp. St. 1929. 

Since 1897, Nebraska has been in the vanguard of 
those states applying a liberal rather than a strict con- 
struction to adoption statutes. In re Estate of Enyart, 
116 Neb. 450, 218 N. W. 89, states: “At common law, 
adoption of heirs or children was unknown. For some 
time after the enactment of adoption statutes the courts 
were inclined to their strict construction because they 
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were said to be in derogation of the common law. Later, 
the humanitarian aspects and purposes of such statutes 
were recognized, and the courts generally evinced a 
disposition to give them a liberal rather than a strict 
construction. This court has adopted the rule of liberal 
construction. Ferguson v. Herr, 64 Neb. 659.” 

The provisions from the statute of descent pertinent 
to the question presented are the following. Section 
30-103, R. R. S. 1943: “(6) the residue, if any, of the 
personal estate shall be distributed in the same propor- 
tions to the same persons as prescribed for the descent 
of real estate.” Section 30-101, R. R. S. 1943, provides 
that real estate shall descend: ‘“(4) one half to the 
husband or wife, if there be no children nor the issue 
of any deceased child or children, surviving; (5) if the 
deceased leaves relatives of his or her blood, the residue 
of the real estate of which he or she shall die seized, in 
the cases above named, when not lawfully devised, shall 
descend. subject to the rights of homestead, in the same 
manner and to the same persons as hereinafter provided 
for the descent of real estate of deceased persons leav- 
ing no husband or wife surviving; and in the event the 
deceased leaves no relatives of his or her blood, the resi- 
due of the real estate herein provided for shall also 
descend to the surviving husband or wife.” 

The following from In re Estate of Enyart, 116 Neb. 
450, 218 N. W. 89, is controlling herein: “Much has 
been said and written upon the natural rights flowing 
from the ties of kinship, relative to the right of inherit- 
ance, but, as we view the question, it is to be determined 
not as a matter of sentiment but as a matter of law, 
which has been settled by the law-making power of the 
state.” This language should be read in conjunction with 
section 43-110, R. R. S. 1943, set out above, particularly 
the portion italicized. 

Appellant’s appeal is predicated on his interpretation 
of the words “blood relative,” in the statute of descent. 
He ignores the language of section 43-110, R. R. S. 1943, 
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“his, her or their kindred,” which must be construed 
together with the statutes of descent and distribution. 
Black’s Law Dictionary (4th Ed.), p. 1009, defines “kin- 
dred” as: “Relation by birth or consanguinity. Rela- 
tives by blood.” The word “kindred” has a well-estab- 
lished meaning and properly signifies such persons as 
are related by blood. The language italicized above 
makes it very evident, particularly in the light of the 
liberal rather than the strict construction applied in 
Nebraska to adoption statutes, that it was the legislative 
intent to provide for reciprocal inheritance rights be- 
tween the adopted child and the blood relatives of the 
adoptive parents. This is clearly evident from In re 
Estate of Taylor, 136 Neb. 227, 285 N. W. 538, in which 
we said: “The thought back of the Nebraska decisions 
has been to give exactly the same rights and privileges 
to an adopted child which a natural child has. One 
of the rights of a natural child is to inherit from a 
grandparent through his parent. If the adopted child 
does not have the right then it has been denied a right 
or privilege which the natural child has. * * * 

“If a grandparent or an uncle, for instance, does not 
want the child thus adopted to share in his property, 
it is the easiest thing in the world to cut the child out by 
a paragraph in his last will. But if such a relative has 
not availed himself of the opportunity to cut out such 
person from his estate, it will be understood that the 
adopted child has the right of representation in ex- 
actly the same manner and to exactly the same extent 
as if such child had been begotten in lawful wedlock. 
Denton v. Miller, 110 Kan. 292, 203 Pac. 693; In re 
Cadwell’s Estate, 26 Wyo. 412, 186 Pac. 499. 

“We hold that the Nebraska statutes, as construed by 
our decisions, intend that an adopted child shall have 
the same rights to inherit property that a natural child 
has; that all the rights and privileges of an adopted 
child: shall be identical with those of a natural child. If 
our legislature had intended to place any limits upon 
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such rights and privileges, it could easily have inserted 
them in the law of descent of property * * *.” 

We now hold that the language, “all the rights, duties 
and other legal consequences of the natural relation of 
child and parent shall thereafter exist between such 
adopted child and the person or persons adopting such 
child and his, her or their kindred,” can only mean that | 
it is the intention of our statute that the next of kin 
of adoptive parents shall have the same right to inherit 
property from an adoptive child as they would from a 
natural child of said adoptive parents. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Gorpon E. GANKA, DIRECTOR OF RATES AND SERVICES, 
NEBRASKA STATE RAILWAY COMMISSION, APPELLEE, V. 
Cuicaco & NorTH WESTERN RAILway CoMPANY, CHICAGO, 
ILLINOIS, APPELLANT. 
191 N. W. 2d 438 


Filed October 29, 1971. No. 37908. 


1. Public Service Commissions: Carriers. The Nebraska State 
Railway Commission is authorized to regulate rates and serv- 
ices and have general control of common carriers within this 
state as the Legislature may provide by law, and it is not 
amenable to legislative interruption or limitation of its status 
or powers except by specific legislation. 

2. Public Service Commissions: Carriers: Appeal and Error. The 
determination of what is consistent with the public interest, or 
public convenience and necessity, is one that is peculiarly for 
the determination of the Nebraska State Railway Commission. 
If there is evidence to sustain the findings of the commission, 
this court cannot intervene, 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 


Harry B. Otis of Gaines, Spittler, Neely, Otis & Moore 
and Christopher A. Mills, for appellant. 
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Clarence A. H. Meyer, Attorney General, Chauncey C. 
Sheldon, and John E. Finnigan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwtTov, and CurnTon, JJ. 


McCown, J. 

A formal complaint was filed before the Nebraska 
State Railway Commission charging the railroad with a 
willful failure to provide reasonably adequate and con- 
tinuous service on its line from Seward, Nebraska, to 
Superior, Nebraska. The complaint prayed that a hear- 
ing be held and the railroad ordered to repair its facil- 
ities and equipment, place its line in a safe operating 
condition, and provide reasonably adequate and con- 
tinuous service on the line. After hearing, the com- 
mission entered its order requiring the railroad to re- 
pair a bridge previously washed out by a flood and to 
provide at least twice weekly train service from Seward 
to Superior. 

The railroad contends that the power of the commis- 
sion is circumscribed by statute, and that the enforce- 
ment of its orders is limited to those methods and reme- 
dies affirmatively and specifically authorized by statute. 

The Nebraska State Railway Commission is a con- 
stitutional body in this state. A portion of Article IV, 
section 20, Constitution of Nebraska, provides: ‘“* * * 
The powers and duties of such commission shall include 
the regulation of rates, service and general control of 
common carriers as the Legislature may provide by law. 
But, in the absence of specific legislation, the commis- 
sion shall exercise the powers and perform the duties 
enumerated in this provision.” 

The Legislature has alsc provided that the commis- 
sion shall have power to regulate the rates and services 
of, and. exercise general control over, all common car- 
riers. See § 75-109, R. R. S. 1948. 

Section 75-401, R. R. S. 1943, provides that the com- 
mission shall have and exercise jurisdiction over “the 
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service, facilities, and equipment of all railroad carriers 
in this state.” 

The railroad points to the fact that the commission 
has a specific statutory right to enjoin a common car- 
rier from operating while its equipment, or the manner 
of its conduct and management, are in an unsafe and 
dangerous condition. See § 75-115, R. R. S. 1943. This, 
says the railroad, establishes the legislative intent to 
limit the commission’s enforcement remedies in such 
cases to an injunction against operation. We cannot 
agree. 

Our constitutional and statutory provisions make it 
clear that the commission is authorized to regulate rates 
and services and have general control of common car- 
riers within this state as the Legislature may provide 
by law, and it is not amenable to legislative interruption 
or limitation of its status or powers except by specific 
legislation. See State ex rel. State Railway Ccmmis- 
sion v. Ramsey, 151 Neb, 333, 37 N. W. 2d 502. 

At this point, it should be noted also that the Legis- 
lature has now removed the foundation stone of the 
railroad’s argument, at least as to future disputes, by 
amending section 75-115, R. R. S. 1943. That section 
now affirmatively authorizes the commission not only 
to enjoin operations of a carrier but to order the carrier 
to make such reasonable improvements of its service, 
facilities, and equipment as are necessary. See § 75-115, 
1971 Supp. 

While the railroad makes the gesture of objection to 
the sufficiency of the evidence, there is no real ques- 
tion but that the evidence was sufficient to support the 
order of the commission, The determination of what is 
consistent with the public interest, or public conven- 
ience and necessity, is one that is peculiarly for the 
determination of the commission. If there is evidence 
to sustain the findings of the commission, this court 
cannot intervene. Ace Gas, Inc. v. Peake, Inc., 184 Neb. 
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448, 168 N. W. 2d 373. The order of the commission 
should therefore be affirmed. 

After the entry of the order here, the railroad filed 
an application before the Interstate Commerce Commis- 
sion for authorization to abandon the railroad line. This 
matter was not a part of the record before the commis- 
sion, but has been called to the attention of this court 
and discussed in the briefs. The commission concedes 
the proposition that the Interstate Commerce Commis- 
sion has exclusive and plenary jurisdiction over the 
abandonment of a branch line of the railroad even 
though that line is located wholly within a state. See 
Colorado v. United States, 271 U. S. 153, 46 S. Ct. 452, 
70 L. Ed. 878. The commission has suggested that it 
would be appropriate for this court to modify the order 
by providing that the railroad need not comply until and 
unless there is a denial of the application for aban- 
donment now pending before the Interstate Commerce 
Commission. Because of the nature and posture of an 
appeal from the commission to this court, we deem it 
inappropriate for this court to enter a modification of 
the order. Modification may be made at any tirne by 
the commission. In the event the commission fails to 
enter an appropriate modification or attempts to en- 
force its order prematurely, these matters may be called 
to the attention of any court having jurisdiction of the 
enforcement proceedings. 

The order of the commission is therefore affirmed. 

AFFIRMED. 


Dae JEFFREY, APPELLANT, V. FRED RETZLAFF, APPELLEE. 
190 N. W. 2d 436 


Filed October 29, 1971. No. 37914. 


1. Assumption of Risk: Words and Phrases. When one knows 
that a dangerous condition exists, appreciates its dangerous 
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nature and deliberately exposes himself to such danger, he 
assumes the risk of injury from it. 

2. Assumption of Risk: Trial. Ordinarily, questions of negligence, 
contributory negligence, and assumption of risk are for the 
jury. However, where the evidence of assumption of risk is 
so clear that reasonable minds can reach no other conclusion, 
a directed verdict for the defendant is proper. 


Appeal from the district court for Lancaster County: 
BaRTLETT E. Boyes, Judge. Affirmed. 


Lloyd I. Bevans, William L. Walker, and Ear] Ludlam, 
for appellant. 


M. J. Bruckner of Marti, O’Gara, Dalton & Bruckner, 
for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewTon, and Ciinton, JJ. 


WHITE, C. J. 

In this personal injury action, the district court di- 
rected a verdict for the defendant at the close of the 
plaintiff’s evidence and dismissed the case. The plain- 
tiff has appealed. We affirm the judgment of the dis- 
trict court. 

At the time of the accident, the plaintiff was a share- 
holder and an officer employee of J.H.J. Enterprises, 
Inc., a closely held farm corporation. The defendant, a 
farmer, was under contract with the corporation to pick, 
shell, and dry corn. The defendant moved his corn 
aryer to a farm owned by the J.H.J. Enterprises, and 
the accident happened in connection with the corn drying 
operation. 

On the morning of the accident, plaintiff arrived on 
the premises about 8 a.m. and found the defendant at- 
tempting to start the tractor. The corn dryer was 
powered by the defendant’s tractor by attaching the 
power take-off shaft on the tractor to the shaft on the 
dryer. The defendant had difficulty in starting the trac- 
tor and asked the plaintiff to help start it by pulling it 
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with his truck. The evidence shows that this was an 
operation that was often necessary with this particular 
tractor. After starting the tractor, the defendant backed 
it into the necessary position for connecting the power 
take-off shaft to the shaft on the dryer. The evidence 
shows that the power take-off shaft rotated freely while 
the engine was running, whether or not the power take- 
off was in gear. The customary procedure in making 
the hook-up was to stop, take the power take-off out of 
gear, and then stop the rotation of the shaft by taking 
hold of the smooth part with the hand. The evidence 
shows that the plaintiff had observed the defendant 
doing this on several occasions. On this particular morn- 
ing, the defendant complained of sore thumbs and asked 
the plaintiff to make the attachment. At the time of 
the accident, the defendant was sitting on the tractor 
and the motor was running. 

The plaintiff took hold of the smooth part of the 
power take-off shaft with his left hand but was unable 
to stop its rotation. Thinking he could get a better grip, 
he grabbed the splined part of the shaft with his right 
hand. Immediately, his glove was caught and his hand 
whirled around the shaft injuring his thumb so badly 
that it eventually had to be amputated. 

The evidence is undisputed that the plaintiff was 29 
years of age, and had lived on a farm and worked with 
farm machinery for as long as he could remember. 
He testified he had heard of other people being 
injured by grabbing a power take-off shaft on the 
splined end, and concedes he should have known 
that such an act was dangerous. The evidence indicates, 
from the testimony of both the plaintiff and the de- 
fendant, that the proper method of stopping the shaft 
was to grasp the smooth portion. Summarizing, the evi- 
dence in this case shows that the plaintiff was as fully 
aware of the danger in grabbing the splined portion of the 
shaft as the defendant. As recently as Schild v. Schild, 
176 Neb. 282, 125 IN. W. 2d 900, this court has said: ‘“Ac-. 
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tionable negligence does not exist even if no care is 
exercised to avert a risk to another person subject to 
such risk if such risk should have been reasonably ap- 
prehended by such other person himself.” In the above 
case, this court said as follows: “The plaintiff had been 
in possession of knowledge of the situation as well as 
had the defendant, * * *. The plaintiff was in possession 
of as much information at the time as was the defendant, 
and voluntarily, so far as the record discloses, took his 
position of his own accord and volition. * * * The record 
indicates without controversy that the plaintiff was as 
fully informed as to cause as was the defendant.” 

The rotating gear itself warned of engagement. The 
plaintiff and the defendant both knew that the twisting 
action could be generated by either the centrifugal mo- 
tion of oil in the gear case or the actual tooth engage- 
ment of the gears. As we have mentioned, the plain- 
tiff himself was completely aware that the grasping of 
the smooth portion of the shaft was the only way to avoid 
the obvious danger of grasping the splined portion of the 
shaft. The plaintiff charges negligence in the failure 
of the defendant to disengage the power take-off. There 
is no evidence in the record to support an allegation or 
finding that the power take-off was engaged or the de- 
fendant had knowledge of it. 

We have recently said that when one knows a dan- 
gerous condition exists, appreciates its dangerous na- 
ture and deliberately exposes himself to such danger, 
he assumes the risk of injury from it. Disney v. Butler 
County Rural Public Power Dist., 183 Neb. 420, 160 N. 
W. 2d 757; Fitchley v. Love-Courson Drilling Co., Inc., 
177 Neb. 455, 129 N. W. 2d 515. 

Ordinarily questions of negligence, contributory negli- 
gence, and assumption of risk are for the jury. How- 
ever, where the evidence of assumption of risk is so 
clear that reasonable minds can reach no other con- 
clusion, a directed verdict for the defendant is proper. 
The evidence in this case clearly shows assumption of 
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risk sufficient to bar recovery. The plaintiff knew and 
comprehended the danger of grasping the splined end of 
the power take-off shaft and deliberately exposed him- 
self to this danger, which was the proximate cause of the 
injury. 

The district court correctly directed a verdict for the 
defendant and its judgment is affirmed. 

AFFIRMED. 
BosLauGH, J., dissenting. 


FARMERS UNION Coop ASSOCIATION, CEDAR BLUFFS, 
NEBRASKA, APPELLANT, V. COMMERCIAL STATE BANK, 
CEDAR BLuFrs, NEBRASKA, APPELLEE. 

191 N. W. 2d 168 


Filed October 29, 1971. No. 87926. 


1. Principal and Agent: Corporations: Bills and Notes. An agent 
is not authorized to endorse commercial paper unless other- 
wise agreed or the endorsement is usually incident to per- 
formance of acts that he is authorized to perform for the 
principal. 

2. Principal and Agent: Corporations: Bills and Notes: Banks and 
Banking. If an agent within his authority receives cash for 
endorsement and delivery of commercial paper payable to the 
principal, the payer is not responsible for payment of the amount 
to the principal or its application to the principal’s uses. 


Appeal from the district court for Saunders County: 
H. Emerson Koxger, Judge. Affirmed. 


Dale D. Kuhlmann and William B. Craig, for appellant. 
Yost, Schafersman, Yost & Lamme, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTov, and CuLinTon, JJ. 


SMITH, J. 
Defendant bank exchanged cash over the counter for 
two checks payable to plaintiff corporation. Plaintiff 
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claimed the proceeds on the ground of unauthorized en- 
dorsements by Lester J. Schulz, its general manager. 
The district court found generally against plaintiff. The 
question on appeal is whether the court erred in not 
finding or concluding that plaintiff had not authorized 
the transactions. 

Only three witnesses testified: Raymond D. Grosse, 
defendant’s vice president and cashier; Edward M. Farr, 
a director of plaintiff since March 1965 and president 
since 1968 or 1969; and Vern E. Le Grande, a director 
and secretary-treasurer of plaintiff at the time of trial 
in 1970. 

A trier of fact might reasonably find as follows: The 
checks, dated in August 1965 and January 1968 for 
$573.62 and $695.62 were drawn by Fremont Cake & 
Meal Co. on a bank other than defendant. On each 
check Schulz stamped the endorsement “Pay ... (de- 
fendant).” The drawee paid in due course. 

Plaintiff in operating its business normally kept cash 
on hand for unspecified purposes. It maintained an ac- 
tive checking account with defendant. Signature cards 
authorized withdrawals only by Schulz and certain em- 
ployees in his name. No resolution or by-law restricted 
or conferred authority other than the title “general man- 
ager” upon Schulz. Each month he submitted a written 
report of some sort to the president. The books of ac- 
count were audited annually without certification. 

Plaintiff discharged Schulz in March 1969 for undis- 
closed reasons. No shortage was discovered until some 
time after his death. 

Defendant had no record of the transactions; it had 
not used cash-in or cash-out slips. Grosse, who had 
transacted no business with Schulz, an acquaintance, 


testified: “... We cashed many checks for this corpo- 
rate entity .... They had their account there... . 
Funds were also withdrawn by them for cash to operate 
their business... . Q. Do vou know whether . . . any 


. cashiers, in fact, were making payment in cash on 
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checks made payable to the co-op, to... Schulz? A. No, 
sir.” 

An unauthorized signature on commercial paper is 
wholly inoperative as that of the person whose name 
is signed unless he ratifies it or is precluded from deny- 
ing it. U.C.C., §§ 3-404 (1) and 10-102 (2); see former 
§ 62-123, R. R. S. 1943; 5, Part 1, U. L. A., § 23, p. 224 
(1943). The law of agency applies. U.C. C., § 3-403; 
Bailey, Brady on Bank Checks, § 15.15, p. 502 (4th Ed., 
1969). 

Authority is the power of the agent to effect legal 
relations of the principal by acts done in accordance with 
the principal’s manifestations of consent to him. Mani- 
festation of consent includes acquiescence from which, 
in light of the circumstances, it is reasonable for an- 
other to infer consent. It may be one of several infer- 
ences. Restatement, Agency 2d, § 7 (1958). 

An agent is not authorized to endorse commercial 
paper unless otherwise agreed or the endorsement is 
usually incident to performance of acts that he is au- 
thorized to perform for the principal. If within his 
authority he receives cash for endorsement and de- 
livery of commercial paper payable to the principal, the 
payer is not responsible for payment of the amount to 
the principal or its application to the principal’s uses. 
A payee engaged in business ordinarily should deposit 
collection items for credit to his account. See, U. C. C., 
§ 3-403(1); Geyer v. The Walling Co., 175 Neb. 456, 122 
N. W. 2d 230 (1963); Shriver v. Sims, 127 Neb. 374, 255 
N. W. 60, 94 A. L. R. 779 (1934); Bailey, Brady on Bank 
Checks, § 15.15, pp. 504 to 507; Restatement, Agency 2d, 
§§ 73, 76, and 165, Comment e (1958). 

Although evidence of Schulz’s authority is exiguous, 
the district court committed no error in declining to find 
or conclude that plaintiff had not authorized the trans- 
actions. 

The judgment is affirmed. 

AFFIRMED, 
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STATE OF NEBRASKA, APPELLEE, V. PHYLLIS KILLS SMALL 
ET AL., APPELLANTS. 
191 N. W. 2d 167 


Filed October 29, 1971. No. 37943. 


Criminal Law: Trial: Evidence. Evidence is sufficient to sustain 
a verdict of guilty in a criminal prosecution only when the jury 
could properly find guilt beyond a reasonable doubt. 


Appeal from the district court for Scotts Bluff County: 
TED R, FEIDLeR, Judge. Affirmed. 


Lyman & Meister and Howard P. Olsen, for appellants. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinron, JJ. 


Smit, J. 

A jury found Dorrine Amescua and Wayne Menard 
guilty of assault with intent to commit robbery. Appeal- 
ing, they assert insufficiency of the evidence to support 
the verdicts. 

The victim, Thomas Neu, Jr., an epileptic, was visit- 
ing in Scottsbluff on May 22, 1970, where Menard, his 
nephew, resided. The two men, Dorrine, and Phyllis 
Kills Small, now deceased, during the day were drink- 
ing intoxicating liquor excessively. When Neu walked 
out the rear door of a tavern, these events, according 
to him and a neighbor lady, occurred. Dorrine, Phyllis, 
and Menard suddenly attacked him. Menard and Dor- 
rine beat him with their fists. The two women rifled 
his pockets. The assailants then returned to the tavern, 
leaving Neu in an injured condition on the ground. The 
events were unrelated to epilepsy. 

Neu crawled to the front sidewalk. There police 
officers answering a call found him semiconscious with 
bloody clothing, bloody nose, and a deep slash between 
two fingers. 
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Conflicting testimony was given by Dorrine, her hus- 
band, Phyllis, and Menard as follows: Neu was ordered 
out of the tavern for disorderly conduct. The four were 
helping him out the rear door when Neu suffered an 
epileptic seizure. Menard unsuccessfully looked for 
medication by passing his hands over the outside of Neu’s 
pockets. No one hit Neu. No hand went inside any of 
his pockets. 

Evidence is sufficient to sustain a verdict of guilty in 
a criminal prosecution only when the jury could prop- 
erly find guilt beyond a reasonable doubt. State v. 
Leary, 185 Neb. 76, 173 N. W. 2d 520 (1970). The evi- 
dence is sufficient to sustain the verdicts against Dorrine 
and Menard. 

The judgments are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. DALE T. Kirpy, 


APPELLANT, 
191 N. W. 2d 162 


Filed October 29, 1971. No. 37969. 


1. Criminal Law: Right to Counsel. An accused is not free to 
manipulate his right to counsel for the purpose of obstruct- 
ing orderly procedure or other phases of judicial administration. 

2. Criminal Law: Continuances: Due Process. Not every denial 
of a request by an accused for a continuance violates due process. 
The denial may honor due process, although a failure of evidence 
or a defense without counsel results. The answer must be 
found in the circumstances, particularly in the reasons presented 
at the time the request is denied. 


Appeal from the district court for Sarpy County: 
Victor H. Scumiupt, Judge. Affirmed. 


E. Dean Hascall, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 
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Heard before SPENCER, BoSLAUGH, SmiITH, McCown, 
and NEwrTon, JJ. 


SMITH, J. 


A jury found Dale T. Kirby guilty of embezzlement. 
On appeal he asserts insufficiency of evidence and fail- 
ure of the court to grant his pretrial request for court 
appointed counsel. 

The information charged Kirby with embezziement 
of. $6,000 on July 18, 1969, from Martha Badura. Kirby, 
a practicing lawyer, had been administrator of the estate 
cf Ernestine Litwin, deceased. Martha desired to pay 
$6,000 on a mortgage foreclosure decree that covered 
land owned by Ernestine at her death. She issued 
Kirby a check drawn on the Ashton State Bank and 
payable to order of Kirby, “Admr.,” subject to this di- 
rection: “For payment for house.’ Kirby delivered the 
check endorsed in blank to the Clarke Bank at Papillion 
for collection but not for deposit. After payment of 
the item a cashier’s check was issued by the Clarke 
Bank to Kirby as an individual. 

Conversion of the property is undisputed. Prior to 
arrest Kirby orally admitted to Martha his individuai 
liability. In a civil action by her against him individually 
to recover the $6,000, he confessed judgment. 

Kirby contends that the $6,000 belonged to the ad- 
ministrator, not Martha, and that he therefore converted 
none of her property. A jury could properly find as 
follows: Neither party intended that Kirby could prop- 
erly commingle the $6,000 with estate assets, that dis- 
tribution of the $6,000 was to be subject to the order of 
the county court. 

Although Kirby’s endorsement was effective, it did not 
relieve him of criminal liability. See U. C. C., § 3-405 
(2). We do not decide whether he possessed the prop- 
erty under color of his office. It is enough that owner- 
ship was in Martha. See § 28-538, R. R. S. 1943. 

On March 6, 1970, Kirby was admitted to bail and 
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arraigned for plea to the information in district couri 
at Papillion, The court offered to appoint defense coun- 
sel at public expense. Kirby declined. He also ex- 
pressed a desire that the earliest trial date be in the 
fall term. 

On August 27, 1970, at the docket call the court set 
the case for trial on November: 30. By the latter date 
no one had appeared as counsel for Kirby. He then 
for the first time moved the court to appoint defense 
counsel and to continue the case. He said, “. . . my at- 
torney, Francis Casey, .. . had to go to the. . . Hos- 
pital, the exact day I don’t remember, but recently he 
stated. He... is not physically capable.” Kirby also 
said he had contacted three other lawyers, none of 
whom were in a position to go to trial on November 
30. He concluded: “I would like counsel appointed in. 
any event. And I need a continuation, not only for my- 
self, but if counsel were appointed . . ., it would be. 
almost blank for him to try the case on the same day.” 

The county attorney objected to the motion on several 
grounds: Martha Badura had arrived from Ashton, 
150 miles distant. Casey had been present in the court- 
house without informing the county attorney that he. 
intended to represent Kirby. The court in overruling the 
motion pointed out that 38 veniremen were waiting.. 
Kirby offered no excuse for the late date of his motion. 

An accused is not free to manipulate his right to. 
counsel for the purpose of obstructing orderly procedure - 
or other phases of judicial administration. See United 
States ex rel. Baskerville v. Deegan, 428 F. 2d 714 (2d. 
Cir., 1970). 

Not every denial of a request by an accused for a 
continuance vidlates due process. The denial may honor - 
due process, although a failure of evidence or a defense . 
without counsel results. The answer must be found in 
the circumstances, particularly in the reasons presented . 
at the time the request is denied. See Ungar v. Sara- - 
fite, 376 U. S. 575, 84S. Ct. 841, 11 L. Ed. 2d 921 (1964). . 
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Kirby’s contentions are not well taken. The judgment 
is affirmed. 
AFFIRMED. 
Cuinton, J., participating on briefs. 


StTaTE OF NEBRASKA, APPELLEE, v. THOMAS G. H. 


GUTIERREZ, APPELLANT. 
191 N. W. 2d 164 


Filed October 29, 1971. No. 37978. 


1. Criminal Law: Constitutional Law: Jury. A defendant in a 
criminal case is not constitutionally entitled to demand a pro- 
portionate number of his race on the jury which tries him 
nor on the venire or jury roll from which petit jurors are drawn. 


2. . To be constitutionally impermissible, 
the exclusion of any given sector of the population from jury 
duty must be purposeful or intentional. 

3. The use of voter registration lists or 
poll books for jury selection systems is constitutionally per- 
missible. 

4, The Nebraska system of selecting 


jurors is clearly within constitutional limits. 

5. Criminal Law: Trial: Evidence. Proof that an exhibit remained 
in the custody of law enforcement and court officers is suffi- 
cient to prove a chain of possession. 

6. Courts: Sentences: Probation and Parole. Whether a defend- 
ant be sentenced or placed on probation is a matter within the 
discretion of the trial court. 

7, Criminal Law: Sentences: Appeal and Error. Where a sen- 
tence has been imposed within statutory limits, it will not be 
disturbed in the absence of an abuse of discretion. 


Appeal from the district court for Lincoln County: 
Hucu Stuart, Judge. Affirmed. 


Beatty, Morgan & Vyhnalek and William S. Padley. 
for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEewTon, and Ciinton, JJ. 


384 NEBRASKA REPORTS [Vou. 187 


State v. Gutierrez 


NEWTON, J. 

Defendant was convicted of selling canabis sativa or 
marijuana. On appeal he contends there was error in 
the selection of the jury panel and in the admission in 
evidence of a bag of marijuana. He further urges that 
his sentence is excessive. On review of the record, we 
are constrained to affirm the judgment of the district 
court. 

It is stipulated that the jury panel was selected in 
the manner provided by law. Slips numbered 1 to 10, 
inclusive, are placed in a receptacle and one number 
is drawn by lot. The list of registered voters, or if none, 
the poll books, are then opened. The name of the regis- 
trant or voter which corresponds with the key number 
drawn, and every tenth name thereafter, constitutes the 
names of persons comprising the jury panel, subject to 
deletion of those ineligible to serve or exempt from 
service. See §§ 25-1627 and 25-1628, R. R. S. 1943. It 
is said that Mexican-Americans are not properly repre- 
sented upon the panels so selected yet the proportionate 
share of the population of the county comprised of Mexi- 
can-Americans is not reflected in the record. This fail- 
ure, together with the fact tha. no challenge to the 
array appears, would ordinarily dispose of the question; 
however, since a constitutional question may be involved, 
that facet of the problem will also be considered. 

A defendant in a criminal case is not constitutionally 
entitled to demand a proportionate number of his race 
on the jury which tries him nor on the venire or jury 
roll from which petit jurors are drawn. Swain v. State 
of Alabama, 380 U. S. 202, 85 S. Ct. 824, 13 L. Ed. 2d 
759. To be constitutionally impermissible, the exclu- 
sion of any given sector of the population from jury duty 
must be purposeful or intentional. Swain v. State of 
Alabama, supra. 

The use of voter registration lists or poll books for 
jury-selection systems has been repeatedly approved as 
constitutionally permissible even though the names were 
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not selected by lot. See, United States v. Butera, 420 
F, 2d 564 (Ist Cir., 1970); Camp v. United States, 413 
F. 2d 419 (5th Cir., 1969); United States v. Caci, 401 F. 
2d 664 (2d Cir., 1968). 

It is difficult to conceive of a fairer or more practical 
method of selecting jurors than that used in Nebraska. 
The names are drawn by lot from lists of voters or regis- 
trants. The system is clearly within constitutional limits 
and renders impossible an intentional exclusion of any 
element of the population in a state or county where 
the privilege of voting is open to all who have attained 
the age required of an elector. 

Regarding the admission in evidence of the packet of 
marijuana, the record reflects its purchase from defend- 
ant by a high school boy and that he took it to his home 
where it was found by his mother who turned it over 
to a police officer. It was retained in the custody of 
the police until the police officer produced the exhibit 
at defendant’s preliminary hearing and thereafter it 
remained in the custody of the court reporter. The 
packet remained sealed after it came into the possession 
of the police officer except that he opened it once to re- 
move some of the contents for the purpose of having it 
tested. Although the witnesses were unable to posi- 
tively identify the contents as the same as those origin- 
ally obtained, this fact was established by inference and 
presented primarily a question of the weight to be 
given this evidence. Proof that an exhibit remained 
in the custody of law enforcement and court officers is 
sufficient to prove a chain of possession. See State v. 
Bullard, 186 Neb. 709, 185 N. W. 2d 864. 

The sentence imposed may, on the record, appear 
somewhat harsh. The court seriously considered pro- 
bation, but, due to the defendant’s apparent lack of 
frankness and general attitude, decided against it. The 
minimum sentence authorized by statute is 2 years. De- 
fendant received an indeterminate sentence of 2 to 3 
years. Although the issue is a close one, we cannot say 
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that.the court abused its discretion in denying proba- 
tion and the sentence imposed, being at about the mini- 
mum, leaves little room for reduction. Whether a de- 
fendant be sentenced or placed on probation is a matter 
within the discretion of the trial court. See State v. 
Swiney, 179 Neb. 230, 137 N. W. 2d 808. Where a sen- 
tence has been imposed within statutory limits, it will 
not be disturbed in the absence of an abuse of discre- 
tion. See State v. Trout, 186 Neb. 477, 183 N. W. 2d 923. 

Defendant’s contentions are lacking in merit and the 
judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. VICTOR LEADINGHORSE, 
APPELLANT. 
191 N. W. 2d 440 


Filed October 29, 1971. No. 37984. 


1. Sentences: Statutes: Courts: Appeal and Error. Section 29- 
2308, R. R. S. 1948, provides that this court may reduce the 
sentence rendered by the district court against an accused 
when in its opinion the sentence is excessive, in which event 
it renders such sentence as may be warranted by the evidence. 

Where the punishment of an 

offense created by statute is left to the discretion of the dis- 

trict court to be exercised within certain prescribed limits, 

a sentence imposed within such limits will not ordinarily be 

disturbed where there is no abuse of such discretion. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed. 


Jeffrey L. Orr, for appellant. 


(Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 

Heard before SPENCER, BosLaucH, SmitH, McCown, 
Newton, and CuInTon, JJ. 
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SPENCER, J. 

Appellant appeals from a 15-year sentenies’ in the Ne- 
braska Penal and Correctional Complex for the offense 
of sodomy. The only question raised in the appeal is 
whether under the circumstances the sentence was ex- 
cessive. We affirm. 
_ The record would indicate that the offense was force- 
fully perpetrated on a teen-age boy while both parties 
were confined in the Buffalo County jail. Appellant at 
the time was waiting trial on two separate felony of- 
fenses, one of which involved assault on a 12-year-old 
boy. The presentence investigation is a part of the 
record herein. It indicates that appellant has previously 
been confined in the Nebraska Penal and Correctional 
Complex. Under order of the Buffalo County district 
court on the assault charge, a psychiatric evaluation was 
made of appellant. The report indicates appellant was 
considered dangerous and homicidal. 

Section 29-2308, R. R. S. 1943, provides that this court 
may reduce the sentence rendered by the district court 
against an accused when in its opinion the sentence is 
excessive, in which event it renders such sentence as 
may be warranted by the evidence. We have said that 
where the punishment of an offense created by statute 
is left to the discretion of the district court to be ex- 
ercised within certain prescribed limits, a sentence im- 
posed within such limits will not ordinarily be disturbed 
where there is no abuse of such discretion. See State 
v. Whitaker, 185 Neb. 57, 173 N. W. 2d 397. 

In view of appellant’s past record and the presentence 
information available to the district court, we carinot say 
that an abuse of discretion has been shown herein. 
Judgment affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JOHN BOSTON, 
APPELLANT. 
191 N. W. 2d 452 


Filed November 5, 1971. No. 37869. 


1. Criminal Law: Insane Persons: Trial. If at any time while 
criminal proceedings are pending facts are brought to the at- 
tention of the court, either from its own observation or from 
suggestion of counsel, which raise a doubt as to the sanity of 
the defendant, the question should be settled before further 
steps are taken. 


2. Except as otherwise provided by stat- 
ute, the matter of granting a hearing on the issue of compe- 
tency to stand trial rests in the discretion of the trial court. 

3. The means employed in resolving the 


question of sanity is discretionary with the court. 


Appeal from the district court for Douglas County: 
DonaLp HAMILTON, Judge. Affirmed. 


John Boston, pro se. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


Wuite, C. J. 

This is a direct appeal from a conviction and sentence 
for robbery. We affirm the judgment and sentence of 
the district court. 

It is the contention of the defendant that the trial 
court should have held a hearing for the purpose of 
determining the mental competency of the defendant to 
stand trial. On this issue, we recently said in State v. 
Anderson, 186 Neb. 435, 183 N. W. 2d 766, as follows: 
“The means employed in resolving the question of sanity 
is discretionary with the court. ‘If at any time while 
criminal proceedings are pending facts are brought to 
the attention of the court, either from its own observa- 
tion or from suggestion of counsel, which raise a doubt 
as to the sanity of the defendant, the question should 
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be settled before further steps are taken. However, 
though a hearing on the issue is sometimes said to be ob- 
ligatory if a reasonable doubt is raised, the doubt re- 
ferred to is a doubt arising in the mind of the trial 
judge, as distinguished from uncertainty in the mind 
of any other person. Hence, except as otherwise pro- 
vided by statute, the matter of granting an investigation 
rests in the discretion of the trial court. * * *” 

The defendant was represented by counsel. It does 
not even appear from the record that the competency 
of the defendant to stand trial actually was raised. The 
sole record on the matter shows that on August 10, 1970, 
at the defendant’s request “arraignment is continued 
until Dr. Farrell indicates whether hospitalization is 
needed.” Even if we were to assume that the defendant 
did show of record that he thereby raised the question 
of competency, there is a total absence in the record of 
any evidence indicative of the lack of competency. More 
important, if there were an examination by Dr. Farrell 
and if he made a report to the court, neither of which 
appear in the record, the record does not show the mat- 
ter was again raised, either by counsel or by the de- 
fendant himself. The transcript and the complete record — 
of the evidence are before us and at no time is there 
any suggestion of such a contention. As we have said, 
the matter of granting an investigation or a formai 
hearing rests within the sound discretion of the trial 
court. State v. Anderson, supra. The defendant, repre- 
sented by competent counsel, proceeded to trial and 
never at any time by objection or by any other manner 
renewed the question of being competent to stand trial. 
There is no evidence in the record which would sustain 
a finding that a reasonable doubt as to the defendant’s 
competency was raised and therefore that a hearing was 
obligatory under the doctrine of State v. Anderson, 
supra. There is no showing in the record or in the pro- 
ceedings in connection with the sentencing and the mo- 
tion for new trial which would sustain in any factual 
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sense the contention that the defendant was incompe- 
tent to stand trial at the time and the place he actually 
did. The defendant’s theory seems to be that the mere 
raising of the question as to incompetency, in his own 
subjective opinion, produces a reasonable doubt as to 
his competency and, therefore, the court is required to 
hold a hearing. This, of course, is not the law as we 
have announced it in State v. Anderson, supra. There 
is no merit to this contention of the defendant. 

By another assignment of error the defendant in a 
brief pro se apparently contends that he was convicted 
by the knowing use of perjured testimony. An accom- 
plice of the defendant, William Walter Branch, testified 
as a State’s witness. In substance, Branch stated he was 
acting of his own free will and he had not made a deal 
of any kind with the county attorney’s office for testi- 
fying. Apparently, the defendant’s contention is based 
upon an assumption as a fact that this accomplice testi- 
fied falsely in denying that he was testifying as a re- 
sult of a “deal” with the State and also in denying that 
he was testifying under the threat of additional charges 
being instituted against him. Whatever the defendant 
himself may think of this situation, the fact remains 
that there is absolutely no evidence to support the de- 
fendant’s assumption. In other words, giving maximum 
import to the language used by the defendant in assert- 
ing this contention, there is absolutely no evidence to 
support the contention of perjury used, much less show- 
ing that it was willfully and knowingly used by the 
prosecution. There is no merit to this contention. 

The defendant complains of the ineffectiveness of his 
counsel. Apparently, this is based upon the conten- 
tion that counsel failed to produce and use at the trial a 
transcript of the testimony at the preliminary hearing. 
The record shows, however, that defense counsel very 
ably and successfully, by way of cross-examination, per- 
suaded - different witnesses to acknowledge that their 
identification of the defendant in court was something 
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short of being absolutely positive. Concessions also were 
secured as to minor discrepancies between their prelim- 
inary hearing testimony and their testimony. at the 
trial. It appears that the introduction of the whole of 
the preliminary hearing testimony, even if successful, 
might have been fatal to the defense in this case. There 
is no merit to this contention. 

Assignments of error by the defendant cannot be sus- 
tained. The evidence is conclusive as to the defendant’s 
guilt following a sequence of eye-witness identification 
and apprehension within about an hour after the com- 
mission of a robbery. 

The judgment and sentence of the trial court are cor- 


rect and are affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. Raymonp L. Moss, 
APPELLANT. 
191 N. W. 2d 543 


Filed November 5, 1971. No. 37871. 


1. Criminal Law: Witnesses: Evidence. A conviction based on eye- 
witness identification at trial following pretrial identification 
by photograph will be set aside on that ground only if the 
photographic identification procedure was so impermissibly sug- 
gestive as to give rise to a very substantial likelihood of ir- 
reparable misidentification. Each case must be considered on 
its own facts. : 

2. Criminal Law: Right to Counsel. Counsel for accused is not 
required to be present at the time of out-of-court photographic 
identification, regardless of whether the accused is in custody 
or not. 


Appeal from the district court for Douglas County: 
DonaALD BropKEy, Judge. Affirmed. 


Frank B. Morrison, Bennett G. Hornstein, and Sate 
mond L. Moss, for appellant. 
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Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CLINToN, JJ. 


CLINTON, J. 

Defendant was tried and convicted by a jury on 
charges of sodomy, robbery, and the use of a firearm 
in the commission of a felony. The occurrences took 
place in the home of the female victim of the sodomy 
on the morning of August 8, 1970, between the hours 
of 6:30 a.m. to 7:30 or 8 o’clock am. The robbery 
occurred when a tradesman victim called at the home 
to make a delivery while the sodomy was in progress. 
The defendant was represented in the trial court and 
in this court by appointed counsel. Defendant has also 
filed a supplemental pro se brief. 

Two assignments of error are made in the brief of 
counsel for the defendant: (1) The district court com- 
mitted reversible error in not suppressing the eyewit- 
ness identification testimony of State’s complaining wit- 
nesses after it was established at a pretrial hearing that 
their in-court identification of the defendant was not 
independent of their pretrial photographic identifica- 
tion of him involving a police procedure which was so 
impermissibly suggestive as to give rise to a very sub- 
stantial likelihood of irreparable misidentification. (2) 
The district court committed reversible error in not sup- 
pressing the eyewitness identification testimony of 
State’s complaining witnesses after it was established 
at a pretrial hearing that at the time of their photo- 
graphic identification of the defendant 2 days after the 
alleged crimes he was in custody and, therefore, entitled 
to and denied his constitutional right to the presence 
of counsel at the photographic identification procedure 
utilized by police as a substitute for a formal lineup. 

The court prior to trial held a Wade-Gilbert-Stoval 
hearing for the purpose of determining whether the 
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eyewitness identification testimony of the complaining 
witnesses should be suppressed. At the conclusion of 
the hearing the trial court found the witnesses’ identi- 
fication of the defendant was independent of their iden- 
tification by photographs and that their testimony on 
this point should be admitted. 

The record of the pretrial hearing as well as the trial 
record is before us. This record shows that shortly 
after and on the day of the occurrence the victim of 
the sodomy examined a large number of photographs 
from the police gallery. She picked out one photograph 
as resembling the perpetrator but made no positive 
identification. Two days after the occurrence the police, 
in an apparently unrelated incident, used tear gas to 
force a person from a house across the street from the 
witness’ home. At that time the defendant came out 
and the complaining witness positively identified him 
as the man who had committed the act 2 days earlier. 
Thereafter the witness examined five photographs which 
were brought to her home by a police officer. Two of 
these she identified as the defendant. The witness 
was in the presence of the accused for an hour to an 
hour and a half on the day of the occurrence and was 
in bed with him for a part of that time. At the pre- 
trial hearing she stated that she identified the accused 
from his having been in her home and that there was no 
doubt in her-mind that he was the man. At the trial 
the photograph she picked out on the day of the crime 
(apparently not one of the accused) was introduced in 
evidence by the defense and the witness acknowledged 
that it was the photograph she had picked out. She 
acknowledged she had difficulty identifying Negro males. 

The robbery victim testified at the pretrial hearing 
that on the day of the occurrence he had examined 
photographs at the police station and had picked out 
two as being pictures of the man who robbed him. One 
of these pictures apparently was not of the accused and 
was offered in evidence by the defense at the trial. 
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This witness sometime, apparently after the accused 
was in custody, looked at a series of five photographs 
brought him by the police and picked out two of these 
as being the defendant. At the pretrial hearing he was 
asked if he identified the defendant by virtue of the 
photographs or from having seen him and he stated: 
“I recognized him from seeing him up there when he got 
my money.” He testified that he got a good look at the 
defendant when the accused opened the door at the 
time of the robbery and also later when the defendant 
returned to him a watch which the defendant had earlier 
taken. This witness at the pretrial acknowledged that 
he reported initially to the police that the robber was 
about 27 years of age. He was in fact much older. 
However, one of the defense witnesses testified that the 
defendant and his teenage son would pass for twins. 

Both witnesses identified the accused at trial and at 
the preliminary hearing. The defendant, a black, was 
apparently the only black nian present on those occasions. 

The defense of the defendant was alibi. Two wit- 
nesses testified that on the morning of the occurrences 
he was present in the home of one of the witnesses from 
shortly after 7:30 a.m. 

The defendant’s assignment of error No. 1 must be 
rejected. State v. Randolph, 186 Neb. 297, 183 N. W. 
2d 225, governs. There this court, applying pertinent 
decisions of the Supreme Court of the United States, 
said: “Each case must be considered on its own facts, 
and a conviction based on eyewitness identification at 
trial following pretrial identification by photograph will 
be set aside on that ground only if the photographic 
identification procedure was to impermissibly sugges- 
tive as to give rise to a very substantial likelihood of 
irreparable misidentification.” 

With reference to assignment of error No. 2, the United 
States Supreme Court has not yet held that the accused 
is entitled to have counsel at photographic identifica- 
tion. The defendant relies upon United States v. Zeiler, 
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427 F. 2d 1305 (3d. Cir.), which holds that he is en- 
titled to counsel at such identification. The Second, 
Fifth, Seventh, Ninth, and Tenth Circuits have held 
otherwise. See, United States v. Bennett, 409 F. 2d 888; 
United States v. Ballard, 423 F. 2d 127; United States 
v. Fowler, 439 F. 2d 133. Until the United States Su- 
preme Court holds otherwise, we adopt the latter rule. 
The defendant’s pro se brief attacks in general terms 
the fairness of his trial, questioning largely the eye- 
witness identifications, and attacks competence of coun- 
sel. The record does not support these claims. 
AFFIRMED. 


FRANK E. SCARPELLO, JR., ET AL., MINORS, BY Martian L. 
SCARPELLO, THEIR MOTHER AND NEXT FRIEND, APPELLEES, V. 
CONTINENTAL ASSURANCE COMPANY, APPELLEE, IMPLEADED 


WITH JOSEPHINE SCARPELLO, APPELLANT, 
191 N. W. 2d 444 


Filed November 5, 1971. No. 87897. 


1. Judgments: Evidence: Appeal and Error. As a prerequisite to 
its examination in this court evidence adduced on a summary 
judgment hearing must be embodied in a bill of exceptions. 

2. Judgments: Evidence: Pleadings: Appeal and Error. In the ab- 
sence of a bill of exceptions in a summary judgment proceeding 
it is presumed that the evidence sustains the trial court’s hold- 
ing that there was no issue of fact presented by the proceeding; 
that it was correctly decided; and that the only issue that will 
be considered on appeal is the sufficiency of the pleadings to 
support the judgment. 


Appeal from the district court for Douglas County: 
Pau. J. Garrotto, Judge. Affirmed. 


James R. Welsh, for appellant. 


Richard L. Edgerton, John J. Respeliers, Thomas D. 
Carey, and Richard R. Morrison, Jr., for appellees Scar- 
pello. 
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John R. Barton, for appellee Continental Assurance Co. 


Heard before Wutre, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, and CLInTon, JJ. 


CLINTon, J. 

This is an action for a declaratory judgment which 
was decided in favor of the plaintiffs on their motion 
for summary judgment. The defendant appeals. There 
is in this case no bill of exceptions showing the evidence 
in the summary judgment hearing. The bill of excep- 
tions was quashed by prior order of this court. 

The case involves the adverse claims of the plain- 
tiffs, minor children of Frank Scarpello, deceased, and 
the defendant, Josephine Scarpello, mother of the de- 
ceased, to the proceeds of an insurance policy upon the 
life of the deceased. This policy is alleged to be one 
of the assets subject to the jurisdiction of the court in 
divorce proceedings hereafter mentioned. The plain- 
tiffs claim as beneficiaries designated by order of the 
court in the divorce proceedings by their mother against 
Frank Scarpello. Josephine Scarpello sets up her claim 
in a cross-petition alleging that she had been designated 
as irrevocable beneficiary of the policy prior to entry 
of the order in the divorce proceedings. She also al- 
leges facts which if true would make the decree of di- 
vorce null and void. Each party in the pleadings denies 
the factual allegations upon which the other’s right of 
recovery depended. 

In this state of the record the following principles are 
applicable: ‘‘As a prerequisite to its examination in 
this court evidence adduced on a summary judgment 
hearing must be embodied in a bill of exceptions... . 
In the absence of a bill of exceptions in a summary judg- 
ment proceeding it is presumed that the evidence sus- 
tains the trial court’s holding that there was no issue 
of fact presented by the proceeding; that it was correctly 
decided; and that the only issue that will be considered 
on appeal is the sufficiency of the pleadings to support 
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the judgment.” Jung v. Cole, 184 Neb. 153, 165 N. W. 
2d 717. See, also, Blanco v. General Motors Acceptance 
Corp., 180 Neb. 365, 143 N. W. 2d 257. 

“A judgment of the district court brought to this court 
for review is supported by a presumption of correctness, 
and the burden is upon the party complaining of the 
action of the district court to show by the record that 
it is erroneous. ... In determining whether or not 
the pleadings support the judgment, they must be taken 
as a whole, and construed so as to support the judgment, 
if capable of such construction. The presumption is 
that the relief granted is authorized by the pleadings, 
and the burden is upon him who attacks the judgment 
to show that it was not.” Blanco v. General Motors Ac- 
ceptance Corp., supra. 

The judgment of the trial court must be affirmed. 

AFFIRMED. 


JOHN W. BALLEW, APPELLEE, V. MARGARET ANN BALLEW, 


APPELLANT. 
191 N. W. 2d 462 


Filed November 5, 1971. No. 37928. 


1. Marriage: Annulment of Marriage. In this state, a voidable 
marriage is legally valid for all civil purposes until its nullity 
is so pronounced. 

2. Divorce: Evidence. Where a divorce decree requiring periodic 
alimony payments contains no provisions as to remarriage, the 
remarriage of a divorced wife establishes a prima facie case 
which requires the court to terminate alimony in the absence 
of proof of some extraordinary circumstance justifying its 
continuation. 

8. Divorce: Marriage: Annulment of Marriage. Under a divorce 
decree providing that alimony payments shall terminate upon 
remarriage of the wife, the right of the divorced wife to receive 
such payments is terminated upon remarriage and is not re- 
vived by an annulment of her remarriage on grounds which 
rendered the remarriage voidable. 
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Appeal from the separate juvenile court of Lancaster 
County: W. W. NuERNBERGER, Judge. Affirmed. 


A. James McArthur, for appellant. 


Cline, Williams, Wright, Johnson & Oldfather and 
Charles E. Wright, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOoN, and CLINTON, JJ. 


McCown, J. 

This is an action to terminate a husband’s obligation 
to make periodic alimony payments required by a divorce 
decree. The effect of the wife’s remarriage and a sub 
sequent annulment of the second marriage are the crit- 
ical issues. The separate juvenile court modified the 
divorce decree and terminated the alimony payments. 

The husband and wife were divorced and decree en- 
tered in the district court for Lancaster County, Ne- 
braska, December 19, 1968. The decree approved and 
incorporated a settlement agreement between the par- 
ties. It required the husband to make monthly pay- 
ments to the wife “during her lifetime and so long as the 
wife shall not remarry * * *,” and provided that “the 
obligation of the husband to make periodic payments 
pursuant to this paragraph shall terminate on the death 
or remarriage of the wife.” On June 30, 1969, the wife 
and one Aaron L. Unger were married in Lincoln County, 
Nebraska, under a marriage license obtained in Lan- 
caster County, Nebraska. In July 1969, the wife and 
her new husband learned of the irregularity in their 
June marriage occasioned by the variance between the 
county of issuance of the license and the county in 
which the marriage occurred. On August 2, 1969, they 
were again married in Hall County, Nebraska. There- 
after, the wife began proceedings to terminate the mar- 
riage, apparently based on misrepresentation. On May 
20, 1970, the district court for Lancaster County, Ne- 
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braska, entered its decree annulling the June and Au- 
gust marriages. 

The husband remarried on April 28, 1970. In July 
1970, he filed his petition for modification of the orig- 
inal divorce decree to eliminate alimony payments to 
the wife. On November 2, 1970, the separate 
juvenile court of Lancaster County entered its decree 
terminating the alimony payments as of June 30, 1969. 

Essentially, the wife argues here that a provision in a 
divorce decree terminating alimony upon remarriage by 
the wife is not effective unless and until there has been 
a valid remarriage. The wife’s argument rests on the 
assumption that when a voidable marriage is annulled, 
the decree relates back, makes the marriage void as 
though it had never occurred, and reinstates the orig- 
inal alimony decree. We cannot agree. 

The issues have been considered by many courts. The 
rnost common basis for decision in this area seems to 
turn on the distinction between a void and a voidable 
remarriage. The great majority of courts have held 
that a wife’s voidable remarriage terminates the prior 
husband’s obligation for alimony, and that the termina- 
tion of a voidable second marriage does not reinstate 
a right of support from the first husband merely be- 
cause support is unavailable from the second. See An- 
notation, 48 A. L. R. 2d 270. For a discussion of policy 
considerations and current viewpoints, see Flaxman v. 
Flaxman, 57 N. J. 458, 273 A. 2d 567 (1971). Some 
states have held that where the second marriage was 
void as distinguished from voidable, the remarriage did 
not terminate the obligation of the first husband for 
alimony. See Johnson County Nat. Bank & Trust Co. 
v. Bach, 189 Kan. 291, 369 P. 2d 231. 

At the very least, the facts in the case at bar establish 
that the remarriage here was voidable and not void. 
In this state, a voidable marriage is legally valid for all 
civil purposes until its nullity is so pronounced. Chris- 
tensen v. Christensen, 144 Neb. 763, 14 N. W. 2d 613. 
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It is obvious that where a remarriage is terminated 
by the death of the husband, or by a decree of divorce, the 
wife is not entitled to reinstatement of a former hus- 
band’s obligation to support her, regardless of whether 
any support is or is not available from the subsequent 
husband. 

We see no reason to distinguish between a decree of 
divorce and a decree of annulment, at least where the 
annulment is based on grounds which render the mar- 
riage voidable rather than void. The fact that in many 
cases a wife may have the option of obtaining an an- 
nulment or a divorce should not give her a choice be- 
tween two sources of support. We have held that even 
where a divorce decree requiring periodic alimony pay- 
ments contains no provisions as to remarriage, the remar- 
riage of a divorced wife establishes a prima facie case 
which requires the court to terminate alimony in the 
absence of proof of some extraordinary circumstance 
justifying its continuation. Wolter v. Wolter, 183 Neb. 
160, 158 N. W. 2d 616. 

In the case before us, the decree incorporated a set- 
tlement agreement and required alimony payments “so 
long as the wife shall not remarry” and provided that the 
cbligation to make alimony payments “shall terminate 
on the death or remarriage of the wife.” The wife is pre- 
sumed to have known and understood the provisions of 
the divorce decree. There is no showing that she was 
incompetent or feebleminded, nor that the remarriage 
which she entered into was in any sense involuntary. 

We hold that under a divorce decree providing that 
alimony payments shall terminate upon remarriage of 
the wife, the right of the divorced wife to receive such 
payments is terminated upon remarriage and is not re- 
vived by an annulment of her remarriage on grounds 
which rendered the remarriage voidable. 

The judgment of the district court was correct and 
is affirmed. 

AFFIRMED. 
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Guapys M. STEVEN, APPELLEE AND CROSS-APPELLANT, V. 
ErrieE LOuIsE Forp, EXECUTRIX OF THE ESTATE OF LAURENE 
STEVEN, DECEASED, ET AL., APPELLEES, ANDREW J. 
McMULLEN, INTERVENER-APPELLANT AND 


CROSS-APPELLEE. 
191 N. W. 2d 446 


Filed November 5, 1971. No. 37925. 


1. Garnishment: Property. An attempt to proceed in garnish- 
ment to reach property that is not subject to garnishment is 
ineffective for any purpose. 

2. Garnishment: Wills: Property: Liens: Estates. Where real es- 
tate is sold pursuant to a general power of sale contained in a 
will, a judgment creditor of a beneficiary of the estate has no 
lien upon the property sold or the proceeds of the sale. 

8. Creditor’s Suits: Liens: Judgments: Estates. A judgment cred- 
itor of a beneficiary may bring a creditor’s suit to require that 
the distributive share in the estate be applied toward payment 
of the judgment. 

4, Creditor’s Suits: Liens: Judgments. A judgment creditor who 
brings a creditor’s suit obtains a lien against the fund from 

; the time of the commencement of the suit. 

5. Creditor’s Suits: Liens: Intervention. A judgment creditor who 
intervenes in a creditor’s suit obtains a lien against the fund 
from the date of the intervention. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed as modified. 


Andrew J. McMullen, pro se. 
Oscar A. Drake, for appellee Gladys M. Steven. 
Thomas Tye, for appellees Ford et al. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewTon, and CLinTon, JJ. 


BosLAuGH, J. 

Gladys M. Steven, the plaintiff, was divorced from 
Walter J. Steven, the defendant, on September 12, 1952. 
The plaintiff was awarded alimony in the amount of 
$22,500 of which $13,100 plus interest was due and. un- 
paid on May 14, 1969. 
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Laurene Steven died on May 14, 1969. Her will, which 
was admitted to probate on August 1, 1969, devised a 
one-fourth interest in her “farm property” to the de- 
fendant, Walter J. Steven. On October 20, 1969, an 
execution was issued on the alimony judgment and 
an attempt was made to levy on the undivided interest 
devised to the defendant. A sale of the interest to sat- 
isfy the lien of the judgment was enjoined at the suit 
of the executrix of the estate of the deceased. The will 
contained a general power of sale, and on December 10, 
1969, the property was sold by the executrix. 

This action was brought on May 12, 1970, against the 
defendant and the executrix to require that the defend- 
ant’s distributive share in the estate be applied on the 
alimony judgment. On July 31, 1970, the trial court 
ordered the executrix to pay the amount of the distribu- 
tive share, $4,265.70, to the clerk of the district court to 
abide the judgment in the action. 

On July 31, 1970, Andrew J. McMullen obtained leave 
to intervene in, the action. The intervener had obtained 
a judgment in the amount of $6,750 against the defend- 
ant on November 25, 1969, and had made an unsuccess- 
ful attempt to proceed in garnishment against the ex- 
ecutrix. 

The trial court found that the defendant’s distributive 
share in the estate should be applied pro rata to the 
judgments of the plaintiff and the intervener. The in- 
tervener appeals, claiming that the district court erred 
in not ordering the entire share to be paid to him. The 
plaintiff cross-appeals, claiming that she is entitled to 
have the entire share paid to her. 

The intervener contends that his attempt to proceed 
in garnishment against the executrix established a right 
to the defendant’s distributive share in the estate which 
is superior to that of the plaintiff. The distributive share 
in the estate was not subject to garnishment while it 
was in the hands of the executrix. American State Bank 
of Springfield v. Phelps, 120 Neb. 370, 232 N. W. 612. 
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Consequently, the intervener’s attempt to proceed in 
garnishment against the executrix was ineffective for 
any purpose. 

The plaintiff claims a superior right to the distributive 
share on the theory that the defendant received an in- 
terest in real estate upon the death of Laurene Steven 
on May 14, 1969; that this interest was subject to the 
lien of the alimony judgment which was then of record; 
and that the plaintiff’s lien is prior to any right of the 
intervener based upon his judgment of November 25, 
1969. 

The will in this case gave the executrix a general 
power of sale which was exercised. Thus, the plain- 
tiff’s judgment did not become a lien upon the interest 
of the defendant in the estate of the deceased. See, 
Stalder v. Stalder, 105 Neb. 367, 180 N. W. 566; Arling- 
ton State Bank v. Paulsen, 57 Neb. 717, 78 N. W. 303, 
judgment vacated on other grounds on rehearing, 59 
Neb. 94, 80 N. W. 263. Consequently, the plaintiff’s 
right to the distributive share is derived through this 
action. 

The commencement of the action created a lien in 
favor of the plaintiff against the defendant’s distributive 
share in the estate. Nowka v. Nowka, 157 Neb. 57, 58 
N. W. 2d 600; Hilton v. Clements, 137 Neb. 791, 291 
N. W. 483; Flint v. Chaloupka, 72 Neb. 34, 99 N. W. 
825. The intervener obtained a lien from the date of 
the intervention. Merchants’ Nat. Bank of Omaha v. 
McDonald, 63 Neb. 363, 88 N. W. 492, rehearing denied 
63 Neb. 377, 89 N. W. 770. The plaintiff and the inter- 
vener assumed adversary positions and each claimed 
the entire fund to the exclusion of the other. Under 
these circumstances, the plaintiff has a prior lien and 
the entire fund should be applied toward payment of 
the plaintiff's judgment. 

The judgment of the district court is modified to 
provide that the fund shall be applied toward the pay- 
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ment of the plaintiff’s judgment only. As so modified, 
the judgment is affirmed. 
AFFIRMED AS MODIFIED. 


City or IMPERIAL, NEBRASKA, A MUNICIPAL CORPORATION, 


APPELLEE, V. LARRY RaILeE, APPELLANT. 
191 N. W. 2d 442 


Filed November 5, 1971. No. 37936. 


1. Zoning: Ordinances: Evidence. The burden is on one who at- 
tacks the validity of a zoning ordinance, valid on its face and 
enacted under lawful authority, to prove facts which establish its 
invalidity. 

2. Zoning: Ordinances: Municipal Corporations: Injunctions: Estop- 
pel. A municipal corporation cannot be estopped from enforc- 
ing a valid ordinance, and an injunction is a proper remedy to 
prevent a continuing violation of a lawful zoning ordinance. 


Appeal from the district court for Chase County: 
JAcK HENDRIX, Judge. Affirmed. 


Owens & Owens, for appellant. 
Curtis & Curtis, for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLAUGH, SMITH, 
McCown, NEWTON, and CLinton, JJ. 


McCown, J. 

The City of Imperial, Nebraska, brought this pro- 
ceeding against the defendant, Larry Raile, to enjoin 
him from keeping a structure, occupied as a residence, 
on his property. The district court granted a perma- 
nent injunction against Raile. 

The defendant’s property was situated within one-half 
mile of the corporate limits of the City of Imperial. It 
was zoned as Industrial-1 under a zoning ordinance 
passed and adopted by the city on August 8, 1966. The 
city had also adopted the 1955 National Building Code 
by ordinance on July 12, 1965. In May 1969, Raile pur- 
chased and placed what is referred to as a “mobile 
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home” on his property, and constructed a permanent 
foundation, porch, and steps. 

On May 13, 1969, Raile filed an application for a vari- 
ance from the zoning ordinance to permit the “erection 
of residence dwelling classified as a mobile home * * *.” 
On June 5, 1969, the board of zoning adjustment of the 
city notified Raile that his request for a variance was 
denied. The vote was 3 to 2 in favor of the request, 
but lacked the required statutory number of concurring 
votes. See § 19-910, R. R. S. 1943. Raile did not take 
any appeal to the district court from the action of the 
board of zoning adjustment. Such an appeal allows a 
full review of both law and facts. See § 19-912, R. R. 
S. 1943. 

There is a conflict in the evidence as to conversations 
had with various city officials as to a building permit, 
but the evidence is undisputed that Raile did not at 
any time file any formal or written application for a 
building permit. 

On September 22, 1969, this proceeding was begun 
and the decree granting a permanent injunction against, 
Raile was entered on July 9, 1970. 

The defendant first challenges the validity of the zon- 
ing ordinance of the city on the ground that a compre- 
hensive development plan was not adopted by the city 
council prior to the passage of the ordinance as required 
by statute. The evidence established that a compre- 
hensive development plan was adopted on the same date 
as the ordinance. The provisions of section 19-901, R. 
R. S. 1943, as it existed in 1967, were fully complied 
with, as the district court found. Even if there were 
some doubt as to whether a comprehensive development 
plan in final form was adopted prior to the adoption of 
the ordinance, the ordinance here was passed in 1966. 
The statutes in effect in 1966 contained no requirement 
that a comprehensive plan be adopted by the city coun- 
cil. The requirement was simply that the zoning ordi- 
nance or regulations be made “in accordance with a 
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comprehensive plan * * *.” See § 19-903, R. R. S. 1943, 
Reissue 1954. There is no dispute about the fact that 
there was a comprehensive development plan. The bur- 
den is on one who attacks the validity of a zoning ordi- 
nance, valid on its face and enacted under lawful au- 
thority, to prove facts which establish its invalidity. 
Weber v. City of Grand Island, 165 Neb. 827, 87 N. W. 
2d 575. 

Other assignments of error based on alleged failures 
to comply with statutory requirements in the process of 
adoption of the zoning ordinance were determined by 
the trial court adversely to the defendant. The trial 
court’s determination was correct. 

Raile also asserts that other persons had been granted 
variances under circumstances similar to his own and 
that the administration or enforcement of the ordinance 
as to him was arbitrary, unreasonable, and, consequently, 
unconstitutional. The evidence offered here was that 
certain other persons had been given building permits 
to erect structures for residence purposes in residential 
zones. Raile contended the circumstances and the struc- 
tures were similar to his. The evidence established that 
these structures, with the exception of one temporary 
situation, were different from the Raile structure in 
construction as well as appearance. The evidence also 
established that these structures substantially complied 
with the building code, while the Raile structure did not 
meet the requirements of the building code in many 
respects. The district court specifically found that the 
other situations involving variances were not “like” 
situations to that of Raile, and that the application of 
the ordinance to Raile was not arbitrary or discrimina- 
tory. That determination is also supported by the evi- 
dence. It may be a denial of equal protection of the 
law to apply a regulation differently to different per- 
sons under the same or similar circumstances. Hillerege 
v. City of Scottsbluff, 164 Neb. 560, 83 N. W. 2d 76. 
That rule does not apply here. 
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Raile also asserts that there are ample remedies at 
law and that the city’s application for injunctive relief 
is unjustified and improper. Section 19-913, R. R. S. 
1943, specifically authorizes a city to utilize the remedy 
of injunction in addition to other remedies for violation 
of zoning laws. A municipal corporation cannot be 
estopped from enforcing a valid ordinance, and an in- 
junction is a proper remedy to prevent a continuing 
violation of a lawful zoning ordinance. See City of 
Beatrice v. Williams, 172 Neb. 889, 112 N. W. 2d 16. 

We do not find it necessary to pass upon the issue 
of whether or not the zoning ordinances of Imperial 
forbid a “higher use” in a lower zone with respect to 
mobile homes. We point out again that Raile did not 
appeal from the order of the board of zoning adjustment 
denying his application for a variance nor did he at 
any time file any application or written request for a 
building permit. He voluntarily terminated the pro- 
cedures for obtaining a variance, and he never com- 
menced a procedure to obtain a building permit. Under 
such circumstances, he is in no position to complain. 

The action of the district court was correct and is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. VINCENT GARZA, 
APPELLANT. 
191 N. W. 2d 454 


Filed November 5, 1971. No. 37958. 


1. Criminal Law: Evidence: Appeal and Error. In determining the 
sufficiency of the evidence to sustain the conviction in a crim- 
inal prosecution, it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
or weigh the evidence. 

2. Criminal Law: Evidence: Rape. In a prosecution for rape, cor- 
roboration as to the material facts and circumstances which 
tend to support the testimony of the complaining witness is 
sufficient. 
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3. Criminal Law: Evidence: Trial. A question which was sum- 
mary in nature and included a statement as to the ultimate 
fact, although improper, was not prejudicial where the witness 
had testified in detail as to the facts constituting the offense. 

4, Criminal Law: Evidence: Witnesses. A failure to require that 
the opinion of a niedical expert witness be based upon reason- 
able medical certainty was not prejudicial where the witness had 
testified as to his objective findings and the answer expressed 
a positive opinion. 


Appeal from the district court for Douglas County: 
DoNnALD BropKEy, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and ‘CLINTON, JJ. 


BosLaucu, J. 

The defendant appeals from a conviction for forcible 
rape. The principal assignment of error relates to the 
sufficiency of the evidence to sustain the conviction. 

The prosecuting witness was Gerda E. Galeckas, a 
high school student, 17 years of age. She testified that 
after school on September 4, 1970, she went to Glenda 
Myers’ house where she did some drinking and partici- 
pated in a game in which she removed some of her 
clothing. She left this house at about 10 pm. and 
started to walk home with Arnold Phillips and Ronald 
Bartlett. 

When Gerda was nearly home, an automobile driven 
by the defendant came by. and Gerda and Ronald were 
invited to go riding. The defendant’s brother, Steve 
Garza, and two other men were in the automobile. Ron- 
ald went over to the automobile and talked to the occu- 
pants and then came back and asked Gerda if she 
wanted to go riding. Ronald and Gerda entered the car, 
and after driving around for about 5 minutes the de- 
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fendant stopped the car and Ronald left the automobile. 
The defendant drove away and eventually stopped in 
Mandan Park. The three other occupants then left the 
automobile so that Gerda and the defendant were alone 
in the car. 

Gerda testified that the defendant began to kiss her 
neck and placed his hands on her chest area. When she 
tried to push him away he struck her side with his 
fist and said: ‘ ‘Next time I will break your jaw.’” The 
defendant then held Gerda by her left arm and told her 
to get out of the car. They walked down a trail in the 
park and the defendant began kissing Gerda again. 
When she asked him to stop he choked her. When she 
started to cry out he said: “ ‘Stop, I will kill you.’” 
They stopped near a ledge and the defendant asked 
Gerda what she “had to live for.” He then ordered her to 
remove her blouse. When she asked if she had to, he 
choked her again. They went on farther down the trail 
and the defendant ordered her to remove her under- 
garments. Every time Gerda would ask or say any- 
thing the defendant would hit or choke her. The de- 
fendant told Gerda to get down on the ground and he 
then had sexual intercourse with her. They returned 
to the automobile and she was taken to Glenda Myers’ 
house. 

Ronald Bartlett was not at Glenda Myers’ house, so 
Gerda walked over to the Bartlett home. She found 
Ronald there and the two of them returned to Glenda 
Myers’ house. Gerda’s mother found her there at about 
8:30 the next morning and took her home. Later Gerda’s 
mother took her to the police station and to the office of 
Dr. James E. Ryder. 

Dr. Ryder testified that he examined Gerda and found 
3 linear bruised areas on her neck and several bruised 
areas on her thighs. He also found abrasions of the labia 
minora on both sides and a fresh laceration of the hymen 
but no sperm. Dr. Ryder stated that he thought Gerda 
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had engaged in sexual intercourse within the last 12 
hours. 

The defendant testified that he was 28 years of age; 
that he was not employed; and that he was living with 
his mother and father. His wife and one child were 
living in Missouri. He had a previous felony conviction. 

The defendant further testified that Ronald Bartlett 
asked to be taken to Twentieth and Madison Streets so 
that Ronald could pick up a tape player; that he parked 
the car in Forest Park in Sarpy County, not in Mandan 
Park in Douglas County; that he tried to kiss Gerda 
but stopped when she asked him to leave her alone; and 
that she said she thought three of the fellows at Glenda 
Myers’ had sexual intercourse with her. The defend- 
ant testified that he did not have sexual intercourse 
with Gerda at any time and that after they left the park 
he went home. 

Vern Pokorski, called by the defendant, testified that 
he was at Glenda Myers’ house at about 6:30 p.m., on 
September 4, 1970, and again between 9 and 10 p.m. 
When he returned to the house Gerda was in the base- 
ment lying on a bed. Gerda had passed out, and he 
helped take her outside where she revived. Gerda 
came back into the house yelling that she was going to get 
somebody for rape. Gerda then left the house and re- 
turned around 11 p.m., saying she was going to get 
“Garza” for rape. 

In rebuttal the State called David Flowers, Marion 
Breland, and Ronald Bartlett. David Flowers testified 
that he was at Glenda Myers’ house between 8 and 9 
p.m., on September 4, 1970. He went downstairs and saw 
that Gerda and the others were playing some kind of 
a game. He went back to the living room, and about 
5 minutes later Arnold Phillips and Marion Breland 
brought Gerda up the stairs. Gerda had been drinking 
and was dazed but was fully dressed. David testified 
that Gerda did not say anything about being raped or 
that she was going to get someone for raping her. 
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Marion; Breland testified that he was at Glenda. Myers’ 
house on the afternoon of September 4, 1970: Marion 
testified that there was no sexual activity going on and 
no talk about sex. He was present in the basement at 
the time Gerda passed out and he helped take her out- 
side the house. He did not hear Gerda say anything 
about being raped. 

Ronald Bartlett testified that he was at Glenda Myers’ 
house on the evening of September 4, 1970. His testi- 
mony was similar to that of David Flowers and Marion 
Breland as to what took place before he and Gerda left 
Glenda Myers’ house. 

Ronald testified that he and Gerda had nearly reached 
her home when the defendant came by in his car. The 
car stopped near them and Steve Garza called him over 
to the car. Ronald said that he did not want to go 
riding with them but that the defendant asked him to 
try to get Gerda into the car. Ronald then talked to 
Gerda and they both entered the car. 

Ronald testified that the defendant stopped in Albright 
Park and that he and.the defendant and Steve Garza 
got out of the car. The defendant told Ronald that 
they would drive around awhile and then come back for 
him. Ronald said that he did not say much because 
he was afraid of the defendant. The defendant then 
drove off with Gerda in the car. Ronald denied that he 
had asked the defendant to take him to Twentieth and 
Madison Streets so that he could pick up a tape re- 
corder. Ronald testified that Gerda came to his house 
about 114 or 2 hours after he last saw her at Albright 
Park. His testimony then corroborated that of Gerda 
as to what happened after that. Ronald testified that 
Gerda told him what had happened that evening. 

The evidence for the State which has been summarized 
was sufficient, if believed, to permit the jury to find 
the defendant guilty of forcible rape. The evidence was 
in conflict and there were discrepancies in the testi- 
mony of some of the witnesses called by the State: 
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These were matters to be resolved by the jury. In de- 
termining the sufficiency of the evidence to sustain the 
conviction in a criminal prosecution, it is not the province 
of this court to resolve conflicts in the evidence, pass 
on the credibility of witnesses, or weigh the evidence. 
State v. Sheldon, 179 Neb. 377, 138 N. W. 2d 428. 

With respect to corroboration, it is not essential that 
the prosecutrix be corroborated by the testimony of other 
witnesses as to the particular act constituting the offense. 
It is sufficient if she is corroborated as to material facts 
and circumstances which tend to support her testimony 
and from which, together with her testimony as to the 
principal fact, the inference of guilt may be drawn. 
Texter v. State, 170 Neb. 426, 102 N. W. 2d 655. 

During the direct examination of the complaining 
witness, and after she had testified in detail as to what 
had happened, she was asked a leading question which 
amounted to a summary of her testimony and a state- 
ment as to the ultimate fact that she had been raped 
by the defendant. An objection that the question in- 
vaded the province of the jury, made after the answer 
had been received and without a motion to strike the 
answer, was overruled. Although the question was im- 
proper, under the circumstances in this case the ruling 
was within the discretion of the trial court and was not 
prejudicial to the defendant. 

The defendant also complains that Dr. Ryder should 
not have been permitted to state that he thought the 
prosecuting witness had sexual intercourse within the 
last 12 hours because the question did not require that 
his opinion be based upon reasonable medical certainty. 
The objection, which was overruled, asserted lack of 
foundation. 

Dr. Ryder had previously testified as to his examina- 
tion of the complaining witness and the objective find- 
ings which he had made. The foundation for testimony 
as to his opinion was adequate, and his answer expressed 
a positive opinion not based upon mere possibilities. Al- 
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though the form of the question may be criticized, there 
was no substantial prejudice to the defendant under the 
circumstances. 
The judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V. JUANELL NEAL ET AL., 


APPELLEES. 
191 N. W. 2d 458 


Filed November 5, 1971. No. 38245. 


1. Criminal Law: Statutes. A crime must be defined with suffi- 
cient definiteness to inform reasonable men of what conduct will 
render them liable to punishment. 

2. Criminal Law: Statutes: Constitutional Law. In order to meet 
constitutional standards of due process, a penal statute must 
be sufficiently clear so that a person of ordinary intelligence has 
fair notice of what exactly is forbidden conduct under the act. 

8. Criminal Law: Statutes: Constitutional Law: Appeal and Error. 
In construing a penal statute this court will give it an inter- 
pretation which meets constitutional requirements if it can rea- 
sonably be done. 


‘ A penal statute is presumed 
to be constitutional and unconstitutionality must be clearly es- 
tablished before this court is authorized to declare it void. 

5. Criminal Law: Statutes. Section 29-109, R. R. S. 1943, requires 
that in the interpretation of a penal statute the language of 
the statute be construed by taking into consideration the context 
and subject matter relative to which they are employed. 

6. Criminal Law: Statutes: Courts. In examining a statute to 
ascertain the intent of the Legislature, a court will not examine 
an operative provision without likewise examining a provision 
enumerating exceptions, and the statute shall be considered as 
a whole, in light of the objects and purposes of the act. 

7. Criminal Law: Statutes: Words and Phrases. The term “un- 
lawfully” is a word of common usage and as such need not be 
specifically defined in an instruction or statute. 


Appeal from the district court for Dodge County: 
Rosert L. FLory, Judge. Exceptions sustained. 


Gordon Gobel, for appellant. 
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Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for amicus curiae. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEewTon, and Cuinton, JJ. 


Wuire, C. J. 

This is a prosecution for the unlawful possession of 
marijuana under the provisions of L.B. 326 (sections 
28-4,115 to 28-4,142) enacted by the 82nd Session of the 
Legislature of Nebraska. The district court sustained 
demurrers to the informations filed against the defend- 
ants and ordered them dismissed. The State then ob- 
tained leave to docket error proceedings under section 
29-2315.01, R. R. S. 1943, to review the orders of the 
district court. We sustain the exceptions. 

The question presented by the parties is the constitu- 
tionality of L.B. 326. L.B. 326 is a comprehensive act 
designed to regulate the use, possession, manufacture, 
distribution, delivery, and production of drugs and con- 
trolled substances. The act generally is patterned after 
Public Law 91-513, 91st Congress, H. R. 18583, being 
the federal Comprehensive Drug Abuse Prevention and 
Control Act of 1970. The defendants were prosecuted 
under subsection (5) of section 11 of L.B. 326. Sub- 
section (5) and its immediate context, under attack in 
this case, provide as follows: 

“(3) A person knowingly or intentionally possessing 
a controlled substance, except marijuana, unless such sub- 
stance was obtained directly, or pursuant to a valid 
prescription or order from a practitioner, while acting 
in the course of his professional practice, or except as 
otherwise authorized by this act, shall, upon conviction 
thereof, be sentenced to a term of imprisonment not 
less than one year nor more than two years in the Ne- 
braska Penal and Correctional Complex, or a fine of 
not more than five hundred dollars, or to a term of im- 
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prisonment in the county jail of. not more than six 
months, or be both so fined and imprisoned. 

“(4) Any person knowingly and unlawfully posses- 
sing marijuana weighing one pound or less shall, upon 
conviction thereof, be fined not more than five hundred 
dollars or shall be sentenced to a term of imprisonment 
in the county jail of not more than seven days, and shall 
be held separate and apart from other prisoners, or be 
both so fined and imprisoned. 

“(5) Any person knowingly and unlawfully posses- 
sing marijuana weighing more than one pound shall, 
upon conviction thereof, be sentenced to a term of im- 
prisonment of one year in the Nebraska Penal and Cor- 
rectional Complex, or shall be fined not more than five 
hundred dollars, or shall be sentenced to a term of im- 
prisonment in the county jail of not more than six 
months, or be both so fined and imprisoned. 

“(6) If a person is convicted of a violation under 
this section, as a part of the sentence he shall be re- 
quired during the period of confinement to attend a 
course of instruction conducted by the department on 
the effects, medically, psychologically and socially, of the 
misuse of controlled substances. He shall also be re- 
quired to receive medical] treatment, while so confined, 
for the effect upon him of controlled. substances. If a 
person is placed on probation, as a condition of probation 
he shall attend and complete an identical course of in- 
struction conducted by the department and pay a fee of 
five dollars for the course. As a further condition the 
person shall be required to receive medical treatment for 
the effects of controlled substances abuses.” 

The issue presented by this case is narrow. No dis- 
pute appears as to the rationale of the district court’s 
decision. It rests upon the proposition that L.B. 326 
fails to define the term “unlawfully” as contained in 
subsections (4) and (5) of section 11, being the sepa- 
rate penalty provisions of the act for the possession of 
marijuana. It is asserted, in substance, that since the 
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term “unlawfully” is not defined in subsections (4) and 
(5), the statute does not define a crime and, therefore, 
falls within the prohibition announced by this court in 
Macomber v. State, 137 Neb. 882, 291 N. W. 2d 674, which 
holds that no person can be punished in this state for 
any act or omission which is not made penal by the plain 
import of the written law. 

We agree that a crime must be defined with sufficient 
definiteness to inform reasonable men of what conduct 
will render them liable to punishment. State v. Nelson, 
168 Neb. 394, 95 N. W. 2d 678; Screws v. United States, 
325 U. S. 91, 65 S. Ct. 1031, 89 L. Ed. 1495. Framed in 
the constitutional context, L.B. 326 must have given the 
defendants a fair warning of the conduct which the 
act prohibited or the defendants would have been de- 
nied due process of law. In order to meet constitu- 
tional standards of due process, a penal statute must be 
sufficiently clear so that a person of ordinary intelligence 
has fair notice of what exactly is forbidden conduct 
under the act. Bouie v. City of Columbia, 378 U.S. 347, 
84 S. Ct. 1697, 12 L. Ed. 2d 894 (1964). We agree that 
the plain import of the statute, under the doctrine of 
Macomber v. State, supra, must proscribe the conduct 
sought to be forbidden. As we have recently said, in 
construing a penal statute this court will give it an 
interpretation which meets constitutional requirements 
if it can reasonably be done. State v. Lewis, 184 Neb. 
111, 165 N. W. 2d 569; State v. Simants, 182 Neb. 491, 
155 N. W. 2d 788. A statute is presumed to be constitu- 
tional and unconstitutionality must be clearly established 
before this court is authorized to declare it void. Evans 
v. Metropolitan Utilities Dist., ante p. 261, 188 N. W. 2d 
851. Section 29-109, R. R. S. 1943, of our penal code, 
requires in the interpretation of a penal statute, that the 
language of the statute be construed “taking into con- 
sideration the context and subject matter relative to 
which they are employed.” It is fundamental that a 
statute will be examined as a whole in order to ascer- 


Vou. 187] SEPTEMBER TERM, 1971 417 


State v. Neal 


tain the intent of the Legislature. The fundamental rule 
of statutory construction, to which other rules of con- 
struction must give way, is the ascertainment of the 
intent of the Legislature. However, in examining the 
statute to ascertain the intent of the Legislature, a court 
will not examine an operative provision without likewise 
examining a provision enumerating exceptions, and the 
statute shall be considered as a whole, in light of the 
objects and purposes of the act. Horack, Sutherland 
Statutory Construction (3d Ed.), § 4703; School Dist. 
No. 228 v. State Board of Education, 164 Neb. 148, 82 
N. W. 2d 8. 

The term “unlawfully” is a word of common usage 
and as such need not be specifically defined in an in- 
struction or statute. State v. Holland, 183 Neb. 485, 
161 N. W. 2d 862; Schleif v. State, 131 Neb. 875, 270 N. 
W. 510; Carrall v. State, 53 Neb. 431, 73 N. W. 939; 
Hodgkins v. State, 36 Neb. 160, 54 N. W. 86. As a word 
of common import the word “unlawfully” generally 
implies that an act is done which is not authorized by 
law, in other words, an unauthorized act. We have no 
difficulty in coming to the conclusion that common 
usage dictates that “unlawfully” means unauthorized by 
law and, therefore, our examination is directed toward 
just what is authorized and just what is not authorized 
by L.B. 326. The defendants would have us examine 
only subsections (4) and (5) of section 11. However, 
section 2 of the act defines marijuana as a “controlled 
substance.” Controlled substances may be lawfully in 
the possession of a person under circumstances that are 
outlined in sections 5, 6, 7, 8, 9, and 10 of the act. 

As we mentioned before, the act is a comprehensive 
drug abuse prevention and control act following the 
federal pattern and must be examined as a whole to de- 
termine the clear legislative intent. Section 5 of L.B. 
326 sets out the totality of circumstances in which pos- 
session of controlled substances (marijuana included) is 
authorized. Section 5, subsection (1), requires registra- 
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tion of those individuals who manufacture, prescribe, 
distribute, administer, or dispense controlled substances 
or those who intend to do so. Section 5, subsection (2), 
describes nonregistrants who may be “lawfully” pos- 
sessed of controlled substances. In effect, section 5 says 
that registrants and those nonregistrants under subsec- 
tion (2) are authorized by law to possess marijuana; 
i.e., these designated individuals are capable of having 
lawful possession of marijuana. Section 5, subsection 
(2), provides specifically as follows: “The following 
persons shall not be required to register and may law- 
fully possess controlled substances under the provisions 
of this act: * * *.” Section 5, subsection (2)(c) provides 
as follows: “An ultimate user or a person in possession 
of any controlled substance pursuant to a lawful order of 
the practitioner.” Summarizing, the effect of section 5 
is to say that registrants and some nonregistrants under 
subsection (2) are authorized by law to possess mari- 
juana. That is, they alone are capable of having law- 
ful possession of marijuana as pointed out above. It seems 
to us undisputable that lawful possession is defined in the 
act itself. It clearly and undisputably informs all who 
read the act under what conditions a person may possess 
marijuana. The comprehensive and detailed provisions 
of the act in connection with the manufacture and the 
medical and pharmaceutical dispensing of controlled sub- 
stances make this even more abundantly clear. In other 
words, a person will either possess marijuana under 
circumstances authorized by law or he will not. The in- 
ference is clear to any person of ordinary intelligence 
that any other possession than that authorized by the 
act is unlawful and illegal. It becomes entirely unnec- 
essary to specifically define the negative term “unlaw- 
ful.” The dividing line between authorized possession 
and unauthorized possession appears irrefutably clear 
from reading the whole act. 

Read in this contextual sequence, section 11 of L.B. 
326, under attack here, sets out clearly what is a viola- 
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tion of the act. The wording of section 11, subsections 
(1), (8), (4), and (5) makes reference in various pat- 
terns of words and phrases to conduct which is author- 
ized by the act. For example, in section 11, subsection 
(1), is the following: “Except as authorized by this 
act, it shall be unlawful * * *.” In subsection (3), is 
the following: “A person knowingly or intentionally 
possessing a controlled substance, * * * except as au- 
thorized by this act * * *.” The intent of the Legisla- 
ture in passing L.B. 326, as it concerns marijuana pos- 
session, is clear. Therein it is plainly stated under 
what conditions possession of marijuana is lawful. It 
is clear that the act considers all other possession to be 
unlawful if it occurs with knowledge. 

The defendants would have us examine subsections 
(4) and (5) of section 11 of the act alone. Such a frag- 
mentized and myopic approach is not permissible under 
the fundamental rules of statutory construction. Each 
part of the section should be construed in connection 
with every other part or section of the act so as to pro- 
duce a harmonious whole. It is not permissible to con- 
fine an interpretation to the one particular section to be 
construed. It must be construed with reference to the 
idea or purpose of the whole instrument. Horack, 
Sutherland Statutory Construction (3d Ed.), § 4703. See, 
also, School Dist. No. 228 v. State Board of Education, 
supra, 

It is true that it is common practice in legislation to 
state what is unlawful and follow that with a statement 
of exceptions. We see no vice or mischief in following 
the converse scheme of affirmatively stating in a stat- 
ute those conditions under which possession shall be 
unlawful. 

It is elementary that a statute should not be given 
an unreasonable or absurd construction. Subsections 
(4) and (5) of section 11 of the act were plainly in- 
tended to draw a dividing line in penalties between the 
possession of one pound of marijuana, more or less. Sec- 
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tion 28-470, R. S. Supp., 1969, which would be opera- 
tive in the event L.B. 326 is declared invalid, provides 
for a minimum sentence of 2 years in prison for the 
possession of marijuana, with no distinctions made as 
to amount. These two subsections of section 11 demon- 
strate conclusively that the legislative intent was to im- 
pose a less harsh penalty. Yet the defendants ask us 
to reach a construction, based on a fragmentized con- 
sideration of the penalty provisions, which would result 
in a harsher sentence under the former penal statute than 
L.B. 326 provides. Furthermore, the acceptance of the 
contention that knowing possession of marijuana is law- 
ful under the provisions of L.B. 326 would render mean- 
ingless and absurd the detailed and comprehensive pro- 
visions providing for the control, manufacture, pre- 
scription of, and pharmaceutical dispensing of marijuana. 
It is clear from an examination of this whole compre- 
hensive act that detailed and rigid regulations, with 
strong penalties attached, are provided to limit the 
possession of the ultimate user to only medical and 
research purposes, other than that possession necessary 
in the legal manufacture, production, distribution, and 
delivery for those purposes. 

We have examined the other contentions of the de- 
fendants and find them to be without merit. The orders 
of the district court sustaining the demurrers to the in- 
formations were incorrect and the defendants should not 
have been discharged. 

EXCEPTIONS SUSTAINED. 

McCown, J., concurring in result only. 

The court’s opinion belabors an issue of constitution- 
ality when that issue was never raised by the defendants, 
and the opinion does not even intimate that the prob- 
lem here arose from a patent legislative oversight. 

BOSLAUGH, J., joining in concurrence. 
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ARDEN N. JOHNSON ET AL., APPELLEES, V. NEBRASKA PUBLIC 
Power District (FORMERLY CONSUMERS PUBLIC POWER 
DISTRICT), A PUBLIC CORPORATION AND POLITICAL SUBDIVI- 


SION OF THE STATE OF NEBRASKA, APPELLANT. 
191 N. W. 2d 594 


Filed November 12, 1971. No. 37786. 


Eminent Domain: Damages: Evidence: Property. The market 
value of property includes its value for any reasonable use to 
which it may be put. 

—_—_: ———_: —-~_—-: ————.. The owner may show all rea- 
sonable uses is which the lands are adaptable and what the 
lands are worth in view thereof. 

Trial: Attorneys at Law: Appeal and Error. One may not com- 
plain of alleged misconduct of adverse counsel if, with knowl- 
edge of such alleged misconduct, he does not ask for a mistrial 
but consents to take the chances of a favorable verdict. 

To require a new trial, it must be 
shown that the alleged improper argument was such as to 
prejudice the substantial rights of a party. 

Eminent Domain: Damages: Evidence. Evidence in an eminent 
domain case as to valuation for future uses must be limited to 
the adaptability of the land that may be reasonably expected 
in the immediate future. 

Eminent Domain: Damages: Evidence: Jury: Witnesses. The 
weight and credibility of the testimony of both lay and expert 
witnesses as to the amount of damages sustained by the land- 
owner is peculiarly of a local nature to be decided by the jury 
and the verdict will not be overturned if it is based on the testi- 
mony. 

Eminent Domain: Damages: Evidence: Jury: Property. The 
fact that the jury had an opportunity to inspect the property 
was of significance in determining whether the verdict was 
excessive. 

Eminent Domain: Damages: Evidence: Jury: Appeal and Error. 
When evidence in condemnation proceedings is conflicting, the 
jury’s verdict will not be set aside unless clearly wrong. It is 
not for the reviewing court to decide which testimony the jury 
should believe. 


Appeal from the district court for Fillmore County: 
JOSEPH ACH, Judge. Affirmed as modified. 


Wilson, Barlow & Watson and Ted L. Schafer, for ap- 
pellant. 
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Schmid, Ford, Mooney, Frederick & Caporale, for ap- 
pellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinTon, JJ. 


Wuite, C. J. 

In this eminent domain action, the defendant power 
district appeals from a judgment for the landowner 
plaintiffs of $28,800, asserting excessiveness of the jury 
verdict, instructional error, and improper argument to 
the jury. We affirm the judgment of the district court 
as modified. 

The defendant’s seven 2-pole structures (345,000 volt 
transmission line) were placed on a 150-foot wide ease- 
ment in cultivated farm land, and cut diagonally for 
5,677 feet across the 320-acre generally level, highly im- 
proved, single, integrated, unified corn and livestock 
farm operation of the plaintiffs. The farm is located in 
the northeast corner of Fillmore County, at or near the 
junction of York, Fillmore, Seward and Saline counties. 
Two-hundred and eighty acres are cultivated, and 240 
acres are under irrigation. The farm is bordered by 
three good graveled farm-to-market roads, has 40 acres 
of hay and pasture, building areas, excellent soil (Hast- 
ings silt loam), and supports cattle feeding operations 
of 350 to 400 head. The 2-pole structures are diagonal 
to and crossways with all section lines and crop rows and 
none are on fence lines, next to roadways, or the natural 
division of fields. The 150-foot easement is broad in 
scope. Enjoyment by the plaintiffs is subject to un- 
limited access for survey, additional construction or re- 
construction, operation, repairs, maintenance, relocation, 
ete. 

Was there prejudicial error from improper argument 
of plaintiffs’ counsel to the jury? In essence, plain- 
tiffs’ counsel argued that the taking prevented the in- 
stallation of the center-pivot method of irrigation which 
would increase the corn production of the cultivated 
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land by 35 to 50 bushels per acre. The argument then 
proceeded to an opinion relating the monetary value of 
the increased yield to the value of the land at the time 
of the taking. The premise of the argument was the 
increased productivity of the land from center-pivot 
irrigation installation. It did not assume or relate to 
any profit figures or analysis of the farming or crop 
production as a whole. It was not within the prohibi- 
tion of showing or arguing profits condemned by James 
Poultry Co. v. City of Nebraska City, 135 Neb. 787, 
284 N. W. 273, modified, 136 Neb. 456, 286 N. W. 337. 

Three witnesses had testified without objection that 
the farm was adaptable, at the time of the taking, in the 
immediate future to the use of the center-pivot irrigation 
system, and testified, again without objection, to an in- 
creased corn yield of 35 to 50 bushels per acre from 
such installation, all of which was prevented by the 
diagonal power pole structure taking. 

We said in Langdon v. Loup River Public Power Dist., 
144 Neb. 325, 13 N. W. 2d 168, as follows: “The market 
value of property includes its value for any reasonable 
use to which it may be put. If, by reason of its surround- 
ings, or its natural advantages, or its artificial improve- 
ments, or its intrinsic character, it is peculiarly adapted 
to some particular use, all the circumstances which 
made up this adaptability may be shown, and the fact 
of such adaptation may be taken into consideration in 
estimating compensation. The proper inquiry is, what 
is its fair market value in view of any reasonable use 
te which it may be applied and all the reasonabie uses 
to which it is adapted?” (Emphasis supplied.) 

In Pieper v. City of Scottsbluff, 176 Neb. 561, 126 N. W. 
2d 865, where evidence as to the price of units of gravel 
was held admissible, this court said: “The owner may 
show all reasonable uses to which he thinks the lands 
are adaptable and what the lands are worth in view 
thereof. If, as a result thereof, there is conflict in 
whether the lands are adaptable for certain use it is up 
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to the jurors to determine which of the two views they 
believe.” (Emphasis supplied.) 

The plaintiffs’ evidence as to greater productivity of 
plaintiffs’ farm through use of the center-pivot system 
of irrigation was offered and received in evidence with- 
out objection by defendant. Under these circumstances 
error cannot be predicated upon such evidence. State v. 
Dillon, 175 Neb. 444, 122 N. W. 2d 223; Jensen v. State, 
184 Neb. 802, 172 N. W. 2d 607. It therefore follows that 
error cannot be predicated upon comment and argument 
by counsel on such evidence and any reasonable in- 
ferences therefrom. 

We observe that the thrust of the defendant’s argu- 
ment on this point is that counsel’s argument fixed a 
maximum valuation of the damage at $60,000 to $70,000. 
It argues forcibly that there was no testimony which 
would support a $70,000 valuation. However, there was 
testimony and evidence of damage of $64,000. We ob- 
serve that the court instructed the jury to disregard ail 
statements of counsel which were not supported by 
the evidence. Even assuming that counsel’s argument 
was in error we fail to see any prejudice. It would 
appear, since the verdict was less than 50 percent of the 
estimate of the plaintiffs’ expert witnesses and of 
counsel, that the jury relied on other evidence and rea- 
soning as to valuation. To require a new trial, it 
must be shown that the alleged improper argument was 
such as to prejudice the substantial rights of a party. An- 
derson v. State, 184 Neb. 473, 168 N. W. 2d 383. 

Moreover, the defendant did not, at any time, move 
for a mistrial. This is fatal to a complaint that counsel’s 
argument was misconduct. We recently said in Vacanti 
v. Montes, 180 Neb. 232, 142 N. W. 2d 318, as follows: 
“One may not complain of alleged misconduct of adverse 
counsel if, with knowledge of such alleged misconduct, 
he does not ask for a mistrial but consents to take the 
chances of a favorable verdict.” See, also, Granger v. 
Byrne, 160 Neb. 10, 69 N. W. 2d 293; Dunn v. Omaha 
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& C. B. St. Ry. Co., 1389 Neb. 765, 298 N. W. 741; Pieper 
v. City of Scottsbluff, supra. 

Error in instruction No. 10 is asserted, chiefly because 
it is claimed that the jury was limited to a consideration 
of the center-pivot irrigation system’s adaptability. 

Since this was a major issue in the evidence in the 
case, the court quite properly instructed on it. But the 
court did not limit the jury’s inquiry. In this and other 
instructions the court properly instructed the jury as 
to the elements of damage and that the jury’s inquiry 
was to determine the fair market value in view of any 
reasonable use to which the land might be adapted. In 
cautionary language the court told the jury that it could 
not speculate as to whether or not the land was adaptable 
to center-pivot use. It told the jurors they must find 
from the evidence that it was adaptable to such use 
prior to the taking; that since the taking it was not 
adaptable; and that such adaptability affected the market 
value on July 21, 1969, the date of the taking. It spe- 
cifically told the jury that such adaptability must be 
found to be reasonably probable, and not merely possi- 
ble. It carefully cautioned them that such adaptability 
must be reasonably expected in the “immediate future” 
so as to affect market value at the time of the taking. 
See NJI No. 13.05, and cases cited thereunder. We find 
no error in the instruction. 

We have examined the other contentions of defend- 
ant as to error in instructions, and they are without 
merit. The court properly limited adapted uses of the 
land to those “reasonably occurring in the immediate 
future” which would affect market value. (Instructions 
Nos. 6, 8, and 10.) See, Sump v. Omaha Public Power 
Dist., 168 Neb. 120, 95 N. W. 2d 209; Pieper v. City of 
Scottsbluff, supra. Defendants requested instruction No. 
9, forbidding consideration of reasons special to the 
owner in valuing the land, which was covered by the 
court in instruction No. 16. Instructions Nos. 1 and 13 
accurately recited the issues and correctly stated the law. 
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The verdict is attacked as excessive. We are deal- 
ing here with a large and valuable integrated farm unit. 
At a minimum the record supports a valuation of around 
$500 per acre, and runs as high as $720 per acre. The 
150-foot diagonal easement with the present seven 2- 
pole structures running diagonally for over a mile across 
the farm is obviously a substantial factor affecting mar- 
ket value. The record supports, almost conclusively, that 
cperation of the present irrigation systems will be ma- 
terially inconvenienced and impeded in operation. With 
larger modern machinery and power units, aerial spray- 
ing of fertilizer, nutrients, and insecticides, and the 
large scale movement of tubing and irrigation equip- 
ment, the diagonal easement will realistically impair 
normal ground operations on the farm. Beyond this, the 
record strongly supports a conclusion that it cannot now 
be adapted to the use of an irrigation system (center- 
pivot) substantially increasing productivity. These are 
but a few of the factors in evidence before us for review. 

The testimony as to the center-pivot system is con- 
flicting, although admitted without objection. Much of 
the rest of the testimony as to inconvenience, inter- 
ference, and danger as affecting market value is undis- 
puted. A local jury viewed the premises. The jury 
was properly instructed. It is not contended that the 
verdict was the result of passion and prejudice. It was 
well within the range of the conflicting expert testimony 
as to valuation of damage. The verdict was less than 
one-half of the valuation testified to by plaintiffs’ ex- 
perts. It invites the suggestion that the jury actually 
disregarded much of the testimony discredited by the 
defendant. We are governed by the following rules: 
The weight and credibility of the testimony of both lay 
and expert witnesses as to the amount of damages sus- 
tained by the landowner is peculiarly of a local nature to 
be decided by the jury and the verdict will not be over- 
turned if it is based on the testimony. Connor v. State, 
175 Neb. 140, 120 N. W. 2d 916; Lansman v. State, 177 Neb. 
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119, 128 N. W. 2d 569; Iske v. Omaha Public Power Dist., 
185 Neb. 724, 178 N. W. 2d 633; Timmons v. School Dist. 
of Omaha, 173 Neb. 574, 114 N. W. 2d 386; Chaloupka 
v. State, 176 Neb. 746, 127 N. W. 2d 291. The fact that the 
jury had an opportunity to inspect the property was of 
significance in determining whether the verdict was ex- 
cessive. Iske v. Omaha Public Power Dist., supra. When 
evidence in condemnation proceedings is conflicting, the 
jury’s verdict will not be set aside unless clearly wrong. 
It is not for the reviewing court to decide which testi- 
mony the jury should believe. Connor v. State, supra; 
Timmons v. School Dist. of Omaha, supra; Deitloff v. 
City of Norfolk, 183 Neb. 648, 163 N. W. 2d 586. 

- The contention that the verdict is excessive and clearly 
wrong cannot be sustained. 

The defendant complains of an allowance under sec- 
tion 76-720, R. R. S. 1943, of an attorney’s fee in the 
sum of $5,000 and an allowance for expert witnesses? 
fees in the sum of $2,500. The matter of an allowance 
of an attorney’s fee under this statute is discretionary. 
From the record, it is quite apparent that a portion of 
the $5,000 attorney’s fee allowed was for services ren- 
dered in connection with the hearing before the apprais- 
ers in county court. The court overruled objections to. 
a showing of these servicess and apparently considered: 
them in making this award. Although we have not cate- 
gorically so held, it is clear that the statute does not per- 
mit an award of an attorney’s fee for services prior to: 
the initiation of an appeal in district court.. The statute 
says: “If an appeal is taken * * * and’ the amount of 
the final judgment is greater by fifteen percent than. the 
amount of the award * * *.” It is clear that the allow- 
ance is conditional. The services of the attorney: and. 
the expert witnesses must be related to. the accomplish- 
ment of these conditions precedent as set up by the stat-. 
ute. We have inferentially so held in Anderson v: State, 
184 Neb. 467, 168 N. W. 2d 522; Hughes: Farms;. Inc. v.. 
Tri-State Generation & Transmission. Assn.,. Ine:,. 182. 


428 NEBRASKA REPORTS [Vou. 187 
Kohler v. Ford Motor Co. 


Neb. 791, 157 N. W. 2d 384. See, also, § 76-720.01, R. R. S. 
1943. 

Under the circumstances herein we determine that a 
reasonable fee for the plaintiffs’ attorney in the district 
court is the sum of $4,000. We observe that only one 
attorney’s fee is allowable but there is no prohibition to 
the assistance of additional necessary counsel depending 
upon the difficulty, complexity, and the necessary time 
required to adequately represent the condemnee. In 
the matter of expert witnesses’ fees, the evidence is un- 
disputed. The defendant offered no rebuttal testimony 
as to the value of the services of the plaintiffs’ expert 
witnesses. The evidence shows that at the time of the 
hearing the sum of $2,235.21 had been paid to the witness 
Smith and $529.20 to the witness Licht. The court 
awarded the sum of $2,500 to the plaintiffs for expert 
witnesses. We see no abuse of discretion in this allow- 
ance. See, Anderson v. State, 184 Neb. 467, 168 N. W. 
2d 522; Jensen v. State, 184 Neb. 802, 172 N. W. 2d 607. 

The judgment and verdict of the district court in the 
sum of $28,800 for the plaintiffs is affirmed. The allow- 
ance of an attorney’s fee in the sum of $5,000 is modified 
and reduced to the sum of $4,000. The allowance of 
$2,500 for expert witnesses’ fees and expenses is af- 
firmed. Costs of this appeal are taxed to the defendant. 

AFFIRMED AS MODIFIED. 


JANET J. KOHLER, APPELLEE AND CROSS-APPELLANT, V. 
Forp Motor CoMPANY, A CORPORATION, APPELLANT AND 
CROSS-APPELLEE. 

191 N. W. 2d 601 


Filed November 12, 1971. No. 37796. 


1. Appearances: Parties: Jurisdiction. An appearance is “gener- 
al’ if the party appearing invokes power of the court on any 
question other than jurisdiction. 

2. Pleadings: Limitations of Actions. A cause of action pleaded 
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by amendment ordinarily relates back to the original pleading 
for limitation purposes, provided that claimant seeks recovery 
on the same general set of facts. 

3. Torts: Negligence: Sales: Strict Liability. A manufacturer is 
strictly liable in tort when an article he places on the market, 
knowing that it is to be used without inspection for defects, 
proves to have a defect that causes injury to a person rightfully 
using the article. 

4. Trial: Evidence: Parties: Appeal and Error. In determining the 
sufficiency of the evidence to sustain a verdict, a party is en- 
titled to a resolution of all the conflicts of the evidence in his 
favor, and all of the reasonable inferences that can be rea- 
sonably deduced from the proof. 

5. Trial: Evidence: Courts: Motions, Rules, and Orders. The en- 
tertainment of a belated motion to strike testimony, no proper 
objection having been previously made, is discretionary with 
the trial court. 


Appeal from the district court for Dawes County: 
RosBertT R. Moran, Judge. Affirmed. 


Cassem, Tierney, Adams & Henatsch, Lawrence J. 
Tierney, Theodore J. Stouffer, and Crites and Shaffer, 
for appellant. 


Bump & Bump, Laurice M. Margheim, and Herbert 
Resner of Belli, Ashe, Ellison, Choulos & Lieff, for ap- 
pellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


CLINTON, J. 

This is an action by Janet J. Kohler against the Ford 
Motor Company to recover damages for personal in- 
juries. The plaintiff was very seriously and permanently 
injured. on August 7, 1960, when a 1960 Ford Falcon 
automobile in which she was a passenger left the high- 
way and overturned. The automobile had been manu- 
factured by the defendant and purchased new by Fred 
and Mabel Poppe on May 16, 1960, from Eustis Mercan- 
tile Company. Warranties which accompanied the sale 
limited the defendant’s liability to replacement of de- 
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fective parts. At the time of the accident, the automo- 
bile was being driven by Lois F. Poppe, a daughter of 
the owners. Lois was killed in the accident. 

The plaintiff’s theory of the case is that the sector 
gear in the steering apparatus of the automobile was de- 
fective; and that sometime prior to the accident a tooth 
of the sector gear broke into two fragments which later 
caused the steering gear to “lock up” and as a result 
the automobile left the highway and overturned. Short- 
ly after the accident, agents of the defendant dismantled 
the steering apparatus of the Falcon. When the hous- 
ing containing the sector gear was opened it was dis- 
covered that one tooth of the sector gear was broken. 
When the grease was “dumped” out of the housing the 
two fragments of the broken tooth came out with the 
grease. 

The trial court submitted the case to the jury upon 
the theory of strict liability in tort which placed upon 
the plaintiff the burden of proving, insofar as is pertti- 
nent on this appeal, only (a) the steering sector gear 
was defective when it left the manufacturer’s hands and 
(b) that this defect was the proximate cause of the ac- 
cident and the plaintiff’s injuries. The jury awarded 
plaintiff damages of $325,000. 

The defendant appeals and the following issues are 
before this court for decision: (1) Did the trial court 
err in overruling a special appearance by the defendant? 
(2) Was the cause barred by the statute of limitations 
because an amended petition, filed after the statute had 
run, presented for the first time the “strict liability” 
theory? (3) Should the doctrine of strict liability in 
tort be adopted and held applicable under the facts of 
this case? (4) If it is to be adopted, was the evidence 
sufficient to submit to the jury the issues designated 
(a) and (b) in the preceding paragraph hereof? (5) 
Did the trial court err in permitting the plaintiff to in- 
troduce the testimony of a certain expert witness on 
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rebuttal? We will treat each issue in the above order. 
We find for the plaintiff on all issues. 

In the original petition filed July 9, 1962, the plaintiff, 
Mabel Poppe as administratrix of the estate of Lois F. 
Poppe, and Fred Poppe and Mable Poppe were all joined 
as plaintiffs and sought damages for their respective 
claims. The defendant filed a special demurrer which 
was sustained on the ground of misjoinder of causes of 
action and of parties plaintiff. The trial court, on mo- 
tion of the plaintiffs, permitted each to file separate peti- 
tions and directed that they be separately docketed. The 
defendant was directed to answer within 30 days of 
the filing. No new process was served after the causes 
were separately docketed. Thereafter the defendant 
filed a special appearance which was overruled. Later 
demurrers and answers were filed, each preserving the 
special appearance. Later, on December 3, 1969, an 
amended petition was filed. Thereafter on December 16, 
1969, the defendant, without preserving its special ap- 
pearance, filed a motion to dismiss the action because of 
failure of the plaintiff to comply with a certain pretrial 
order. This motion to dismiss constituted a general ap- 
pearance by the defendarit and renders moot the issue 
raised by the special appearance. Abel v. Southwest 
Cas. Ins. Co., 182 Neb. 605, 156 N. W. 2d 166. This is 
not to be taken as deciding that the trial court did not 
have authority to permit separate docketing of the peti- 
tions of the plaintiffs while still retaining jurisdiction un- 
der the original process. We simply do not need, under 
the circumstances here, to reach that question. We note, 
however, that under code procedure the sustaining of a 
demurrer, even on misjoinder of parties plaintiff, does 
not bring the action to an end. § 25-854, R. R. S. 1943; 
27 C. J. S., Dismissal & Nonsuit, § 63d, p. 418; 67 C. J.S., 
Parties, § 132a, p. 1135. Section 25-809, R. R. S. 1943, 
does not appear to be intended as a limitation on the 
powers of the court. re 

Plaintiff, in her amended petition filed December 3, 
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1969, claimed a right of recovery under theories of (1) 
res ipsa loquitur; (2) breach of express warranty; (3) 
breach of implied warranty; and (4) strict liability. Each 
of these is pleaded as a separate “cause of action.” LEarl- 
ier petitions had also been so composed presenting vari- 
ous theories of recovery, each being denominated as a 
separate cause of action. The defendant contends that 
the claim of a cause of action based upon strict liability 
is anew cause of action pleaded by amendment based on 
a different standard of care and is the equivalent of a 
new suit so the statute of limitations continues to run 
until the filing of the amendment, which in this case was 
more than 5 years after the plaintiff became 21 years of 
age. The defendant pleaded the statute of limitations 
in its “answer” to the plaintiff’s amended petition. The 
defendant relies upon Miller v. Werner (Mo.), 431 S. 
W. 2d 116, wherein the Supreme Court of Missouri held 
in a suit for malpractice that where the original com- 
plaint was founded on negligence of the surgeon in the 
performance of the surgery, an amendment which sought 
recovery on the theory of the defendant’s failure to ob- 
tain the plaintiff's informed consent did not relate back 
to the filing of the original petition and the statute of 
limitations therefore barred the action. We do not 
think that case is applicable here. 

The mechanical form in which the plaintiff divided her 
petition is immaterial on the issue of whether it states 
one or more than one cause of action. Sedlak v. Duda, 
144 Neb. 567, 13 N. W. 2d 892, 154 A. L. R. 490. In this 
case if the plaintiff has not stated a new cause of action 
in the amendment it does relate back and the cause is 
not barred by the statute of limitations. We hold the 
amendment did not state a new cause of action. The 
plaintiff had but one. The theory of recovery is not it- 
self a cause of action. A right not to be injured may 
rest upon more than one ground, but without injury 
there is no cause of action at all. The general facts upon 
which the right to recover was based are the same. 
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Abbott v. Abbott, 185 Neb. 177, 174 N. W. 2d 335; Clark 
on Code Pleading (2d Ed.), pp. 1384, 137, 715; City of Al- 
liance v. Cover-Jones Motor Co., 154 Neb. 900, 50 N .W. 
2d 349. 

There was no direct eyewitness testimony as to what 
caused the Falcon automobile to leave the highway. The 
plaintiff testified that the automobile “started to vi- 
brate” and that it “swerved to the left-hand side of 
the road.” The plaintiff looked at Lois and saw that 
she had both hands on the wheel, was looking straight 
ahead, and had a shocked expression on her face. 
Neither Lois nor the plaintiff said anything to each 
other at that time. 

The Poppe automobile had passed another automobile 
on the curve west of the scene of the accident. The other 
automobile was being operated by Geraldine K. Licht 
and was traveling about 45. miles per hour in an easterly 
direction. The Poppe automobile was going about 50 
miles per hour as it passed the Licht automobile. There 
was no other traffic nearby. 

As the Poppe automobile returned to its own lane, 
after passing the Licht automobile, Mrs. Licht noticed 
that “the rear end wobbled like an empty pickup.” Mrs. 
Licht did not notice anything further of an unusual na- 
ture until her husband, Walter H. Licht, who was sitting 
beside her, said: “ ‘Watch out for the car ahead!’” and 
“Slow down.’” Mrs. Licht testified that she noticed 
the Poppe automobile wobbled toward the left of the 
highway, back to the right, and then into the left ditch. 
The speed of the Poppe automobile was then about 50 
or 55 miles per hour. 

Mr. Licht testified that after the Poppe automobile 
had passed them he noticed that “the back end had a 
tendency to ride a little to the left-hand side.” Then, 
as they were proceeding down the highway, he noticed 
the Poppe automobile ‘“wobbled slightly,” “hit the (right- 
hand) side of the road a little bit,” and then “veered 
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across the road to the left-hand side, and went over into 
the ditch.” 

The highway where the accident occurred was a paved 
two-lane highway 21 or 22 feet wide with shoulders. The 
evidence negatives highway defects, oil slicks, automo- 
bile hood coming up, collision with animals, etc., as pos- 
sible causes of the accident. After the accident, one of 
the rear tires was found to be flat. However, it had 
not blown out, it had no damage, and when reinflated 
on the same rim, which after the accident had a large 
dent on the inner flange, was found to hold air satis- 
factorily. 

There had been no mechanical difficulties of any kind 
with the Poppe automobile. It had never been repaired 
and had received only normal maintenance. On the day © 
before the accident it had been driven approximately 
250 miles on a trip to South Dakota over winding roads, 
S curves, and pigtail turns with no difficulty of any kind. 

The defendant urges that the trial court erred in sub- 
mitting the case to the jury upon the theory of strict 
liability in tort because the doctrine is not the law of 
this state and should not be adopted as the law of this 
state. After examination of the many authorities cited 
by the parties, including pertinent prior decisions of this 
court, we conclude that the trial court correctly deter- 
mined the state of the law and was correct in its in- 
struction to the jury which we will hereafter refer to. 

The Nebraska case most closely related in principle 
is Asher v. Coca Cola Bottling Co., 172 Neb. 855, 112 N. 
W. 2d 252 (1961). In that case this court allowed re- 
covery to a person injured by a foreign substance in a 
soft drink bottle. The court there said: ‘“When a drink 
intended for human consumption is marketed in sealed 
containers, and such drink causes injury to a consumer, 
it is not necessary in a personal injury action to show 
that the container was within the physical control of a 
manufacturer in order to hold a manufacturer under the 
res ipsa loquitur doctrine.... The unexplained pres- 
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ence of a deleterious substance in a product manufactured 
and sold in a sealed container for human consumption 
is evidence of a breach of implied warranty that the 
product is wholesome and fit for human consumption. ... 
A consumer can recover either on the theory of negli- 
gence or implied warranty from a manufacturer for in- 
juries resulting from presence of deleterious substance 
in a product manufactured and sold for human con- 
sumption where it is shown that the deleterious sub- 
stance was present when the product left the manufac- 
turer’s control.” It is to be noted that here the court 
lessened the requirements of the res ipsa loquitur doc- 
trine and eliminated the necessity of privity for recovery 
under the theory of implied warranty. 

Earlier the Supreme Court of California, in Escola v. 
Coca Cola Bottling Co., 24 Cal. 2d 453, 150 P. 2d 436, al- 
lowed recovery under similar theories to a person in- 
jured by an exploding soft drink bottle. In a separate 
concurring opinion in that case one of the judges urged 
as the proper basis of recovery the theory of strict li- 
ability in tort. This has come to be the accepted basis 
of recovery against manufacturers of defective products 
for injuries to users. We can see no rational distinction 
between the soft drink bottle cases and the case at 
hand. What we do here is really no more than announce 
a clarifying change of label. The courts of numerous, 
if not most, states have now adopted this doctrine of 
strict liability in tort. It would be superfluous for this 
court at this late date to expound the rationale at length 
or to cite numerous authorities. We refer the reader 
only to the following: Henningsen v. Bloomfield Motors, 
Inc., 32 N. J. 358, 161 A. 2d 69, 75 A. L. R. 2d 1, the land- 
mark case, where the facts are substantially similar to 
those here; Restatement, Torts 2d, § 402A; Prosser, The 
Fall of the Citadel, 50 Minn. Law Rev. 791, where the 
leading case and subsequent developments are reviewed; 
Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 57, 
27 Cal. Rptr. 697, 377 P. 2d 897, 13 A. L. R. 3d 1049, 
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where the fundamental principle is succinctly stated. 

We hold that a manufacturer is strictly liable in tort 
when an article he placed in the market, knowing that 
it is to be used without inspection for defects, proves 
to have a defect which causes an injury to a human be- 
ing rightfully using that product. The efforts of the 
manufacturer to limit its liability by rules applying to 
warranties are not effective here. See Greenman v. 
Yuba Power Products, Inc., supra. 

The expert testimony in the case, insofar as it is rele- 
vant and material here, relates to the two issues of proof 
previously designated (a) and (b). There is no direct 
evidence that the steering gear “locked up” causing the 
accident. The gear turned freely after the accident. 

Instruction No. 7 given by the court was in part as 
follows: “To recover against the defendant, the plain- 
tiff must prove by a preponderance of the evidence: 1. 
The defendant placed the 1960 Ford Falcon automobile 
in question on the market for use, and the defendant 
knew, or in the exercise of reasonable care should have 
known, that the automobile would be used without in- 
spection for defects in the steering sector shaft; 2. The 
steering sector shaft was in a defective condition at the 
time it was placed on the market and left the defend- 
ant’s possession; 3. The plaintiff was unaware of the 
claimed defect; 4. The claimed defect was the proxi- 
mate cause or a proximately contributing cause of any 
injury to the plaintiff occurring while the automobile 
was being used in the way and for the general purpose 
for which it was designed and intended; 5. The defect, 
if it existed, made the automobile unreasonably danger- 
ous and unsafe for its intended use; 6. The plaintiff sus- 
tained damages as the direct and proximate result of 
the claimed defect; .. ..” 

Issues 2 and 4 in the above instruction we have here- 
tofore summarized are issues (a) and (b) and to the 
proof of these two items is directed substantially all of 
the voluminous expert testimony in the case. We briefly 
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summarize the testimony as follows: The plaintiff 
called Dr. Stensaas, head of the Department of Mechani- 
cal Engineering of the South Dakota School of Mines. 
He had conducted; experiments upon a 1960 Falcon sec- 
tor shaft using a Tinius Olsen machine and determined 
the amount of static pressure required to break the 
gear tooth in question and then conducted experiments 
on the steering apparatus to determine whether compo- 
nents of the steering mechanism would give way before 
sufficient pressure could be applied to the gear itself 
to make it give way. He found certain parts did give 
way before the teeth could be damaged. Based upon 
his examination of the gear tooth fragments from the 
accident car and the results of his experiments he was 
allowed to give his opinion that there was a reasonable 
probability of a defect in the manufacture of the gear 
in question. 

Buddy Taylor, a mechanic and race driver who had 
built and repaired steering systems on hundreds of 
cars, worked with Bobby Unser, also a mechanic and a 
race driver, in the conduct of tests with a Falcon auto- 
mobile like the Poppe car. They removed the sector 
shaft from the automobile, broke a tooth off, then broke 
the tooth in two parts, and then using an adhesive ma- 
terial replaced the tooth in the gear. They then reas- 
sembled the steering gear in the car. With Unser driv- 
ing they took the car onto the highway to see what 
would happen. They turned the steering gear until the 
broken tooth dropped into the gear box and then con- 
tinued to drive. After driving about 50 miles, the steer- 
ing gear locked, the car left the highway and was dam- 
aged. Taylor gave as his opinion that the broken tooth 
locked the steering mechanism and caused the car to 
leave the highway. With the aid of an experiment us- 
ing a mock-up of the steering mechanism, he testified 
that “it will not lock up necessarily in the same posi- 
tion twice,” and in an answer to a hypothetical question 
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stated “that the tooth locked up the steering” and the 
car could not then be controlled. 

Unser testified to his experience in doing specialized 
mechanical work and to the experiment that he and 
Taylor conducted. The gear locked slightly twice be-~ 
fore locking up in such a manner that it left the road. 
He took the steering apparatus apart at the place of the 
accident and the broken tooth was in the bottom of the 
gear box. Unser further, after foundation was laid as. 
to his qualifications to determine the difference between 
a defect in material and a trauma defect, gave his opin- 
ion, stating “the sector shaft was probably made im-. 
properly at the factory.” He gave significance to the 
fact that the tooth was broken into two parts. He also. 
testified that magnafluxing showed a spiral crack in 
the sector shaft which had no causal effect as far as the 
accident was concerned, nor was it caused by it, but 
simply showed that the sector shaft was defective. He 
also stated reasons why the accident itself could not 
have caused the fracture of the tooth. 

The defendant called William J. Pfander, one of its 
quality control engineers, who testified he could deter- 
mine the causes of breaks in metals. He gave as his 
opinion that the tooth in question broke from an over- 
load; that there was “nothing abnormal about the frac- 
ture”; that the break in the gear was caused in the 
accident; “That this was a mechanical fracture result- 
ing from impact’; and that there was no “evidence, what- 
soever, of any crack that would have in any way re- 
sulted from the forging process.” He also stated that 
the damage to the lower control arm would indicate to 
him there was sufficient force to have caused the tooth 
to be fractured in an accident. The defendant also called 
Mr. Lee, a mechanical engineer, who testified generally 
to the same effect. 

In determining the sufficiency of the evidence to sus- 
tain a verdict, it must be considered most favorably to the 
successful party and every controverted fact resolved in 
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his favor, and he must have the benefit of inferences 
reasonably deducible from it. Marquardt v. Nehawka 
Farmers Coop. Co., 186 Neb. 494, 184 N. W. 2d 617. A 
jury verdict based upon conflicting evidence cannot be 
set aside unless clearly wrong. Haney v. lL. R. Foy 
Constr. Co., 186 Neb. 528, 184 N. W. 2d 628. Both sides 
regarded the two key issues previously mentioned as 
the proper subject of expert testimony. Defendant, 
however, questioned the qualifications of the plaintiff’s 
experts. 

The nature and cause of the gear tooth breaking was 
clearly a matter for expert testimony as was the question 
of whether or not the broken gear could catch in the 
steering mechanism and cause the accident. As noted 
by McCormick: “An observer is qualified to testify 
because he has firsthand knowledge which the jury does 
not have of the situation or transaction at issue. The 
expert has something different to contribute. This is a 
power to draw inferences from the facts which a jury 
would not be competent to draw. To warrant the use 
of expert testimony, then, two elements are required. 
First, the subject of the inference must be so distinctively 
related to some science, profession, business or occupa- 
tion as to be beyond the ken of the average layman, and 
second, the witness must have such skill, knowledge or 
experience in that field or calling as to make it appear 
that his opinion or inference will probably aid the 
trier in his search for truth. The knowledge may in 
some fields be derived from reading alone, in some 
from practice alone, or as is more commonly the case, 
from both. While the court may rule that a certain sub- 
ject of inquiry requires that a member of a given pro- 
fession, as a doctor, an engineer or a chemist, to be 
called, usually a specialist in a particular branch within 
the profession will not be required. The practice, how- 
ever, in respect to experts’ qualifications has not for the 
most part crystallized in specific rules, but is recog- 
nized as a matter for the trial judge’s discretion review- 
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able only for abuse.” McCormick on Evidence, § 13, p. 
28. We find no abuse of discretion here. The evidence 
on the points in question was sufficient to justify the ver- 
dict. Henningsen v. Bloomfield Motors, Inc., supra, 
at p. 409, 75 A. L. R. 2d 35; Elmore v. American Motors 
Corp., 70 Cal. 2d 578, 75 Cal. Rptr. 652, 451 P. 2d 84, 86, 
33 A. L. R. 3d 406; Vandermark v. Ford Motor Co., 61 
Cal. 2d 256, 37 Cal. Rptr. 896, 391 P. 2d 168. 

In rebuttal the plaintiff called Dr. Bradley, a professor 
of metallurgical engineering at the Colorado School of 
Mines, and Dr. Copeland, an associate professor in the 
same department. Dr. Bradley, after appropriate founda- 
tion was laid, gave his opinion that the fracture in the 
gear tooth of the Falcon was not an impact fracture and 
that the gear tooth had broken some time prior to im- 
pact. Dr. Copeland, after appropriate foundation was 
laid, testified the defect in the sector gear was a machine 
gouge in the base of the gear tooth, which would occur 
during manufacturing. Later a motion to strike this 
testimony was made upon the basis that it was improper 
rebuttal. No such objection was made at the time the 
evidence was admitted. 

Assuming but not holding that the timely objection 
of “improper rebuttal testimony” would have been 
proper, the refusal to sustain the motion to strike was 
not error. Entertainment of a belated motion to strike 
testimony, no objection having been previously made, 
is discretionary with the trial court. Western Plastics 
Corp. v. Westinghouse Electric Corp., 184 Neb. 498, 169 
N. W. 2d 1. 

AFFIRMED, 

BosLauGH, J., dissenting. 

I dissent from that part of the opinion which holds 
the evidence was sufficient to permit the jury to find 
that a defect in the steering apparatus of the Poppe auto- 
mobile, if one existed, was the proximate cause of the 
accident and the plaintiff’s injuries. 

Much of the evidence in this case relates to the issue 
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of whether the steering apparatus of the automobile 
was defective. There is very little evidence as to what 
caused the accident in which the plaintiff was injured. 
There is no direct evidence as to what caused the acci- 
dent. What evidence there is as to this issue is circum- 
stantial in nature. 

Circumstantial evidence is not sufficient to sustain a 
judgment unless the circumstances proved are of such 
a nature and so related to each other that the conclu- 
sion reached is the only one that fairly and reasonably 
can be drawn therefrom. Norcross v. Gingery, 181 Neb. 
783, 150 N. W. 2d 919. Where several inferences may 
be drawn from the facts proved, which inferences are 
opposed to each other but equally consistent with the 
facts proved, the plaintiff may not sustain his position 
by a reliance alone on the inferences which would en- 
title him to recover. 

The record shows that the plaintiff and Lois Poppe 
had worked as nurses’ aides at Crawford, Nebraska, on 
the day that the accident happened. They drove to 
Crawford in the morning and at about 3 p.m., left Craw- 
ford to return to Chadron, Nebraska. They were about 
8 miles west of Chadron on old U. S. Highway No. 20 
when the accident happened. Lois, who was 17 years 
of age, was driving. The weather was clear and the road 
was dry. The highway was a 2-lane highway, 21 or 22 
feet wide, with shoulders. There was a curve about 
134 miles west of where the accident happened. Going 
from Crawford to Chadron the highway curved to the 
right and turned generally from north to east. From the 
curve the highway ran ina straight line to where the acci- 
dent happened. The land was rolling and there were 
gradual changes in the elevation of the highway. 

The trip was without incident until the accident hap- 
pened. The plaintiff testified that the automobile 
“started to vibrate” and that it “swerved to the left- 
hand side of the road.” The plaintiff looked at Lois and 
saw that she had both hands on the wheel, was looking 
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straight ahead, and had a shocked expression on her 
face. Neither Lois nor the plaintiff said anything to 
each other at the time of the accident. 

The Poppe automobile had passed another automobile 
on the curve west of the scene of the accident. The 
other automobile was being operated by Geraldine K. 
Licht and was traveling about 45 miles per hour in an 
easterly direction. The Poppe automobile was going 
about 50 miles per hour as it passed the Licht automobile. 
There was no other traffic nearby. 

As the Poppe automobile returned to its own lane, after 
passing the Licht automobile, Mrs. Licht noticed that “the 
rear end wobbled like an empty pickup.” Mrs. Licht did 
not notice anything further of an unusual] nature until her 
husband, Walter H. Licht who was sitting beside her, said: 
“Watch out for the car ahead!’” and “ ‘Slow down.’” 
Mrs. Licht testified that she noticed the Poppe automo- 
bile wobble toward the left of the highway, back to the 
right, and then into the left ditch. The speed of the 
Poppe automobile was then about 50 or 55 miles per hour. 

Mr. Licht testified that after the Poppe automobile 
had passed them he noticed that “the back end had a_ 
tendency to ride a little to the left-hand side.” Then, 
as they were proceeding down the highway, he noticed 
the Poppe automobile ‘“wobbled slightly,” “hit the side 
of the road a little bit,” and then “veered across the 
road into the ditch on the other side.” A large cloud of 
dust was thrown up and the Poppe automobile was out 
of their sight for a short time. 

Ed Chamberlain, a deputy sheriff, was called to the 
scene of the accident. When he arrived the Poppe auto- 
mobile was in the ditch north of the highway resting on 
its top and upper right side. He saw there were tracks 
showing that the right wheels of the automobile had 
traveled for approximately 225 feet on the right shoulder 
of the highway; that it then veered across the road to 
the left for a distance of 100 feet; that as it left the 
north edge of the pavement it veered a little bit more to 
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the east and traveled 65 feet until it hit a rut in the 
ditch; and that it then rolled end over end for a distance 
of 60 feet and came to rest. Chamberlain saw that one 
tire was down. 

Everett C. Johnson brought the Poppe automobile into 
Chadron, Nebraska, after the accident. When he arrived 
at the scene of the accident the automobile was resting 
on its top and upper right side in the ditch north of the 
highway. The tire on the left rear wheel was flat, so 
he changed this wheel before tipping the automobile 
over onto its wheels. He then raised the front end of 
the automobile with the wrecker and towed it into 
Chadron. 

After the accident the tire and the rim that had been 
removed from the left rear wheel of the Poppe auto- 
mobile were examined. No puncture or other defect 
was found in the tire which was a tubeless tire. There 
was a large dent on the inner flange of the rim where 
the edge was bent inward. 

There had been no mechanical difficulties of any kind 
with the Poppe automobile. It had never been repaired 
and had received only normal maintenance. On the day 
before the accident it had been driven approximately 
250 miles on a trip to South Dakota over winding roads, 
S curves, and pigtail turns with no difficulty of any 
kind. 

There is no direct evidence of any kind that the steer- 
ing gear on the Poppe automobile “locked up” at the 
time of the accident or at any other time. The evidence 
is that the steering wheel turned freely after the accident. 

Buddy Taylor and Bobby Unser, expert automobile 
mechanics with racing experience, were permitted to 
testify at length about experiments they conducted with 
a similar automobile. They were allowed to demon- 
strate before the jury that a tooth deliberately broken 
from a sector gear, which required a force of 20,000 
pounds, and then broken into two pieces and replaced in 
the gear will, on occasion, cause the steering to lock up. 
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They testified that in driving a similar automobile, with 
the fragments of a broken tooth contained in the gear, 
the steering gear locked up 3 times in 50 miles, ultimately 
causing the automobile to leave the highway. 

It is of some significance that in their demonstration 
it was necessary to turn the steering wheel to its limit 
and then reverse its rotation in order to produce a lock- 
up. It is also of significance that when the gear is 
locked so that it will not turn in one direction, the steer- 
ing wheel may still be turned in the opposite direction. 

At the time of the accident in this case, the automobile 
was traveling on a portion of the highway that was 
straight. There is no indication that the steering wheel 
was turned or being turned in the manner in which the 
fragments would cause the gear to lock up. The evi- 
dence is that the automobile first turned slightly to the 
right, then to the left, and then back to the right. 

On the issue of proximate cause the testimony of 
Taylor and Unser as to their experiments with a similar 
automobile went no further than to show that it was 
possible for a fragment from a broken sector gear to 
cause the steering mechanism to “lock up” and prevent 
the steering wheel from being turned in one driection. 

No one knows what caused the accident in this case. 
The burden of proof was on the plaintiff, and before 
she could recover she was required to prove that the 
accident was caused by a defect in the steering appa- 
ratus. It was not enough to show that it was possible for 
a defect to cause the accident. 

There are several inferences as to causation that can 
be drawn from the evidence in this case which are op- 
posed to the inference that the plaintiff relies on and 
which are at least as strong as the inference that the 
accident was caused by a defect in the steering gear. 
The “vibration” described by the plaintiff and the 
“wobbling” of the rear end described by the Lichts is 
consistent with the flat rear tire which was found after 
the accident. Lois Poppe was a relatively inexperienced 
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driver, and it is possible that overcorrection after driv- 
ing onto the right shoulder of the highway in a moment 
of inattention resulted in loss of control. 

If the proven facts go no further than to give equal 
support to two or more inconsistent inferences, the evi- 
dence is not sufficient to sustain a finding based upon 
one of the inferences. Sherman v. Lawless, 298 F. 2d 
899 (8th Cir., 1962). See, also, Ford Motor Co. v. Mon- 
dragon, 271 F. 2d 342 (8th Cir., 1959), holding that the 
plaintiff cannot recover where the evidence fails to show 
that it is reasonably probable, not merely possible, that 
the accident was caused by the alleged defect, and more 
probable than any other hypothesis based on the evidence. 

One other matter requires mention. Taylor was 
permitted to testify, over objection, that it was his opin- 
ion that a broken sector tooth locked up the steering 
gear and caused the accident. This was an ultimate 
fact to be decided by the jury upon the basis of the 
whole evidence and was not a proper subject for expert 
testimony in this case. Stillwell v. Schmoker, 175 Neb. 
595, 122 N. W. 2d 538. Until this case, this court has 
consistently held such testimony is improper. See, 
Flory v. Holtz, 176 Neb. 531, 126 N. W. 2d 686; Danner 
v. Walters, 154 Neb. 506, 48 N. W. 2d 635; Caves v. 
Barnes, 178 Neb. 103, 182 N. W. 2d 310. I also agree with 
Judge Smith that the testimony was conjectural and 
superfluous. 

SMITH, J., dissenting. 

The circumstantial evidence rule stated in the second 
syllabus of Norcross v. Gingery, 181 Neb. 783, 150 N. W. 
2d 919 (1967), is either misleading or incorrect. See 
Wolstenholm v. Kaliff, 176 Neb. 358, 366, 126 N. W. 2d 
178, 183 (1964), (White, C. J., concurring). 

Taylor’s testimony to causation touched an ultimate 
fact, but there I see no reason for an exclusionary rul- 
ing. The testimony, however, was conjectural. Further- 
more, assuming arguendo the existence of a factuat 
issue of causation, I think the testimony was superflu- 
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ous. “‘.. whenever the point is reached at which the 
tribunal is being told that which it is itself entirely 
equipped to determine without the witness’ aid .. ., his 
testimony is superfluous .. ..” Sears v. Mid-City 
Motors, Inc., 179 Neb. 100, 1836 N. W. 2d 428 (1965). 

I otherwise concur with the dissenting opinion by 
Boslaugh, J. 

Newton, J., dissenting. 

The evidence shows that the automobile in which 
plaintiff was a passenger was being operated at a speed 
of 50 to 55 miles per hour. It is not contended that 
the brakes were defective, yet the vehicle traveled over 
385 feet from the time it first left the paved portion of 
the highway until it upset. It could readily have been 
stopped within that distance. Even if we accept all of 
plaintiff's contentions, it is apparent that the sole prozxi- 
mate cause of the accident was the failure of the driver 
to apply the brakes and stop. 


Strate SECURITIES COMPANY, A CORPORATION, APPELLANT, 
v. NorFoLK LivEstocK SALES Co., INC., APPELLEE, 
191 N. W. 2d 614 


Filed November 12, 1971. No. 37922. 


1. Statutes: Constitutional Law: Torts: Actions: Legislature. Sec- 
tion 69-109.01, R. R. S. 1948, is constitutional. The Legislature 
may abrogate a right of action for a tort to happen in the 
future. 

2. Statutes: Auctions and Auctioneers. An auctioneer to bring 
himself within the exemptions of section 69-109.01, R. R. S. 1943, 
must comply with the conditions of said statute. 

3. Statutes: Notice: Security Interest: Words and Phrases. The 
term notice in section 69-109.01, R. R. S. 1948, refers to actual 
notice and does not include the constructive notice afforded by 
the perfection and recording of a security instrument. 

4. Statutes: Auctions and Auctioneers: Mortgages: Agency. An 
auctioneer operating as a market agency under the Federal 
Packers and Stockyards Act and who sells mortgaged cattle at 
the request of the mortgagors is not relieved from liability for 
conversion by the terms of the act. 
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Appeal from the district court for Madison County: 
GerorGE W. Dittrickx, Judge. Reversed and remanded. 


Hutton, Hutton & Garden, for appellant. 
Jewell, Otte, Pollock & Gatz, for appellee. 


Heard before Wu1tE, C. J., SPENCER, BosLAuGH, SMITH, 
McCown, Newron, and CLIntTon, JJ. 


CLINTON, J. 

The plaintiff is a licensed lending agency. The de- 
fendant is a livestock auction company selling cattle on 
commission and licensed under the Federal Packers and 
Stockyards Act of 1921. The action is one for con- 
version of certain livestock, the property of one Gary 
L. Apfel, upon which the plaintiff had a perfected secu- 
rity interest. The case was tried by the judge without 
a jury upon the pleadings and a stipulation of the par- 
ties as to the evidence and testimony. There is no dis- 
pute as to the facts. The trial court rendered judg- 
ment for the defendant. We reverse the judgment and 
remand the cause. 

Apfel caused the cattle to be delivered to the defend- 
ant to be offered for sale at public auction. The de- 
fendant had no actual knowledge of the plaintiff’s secu- 
rity interest and was selling the cattle on commission 
in the usual course of its business. The plaintiff had no 
knowledge of the sale; it did not consent to the sale. 
The stipulation contained the following provision: “.. . 
there has been, prior to the sale, a full public disclosure 
of the name of the owner of the livestock by keeping 
the said name available in the office [of the defendant] 
to all prospective purchasers and people who inquire.” 

The defendant contends that it is exempt from lia- 
bility for conversion under the provisions of section 69- 
109.01, R. R. S. 1943, and also contends that it is exempt 
trom liability because, as a licensee under the Federal 
Packers and Stockyards Act, it cannot refuse to serve 
anyone offering cattle for sale. The plaintiff relies upon 
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State Securities Co. v. Svoboda, 172 Neb. 526, 110 N. 
W. 2d 109, and in its amended reply pled (1) the in- 
applicability of the Federal Packers and Stockyards Act; 
(2) that section 69-109.01, R. R. S. 1943, is unconstitu- 
tional and void in violation of Article I, sections 3, 16, 
and 25, and Article III, section 18, Constitution of Ne- 
braska; and (3) “That no public announcement was 
made by the auctioneer at the time of sale of said cattle 
that the owner thereof was Gary L. Apfel.” 

The trial court found that section 69-109.01, R. R. S. 
1943, was constitutional and afforded protection to the 
defendant, and that therefore it was unnecessary to con- 
sider the other issues raised. It dismissed the plaintiff’s 
petition with prejudice. 

Section 69-109.01, R. R. S. 1943, provides as follows: 
“The auctioneer, who in good faith and without notice 
of a mortgage thereon, sells personal property at auc- 
tion, which is in fact subject to a chattel mortgage, for a 
principal whose identity has been disclosed, in which 
property the auctioneer has no interest but acts only as 
an intermediary of the owner is not liable to the mort- 
gagee for any damage sustained as a result of such sale.” 

The legislative history of this statute indicates that 
it was enacted as a direct result of the decision in State 
Securities Co. v. Svoboda, supra, where this court held 
in a 4-3 opinion that an auctioneer who sells mortgaged 
property at an auction at the request of the mortgagor 
without the consent or knowledge of the mortgagee con- 
verts the mortgaged property and is liable to the mort- 
gagee in conversion for the damages sustained. It clearly 
appears that it was the legislative intention and the 
purpose of the backers of section 69-109.01, R. R. S. 1943, 
to relieve auctioneers of what was deemed the harsh 
results of the opinion in the Svoboda case. In carrying 
out this intention, however, the Legislature did not 
make the exemption of the auctioneer from liability 
absolute. It laid down in the statute certain conditions 
for exemption. These are indicated by the statute itself 
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and are as follows: He must, in selling at public auc- 
tion (1) act in good faith and without notice of a secu- 
rity interest thereon; (2) sell “for a principal whose 
identity has been disclosed”; and (3) have no interest 
in the property and act only as an intermediary of the 
owner. The stipulated evidence indicates quite clearly 
that the defendant met requirements (1) and (3). It 
just as clearly appears that it did not under the stipu- 
lated evidence meet condition (2) above. Under that 
provision the auctioneer must be acting for a principal 
“whose identity has been disclosed.” To disclose means: 
to make known; open up to general knowledge; to reveal 
in words something that is secret or not known. Web- 
ster’s Third New International Dictionary, Unabridged, 
p. 645. It is further to be noted that this statutory lan- 
guage speaks of the disclosure as having been made. 
The language is: “... sells... at auction... fora 
principal whose identity has been disclosed ....” This 
can have no meaning other than that the auctioneer must 
have made before the sale some kind of public announce- 
ment which identifies the owner of the property which 
is to be sold. It is not for this court, but only for the 
Legislature, to determine the wisdom, necessity, or effec- 
tiveness of such a requinement. The Legislature did not 
abrogate the rule of State Securities Co. v. Svoboda, 
supra. It provided an exemption only upon compliance 
with the condition of the statute. We cannot read this 
condition in question out of the statute. As noted earlier, 
the stipulated evidence is that the defendant had the 
identity of the owner available to those who made in- 
quiry and was ready to make disclosure. This does not 
meet the statutory requirement. The stipulated evi- 
dence does not indicate that any disclosure was in fact 
made. See Dodge v. Blood, 299 Mich. 364, 300 N. W. 12i, 
138 A. L, R. 322. 

The plaintiff asserts that the defendant did not bring 
itself within the exemption of the statute because of 
the constructive notice afforded by the recording of the 
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security instrument. This contention must be rejected. 
The legislative history of the statute clearly indicates 
that the term notice in the statute refers to actual and 
not constructive notice. 

The statute in question does not violate any of the 
constitutional provisions cited by the plaintiff. A per- 
son has no property—no vested interest—in any rule of 
the common law. While rights of property created by 
the common law cannot be taken without due process, 
the law as a rule of conduct, may, subject to constitu- 
tional limitations, be changed at the will of the Legis- 
lature. Mondou v. New York, New Haven & Hartford 
R.R. Co., 223 U.S. 1, 32 S. Ct. 169, 56 L. Ed. 327. The 
Legislature may abrogate a right of action for a tort to 
happen in the future. 16A C. J. S., Constitutional Law, 
$ 643, p. 911; Nadzius v. Lahr, 253 Mich. 216, 234 N. W. 
581, 74 A. L. R. 1189; Silver v. Silver, 280 U.S. 117, 50 S. 
Ct. 57, 74 L. Ed. 221, 65 A. L. R. 939. See, also, Mon- 
tana Meat Co. v. Missoula Livestock Auction Co., 125 
Mont. 66, 230 P. 2d 955. 

The plaintiff contends section 69-109.01, R. R. S. 1942, 
is impliedly repealed by the Uniform Commercial Code. 
A thorough examination of the code indicates this claim 
is unfounded. 

We next turn to the defendant’s contention that be- 
cause it is a livestock marketing agency licensed under 
the Federal Packers and Stockyards Act of 1921 it is 
exempted from liability for conversion under the cir- 
cumstances here. The act does not by its express terms 
purport to provide any such exemption. The contention 
is founded upon the premise that the marketing agency 
is in the nature of a public utility and required to serve 
all, and therefore is to be treated differently than an 
ordinary agent who cooperates in the conversion even 
though innocently. Most state and federal courts which 
have had occasion to consider the question have re- 
jected the defendant’s position. The rationale is well set 
forth in a recent decision of the Supreme Court cf Mis- 
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scuri in Farmers State Bank v. Stewart (Mo.), 454 S. 
W. 2d 908, where the principal cases on the point are 
discussed. This case overruled an earlier Missouri ap- 
pellate court decision, Blackwell v. Laird, 236 Mo. App. 
1217, 163 S. W. 2d 91. See, also, Birmingham v. Rice 
Bros., 238 Iowa 410, 26 N. W. 2d 39, 2 A. L. R. 2d 1108 
(a 5-4 decision with a vigorous dissent); the Annotation 
at 96 A. L. R. 2d 225; and the cases cited in 1 A. L. R. 
2d L. C. S. 192. Sullivan Co. v. Wells, 89 F. Supp. 317 
(D. C., Neb.), and a few other cases support a con- 
trary rule. 

The judgment of the trial court must be reversed and 
the cause remanded for further proceedings consistent 
with this opinion. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL LOWREY, 


APPELLANT, 
191 N. W. 2d 600 


Filed November 12, 1971. No. 37934. 


1. Criminal Law: Evidence. A person charged with a crime may 
be convicted on circumstantial evidence only. 

2. Criminal Law: Evidence: Jury: Instructions. The activities of 
a thief ordinarily are secretive and are not usually carried out 
in the presence of witnesses. When the commission of the 
offense is carried out in such a manner, circumstantial evidence 
is necessarily the only evidence available, and where there are 
many circumstances pointing to the guilt of the defendant the 
question is for the jury under proper instructions safeguarding 
the rights of the defendant. 


Appeal from the district court for Richardson County: 
WiLi1aM F. COLWELL, Judge. Affirmed. 


Peter B. Beekman, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 
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State v. Lowrey 


Heard before SPENCER, BosLaucH, SmitH, McCown, 
Newton, and Cuinton, JJ. 


SPENCER, J. 

Defendant Michael Lowrey appeals from his convic- 
tion for grand larceny. The sole issue presented is the 
sufficiency of the evidence to sustain the conviction. 
We affirm. 

Defendant was charged with stealing United States 
currency of the value of $5,150 from the husband of 
his grandmother. Five thousand dollars of that sum 
was in $100 bills; the balance was in $50 bills. The 
money had been concealed in the trailer home of the 
victim. 

The jury could have determined from the evidence 
that on the evening of August 4, 1970, defendant did not 
have sufficient funds to buy cigarettes. Late that eve- 
ning he was taken to his stepgrandfather’s home to 
sleep in a truck which was parked in that location. The 
next day he purchased an automobile for $2,800, using 
28 $100 bills. Five days later he traded that car for 
another one, paying an additional $800, in $100 bills. 
Four other $100 bills are accounted for in the evidence. 
One of them was given to an associate who was also 
charged with the same offense. This witness testified 
that the defendant, in response to a question as to 
whether he had stolen his stepgrandfather’s money, re- 
plied that he had stolen a part of it. 

The defendant argues that the evidence against him 
is entirely circumstantial. Even if we were to assume 
this premise and ignore the admission of defendant to 
his associate, the evidence is ample to sustain his con- 
viction. A person charged with a crime may be con- 
victed on circumstantial evidence only. State v. Cole- 
man, 186 Neb. 571, 184 N. W. 2d 732. 

The following from State v. Ohler, 178 Neb. 596, 134 
N. W. 2d 265, is particularly pertinent herein: “A jury, 
after considering the foregoing circumstances and the 
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inferences reasonably to be drawn therefrom, had ample 
evidence from which a finding of guilt could be found 
under the instructions of the court, informing it of the 
findings necessary to sustain such a conviction. The ac- 
tivities of a thief ordinarily are secretive and are not 
usually carried out in the presence of witnesses. When 
the commission of the offense is carried out in such a 
manner, circumstantial evidence is necessarily the only 
evidence available and where, as here, there are many 
circumstances pointing to the guilt of the defendant, the 
question is for the jury under proper instructions safe- 
guarding the rights of the defendant. In such a situa- 
tion the question of the guilt or innocence of the de- 
fendant is for the jury.” 
Judgment affirmed. 
AFFIRMED. 


STATE OF NEBRASKA EX REL. DorOTHY B. SANDERS, 


APPELLANT, V. EVELYN M. DoyLE, APPELLEE. 
191 N. W. 2d 545 


Filed November 12, 1971. No. 379387. 


1. Parent and Child: Divorce: Infants: Judgments. Where a par- 
ent has forfeited the right to custody of her children and the 
custody has been awarded to someone other than a parent, 
ordinarily the fact that the parent is now rehabilitated is not 
a sufficient change in circumstances to require a change in 
custody. 

2. Parent and Child: Divorce: Infants. In determining the custody 
of children of tender years, the court will give consideration to 
the fact that the children have formed a natural attachment 
for a person who has stood in the relation of a parent. 

Although the preference of children 

as to custody is not controlling, it is a factor that will be con- 

sidered by the court. 


Appeal from the district court for Lincoln County: 
Hucu Stuart, Judge. Affirmed. 


Padley & Dudden, for appellant. 
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State ex rel. Sanders v. Doyle 


Beatty, Morgan & Vyhnalek, for appellee. 


Heard before WuirtE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTON, and CLinton, JJ. 


BosLauGuH, J. 

This action arises out of a controversy over the cus- 
tody of two minor children, Gay Lynn Doyle and Louis 
Ivan Doyle. The district court awarded the custody of 
the children to Evelyn M. Doyle Kleinow, the defend- 
ant. The plaintiff, Dorothy B. Sanders, appeals. 

The plaintiff and Ivan F. Doyle were married on Feb- 
ruary 20, 1954. Gay Lynn Doyle was born on February 
11, 1958. Louis Ivan Doyle was born on March 12, 1960. 
In February 1966, the plaintiff left her husband and 
children in North Platte, Nebraska, and followed Joe 
Sanders to Wyoming. There she divorced Ivan F. Doyle 
on April 18, 1966, and married Joe Sanders on June 8, 
1966. 

On September 2, 1966, the defendant and Ivan F. 
Doyle were married. On November 3, 1966, the custody 
of the two minor Doyle children was awarded to Ivan 
F. Doyle by the district court. Ivan F. Doyle died on 
May 18, 1967, as the result of an accident. After his death 
the children continued to live with the defendant, their 
stepmother. 

On June 5, 1967, the plaintiff commenced this action 
1o obtain the custody of the children. The trial court 
found that the plaintiff had abandoned the children ana 
forfeited her right to their custody, and awarded the 
custody of the children to the defendant. The plain- 
tiff filed a motion for new trial but the motion was not 
heard: until October 6, 1969. 

On that date the parties filed an application alleging 
that they had entered into an agreement settling the 
matters in controversy between them, and requesting 
that the court approve the agreement. The agreement 
provided that an appeal from the probate proceeding in 
county court should be dismissed; that the proceeds of 
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an insurance policy should be divided 14 to the defend- 
ant and % to the plaintiff; that the proceeds from an 
action arising out of the injury and death of Ivan F. 
Doyle should be divided 24 to the defendant and 14 to 
the children of Ivan F. Doyle; and that the custody of 
the minor children should be awarded to Orrie Pursel, 
their maternal grandfather. The trial court approved 
the agreement, transferred the custody of the children 
to Orrie Pursel, and overruled the plaintiff’s motion for 
new trial. 

Shortly thereafter, Orrie Pursel permitted the children 
to live in the home of the plaintiff. A motion by the 
defendant to cite the plaintiff and Orrie Pursel for con- 
tempt resulted in their being fined on January 14, 1970. 

On February 19, 1970, the plaintiff filed an applica- 
tion for an order permitting the children to live with her 
while the custody would remain with Orrie Pursel. A 
cross-application was filed by the defendant nequesting 
that the custody of the children be placed with her. 
After a lengthy hearing the trial court found that Orrie 
Pursel was not willing to continue his custody under the 
order of October 6, 1969; that the plaintiff had forfeited 
her right to custody; and that the custody of the chil- 
dren should be awarded to the defendant. It is from this 
judgment that the plaintiff appeals. 

The plaintiff contends that since she is the natural 
mother of the children, she has a superior right to their 
custody. The plaintiff concedes in her brief that at the 
time of her separation from Ivan F. Doyle she was unfit 
to have the custody of the children. She contends, how- 
ever, that she has now rehabilitated herself and is a 
proper and suitable person to have the custody cf her 
children. 

Where a parent has forfeited the right to custody of 
her children and the custody has been awarded to some- 
one other than a parent, ordinarily the fact that the 
parent is now rehabilitated is not a sufficient change in 
circumstances to require a change in custody. See, 
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McNeil v. McNeil, 182 Neb. 759, 157 N. W. 2d 185; Pol- 
lard v. Galley, 178 Neb. 587, 134 N. W. 2d 261. 

The record fully supports the trial court’s finding that 
the plaintiff abandoned her children in 1966. The care 
of the children then devolved upon the father, Ivan F. 
Doyle, and the defendant after the marriage on Septem- 
ber 2, 1966. After his death on May 18, 1967, the children 
continued in the care of the defendant until October 6, 
1969. During this time a strong attachment formed 
between the children and the defendant. 

In determining the custody of children of tender years, 
the court will give consideration to the fact that the 
children have formed a natural attachment for a per- 
son who has stood in the relation of a parent. See, Wil- 
liams v. Williams, 161 Neb. 686, 74 N. W. 2d 548; State 
ex rel. Cochrane v. Blanco, 177 Neb. 149, 128 N. W. 
2d 615. 

At the hearing in July 1967, and again at the hearing 
in July 1970, the children each expressed a definite 
preference to live in the home of the defendant. Al- 
though the preference of the children as to custody is 
not controlling, it is a factor that will be considered 
by the court. See, Gray v. Hartman, 181 Neb. 590, 150 
N. W. 2d 120; State ex rel. Cochrane v. Blanco, supra; 
Goodman v. Goodman, 180 Neb. 83, 141 N. W. 2d 445. 

The defendant is now 47 years of age. Her husband is 
49 years of age. They live in a modern home on a farm 
near Wellfleet, Nebraska. The record sustains a finding 
that this is a proper and suitable home for the children 
and that they are loved and well cared for by the de- 
fendant and her husband. 

The plaintiff is 43 years of age and lives in North 
Platte, Nebraska. Her husband is employed by the Union 
Pacific Railroad but is near retirement. His age was 
stated in the record to be 65, 66, or 69 years. He did not 
testify at the hearing in July 1970, and it is apparent 
that he would be able to furnish but little parental 
guidance and assistance to the children. There is evi- 
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dence to the effect that the children do not relate with 
him and develop a nervous condition after living in the 
plaintiff’s home. 

The controlling issue in this case is the best interest 
of the children. The record fully sustains the finding of 
the trial court that it is in the best interest of the chil- 
dren that they be placed in the custody of the defendant. 

The judgment of the district court is affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, v. ALVARO BRAVO 
ESCAMILLA, APPELLANT, 
191 N. W. 2d 548 


Filed November 12, 1971. No. 37965. 


1. Criminal Law: Words and Phrases. A lesser included offense is 
one which includes some of the elements of the crime charged 
without the addition of any element irrelevant to the crime 
charged. . 

2. Criminal Law: Trial: Witnesses. The asking of improper ques- 
tions of a witness to which objections are sustained by the court 
does not constitute prejudicial error in the absence of a show- 
ing that defendant was thereby deprived of a fair and impartial 
trial. 

8. Criminal Law: Trial: Jury: Evidence. The test by which a jury 
shall determine the sufficiency of circumstantial evidence in 
a criminal prosecution is whether the facts and circumstances 
tending to connect the accused with the crime charged are of 
such conclusive nature as to exclude to a moral certainty every 
rational hypothesis except that of guilt. 

4, Criminal Law: Sentences: Appeal and Error. Unless an abuse 
of discretion appears, a sentence imposed by the trial court 
within statutory limits will not be disturbed on appeal. 


Appeal from the district court for Box Butte County: 
RosErt R. Moran, Judge. Affirmed. 


Alfred J. Kortum, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ. 


McCown, J. 

A jury found the defendant guilty of the crime of 
robbery and he was sentenced to the maximum term of 
50 years imprisonment. 

This is the second time this case has been before this 
court. The facts are graphically set out in our former 
opinion. See State v. Escamilla, 182 Neb. 466, 155 N. 
W. 2d 344. That occasion involved an appeal from a 
plea of guilty and a sentence of 50 years. This court 
affirmed the conviction and sentence. Thereafter, in 
compliance with an order from the Federal District 
Court, the guilty plea was set aside on constitutional 
grounds, and the trial to a jury now before us followed. 
The trial to the jury established and confirmed the facts 
recited in the previous opinion of this court. 

The defendant first complains that the court erred in 
refusing to instruct the jury as to the offense of assault 
with intent to inflict great bodily injury on the theory 
that it was a lesser included offense. The court did in- 
struct the jury as to the lesser included offense of as- 
sault with intent to commit robbery but refused to in- 
struct as requested by the defendant. It seems clear 
that a charge of assault with intent to inflict great bodily 
injury is not a lesser included offense to a charge of rob- 
bery. A lesser included offense is one which includes 
some of the elements of the crime charged without the 
addition of any element irrelevant to the crime charged. 
See State v. Jones, 186 Neb. 303, 183 N. W. 2d 235. De- 
fendant’s assertion on this count is without merit. 

The defendant next asserts that a motion for mistrial 
made during the examination of a witness should have 
been granted. Robert A. Lacy, a police officer, had iden- 
tified certain items of clothing as being the same ones 
he had found in the defendant’s residence, and that he 
had sent them to the F.B.I. for examination. The follow- 
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ing, which constitutes the basis for defendant’s assertion 
of error, then occurred: “Q * * * And how did you 
happen to go to the apartment, looking for these items? 
A They were — the items that Alvaro was wearing the 
night before — Mr. Kortum: (interjecting) We object 
to this as calling for a conclusion of the witness, and im- 
proper, and move for a mistrial. The Court: The ob- 
jection is sustained. The jury will disregard the answer. 
Your motion is overruled.” 

It is clear that any possible error involved here was 
not prejudicial nor did it influence the jury to reach 
an improper verdict. Even if the questions were deemed 
improper, the asking of improper questions of a witness 
to which objections are sustained by the court does not 
constitute prejudicial error in the absence of a showing 
that defendant was thereby deprived of a fair and im- 
partial trial. State v. Country, 184 Neb. 493, 168 N. W. 
2d 918. A defendant is entitled to a fair trial but not 
a perfect one. State v. Kirby, 185 Neb. 240, 175 N. W. 
2d 87. We find no error prejudicial to the defendant. 
If there was any error, it was harmless, was cured by the 
court’s action, and is within the ambit of the quoted rule. 

The defendant also contends that the evidence was 
circumstantial and was insufficient to support the ver- 
dict. To the contrary, the evidence of guilt was over- 
whelming. Except for the fact that the victim was 
unable to make an eyewitness identification of the de- 
fendant because she had been permanently blinded in 
the course of the crime, this case is about as strong as a 
case can be where there is no direct eyewitness identi- 
fication. — 

The test by which a jury shall determine the suffici- 
ency of circumstantial evidence in a criminal prosecution 
is whether the facts and circumstances tending to con- 
nect the accused with the crime charged are of such 
conclusive nature as to exclude to a moral certainty 
every rational hypothesis except that of guilt. Guy v. 
Doeschot, 183 Neb. 557, 162 N. W. 2d 524.. The jury was 
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so instructed in this case and its determination of guilt 
is more than amply supported by the record. 

The final contention by the defendant is that the sen- 
tence was excessive. Deliberately gouging out the eyes 
of a human being producing permanent blindness reflects 
a sadistic savage cruelty that is almost unbelievable. 
The facts and the basis for this court’s view on the ex- 
cessiveness of the sentence here are extensively set out 
in our former opinion. That view remains unchanged. 
The presentence investigation report now before the 
court shows that defendant’s criminal conduct has occa- 
sioned almost continuous correctional confinement for 
him since he was 10 years old. It also shows a convic- 
tion and sentence for assault with intent to do great 
bodily injury which occurred since defendant has been 
in prison on the charge involved here. Unless an abuse 
of discretion appears, a sentence imposed by the trial 
court within statutory limits will not be disturbed on 
appeal. State v. Escamilla, supra. 

The judgment of the district court is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. KEITH JAY BRATTON, 
APPELLANT. 
191 N. W. 2d 612 


Filed November 19, 1971. No. 37866. 


1. Criminal Law: Right to Counsel: Indigents. The right of an 
indigent to have counsel does not give him the unbridled right 
to be represented by counsel of his own choosing. 


2. The right of an indigent to counsel 
cannot be manipulated so as to obstruct orderly procedure in 
the courts or to interfere with the fair administration of justice. 

3. When a defendant becomes dissatisfied 


with court-appointed counsel, unless he can show good cause 
to the court for the removal of counsel, his only alternative is 
to proceed pro se if he is competent to do so. 
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Appeal from the district court for Douglas er 
DonaLp Bropkey, Judge. Affirmed. 


Frank B. Morrison, Stanley A. Krieger, and Keith 
Jay Bratton, for appellant. 


Clarence A. M. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuirE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


SPENCER, J. 

Defendant, Keith Jay Bratton, was convicted of rob- 
bery and sentenced to an indeterminate term in the 
Nebraska Penal and Correctional Complex. His court- 
appointed counsel assigns as error the failure of the trial 
court to adequately advise defendant of his right to rep- 
resent himself pro se. Defendant, pro se, additionally 
assigns as error: (1) That he did not waive a prelim- 
inary hearing in the municipal court; (2) that he was 
not allowed to call defense witnesses; (3) that he was 
not allowed to impeach a State’s witness; (4) that the 
State purposely and illegally suborned perjury; (5) that 
the evidence is insufficient to sustain a conviction; and 
(6) that there were errors in the court’s instructions to 
the jury. We consider first the assignment of error by 
defendant’s court-appointed counsel. 

The record as it pertains to defendant’s request for 
appointment of counsel is as follows: On August 10, 
1970, the defendant in a poverty affidavit sought “ap- 
pointment of counsel to represent me and to advise me 
as to my rights under the law.” The public defender was 
appointed. On August 21, 1970, the defendant, in a 
handwritten motion, stated inter alia that the defend- 
ant “will accept any lawyer appointed by this court, 
except the public defender office.” On September 17, 
1970, the day of the trial, previous to impaneling a jury, 
the court, out of the presence of the jury panel, con- 
sidered defendant’s motion for the appointment of sub- 
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stitute counsel. Defendant was present with Mr. Carey 
and Mr. Cullan of the public defender’s staff. Defend- 
ant advised the court that he did not feel he would be 
adequately represented by the public defender’s office, 
and stated: “Last Friday I was in the courtroom three 
times, and on the last occasion Judge—Judge Krell, I 
believe—told me that I would be able to represent m1j- 
self. I did not have any desire to represent myself, but 
rather than going in with the Public Defender’s Office, 
I so stated that I would do that, and he instructed the 
Public Defender, Mr. Cullan, to give me records that he, 
hisself, now hold, give me duplicate of these records, 
and Mr. Cullan, he was also instructed, the Public De- 
fender’s Office, to make available to me various law 
books and until this date, I have not received any law 
books or any assistance as to the method of going about 
defending myself although I really didn’t wish to do it.” 
(Emphasis supplied.) 

In response to defendant’s allegations, Mr. Carey 
stated that on the 11th day of September 1970, defendant 
appeared before Judge Hamilton and said that he wished 
to represent himself and to discharge the public de- 
fender’s office, and an order was accordingly entered 
by Judge Hamilton and trial was set for September 14. 
On September 14, defendant requested that the public 
defender’s office again be appointed to represent him. 
On this occasion Mr. Carey was directed to assist Mr. 
Cullan in defendant’s defense, and trial was scheduled 
for September 17. Both Mr. Carey and Mr. Cullan par- 
ticipated in the trial. 

There is general agreement that an indigent defendant 
is not entitled to select the counsel to be appointed for 
him. State v. Powell, 277 N. C. 672, 178 S. E. 2d 417 
(1971). Neither can his right to counsel be manipulated 
so as to obstruct orderly procedure in the courts or to 
interfere with the fair administration of justice. United 
States ex rel. Baskerville v. Deegan, 428 F. 2d 714, (2d 
Cir., 1970). 
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The following language from State v. Fagerstrom, 286 
Minn. 295, 176 N. W. 2d 261 (1970), is pertinent herein: 
“However, the right of an indigent to have counsel does 
not give him the unbridled right to be represented by 
counsel of his own choosing. The court is obligated to 
furnish an indigent with a capable attorney, but he must 
accept the court’s appointee. Although he may ask for 
a substitution, his request will be granted only if excep- 
tional circumstances exist and the demand seems rea- 
sonable.” 

In order for a defendant to secure substitute court- 
appointed counsel, he must show good cause to the court 
for the removal of present counsel. This the defendant 
failed to do, as is fairly apparent from the recitals above. 
Many defendants on occasions become dissatisfied with 
court-appointed counsel but mere dissatisfaction is not 
grounds for removal of such counsel. When a defendant 
becomes dissatisfied with court-appointed counsel, his 
only alternative is to proceed pro se if he is competent 
to do so. Here, however, it is apparent that defendant 
wanted counsel, any counsel not a member of the public 
defender’s office. Defendant was adequately informed 
that he had the right to proceed pro se. When he was 
given that right on September 11, he later changed his 
mind. If on September 17, the defendant did not want 
to proceed with the counsel provided, he had a right to 
discharge court-appointed counsel and to proceed pro 
se. He was required to make an unequivocal request to 
do so. This he did not do. There is no merit to this 
assignment. 

. Defendant’s pro se assignments of error are equally 
frivolous. Assignments of error (1) and (6) are not 
even referred to or mentioned in any manner in defend- 
ant’s argument. While the municipal court record is not 
a part of the transcript herein, defendant’s own statement 
would indicate that a preliminary hearing was held. 

As to assignment (6), the record indicates that the in- 
structions were submitted to counsel for approval and 
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after suggested changes were made, the instructions were 
approved as amended. 

On assignment (2), the record indicates that detend- 
ant’s counsel filed an affidavit requesting process for 
certain defense witnesses, and the clerk of the district 
court was ordered to issue such process. 

As to assignment (3), defendant testified at the trial, 
and his version of the affair was before the jury. His 
counsel did attempt to impeach the complaining witness. 
Credibility was definitely in issue, with the jury accept- 
ing the version of the complaining witness rather than 
that of the defendant. Assignment (4) is a conclusion 
which finds no support in the record, nor is there any 
merit to assignment (5). 

Judgment affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. HENRY REICHEL, 
APPELLANT. 
191 N. W. 2d 826 


Filed November 19, 1971. No. 37874. 


1. Post Conviction: Motions, Rules, and Orders. The Nebraska 
Post Conviction Act requires that unless the motion and the 
files and records of the case show that the petitioner is entitled 
to no relief, the court shall grant a prompt evidentiary hear- 
ing, determine the issues, and make findings of fact and con- 
clusions of law with respect thereto. 

2. Post Conviction: Motions, Rules, and Orders: Pleadings. A mo- 
tion for relief under the Nebraska Post Conviction Act must 
state all grounds which are available to the prisoner as a basis 
for relief at the time the motion is filed. 

After a first motion for post con- 
viction relief has been judicially determined, any subsequent 
motion for post conviction relief from the same conviction and 
sentence may be dismissed by the district court, unless the mo- 
tion affirmatively shows on its face that the basis relied upon 
for relief was not available at the time of filing a prior motion 
for post conviction relief. 
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Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Merritt E. James, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuitE, C. J., BosLaucH, Smitu, McCown, 
Newton, and CuInTon, JJ. 


McCowy, J. 

This is a post conviction action involving the right to 
counsel, The motion to vacate sentence was overruled 
by the district court without an evidentiary hearing 
after a review of the records and files in the case. 

In 1966, the defendant was found guilty of burglary 
and found to be an habitual criminal, and was sentenced 
to 10 years imprisonment. The evidence of prior fel- 
onies presented to support the habitual criminal count 
included a 1958 burglary conviction. The record of 
that 1958 conviction states: “* * * defendant appears 
without counsel and after specifically waiving prelim- 
inary hearing, service of copy of the information, twenty- 
four hours in which to plead and right of counsel, said 
defendant standing at the bar of this court in open court 
is duly arraigned * * *.” The 1966 burglary conviction 
was appealed to this court and affirmed. See State v. 
Riley et al., 182 Neb. 300, 154 N. W. 2d 741 (1967). Later 
the defendant filed a motion for post conviction relief. 
The alleged grounds for relief involved discovery pro- 
cedures in the 1966 burglary trial. That post conviction 
motion was overruled by the district court without an 
evidentiary hearing and that action was affirmed by this 
court. See State v. Reichel, 184 Neb. 194, 165 N. W. 2d 
743 (1969). The present post conviction proceeding 
based on the right to counsel issue was commenced June 
23, 1970. 

The defendant contends that the 1958 record on its 
face is insufficient to show an intelligent and under- 
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standing waiver of the right to counsel. The federal cases 
support that position. See, Gideon v. Wainright, 372 
U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799, 93 A. L. R. 2d 
733; Burgett v. Texas, 389 U. S. 109, 88 S. Ct. 258, 19 
L, Ed. 2d 319; Losieau v. Sigler, 406 F. 2d 795 (8th Cir., 
1969); Beasley v. Wilson, 370 F. 2d 320 (9th Cir., 1966). 

The State suggests that the mere recitation in the 
record that the defendant waived the right to counsel is 
sufficient to place the burden of proof upon the defend- 
ant to show that he did not intelligently and understand- 
ingly waive counsel. Even if we assumed that contention 
to be correct, no evidentiary hearing was granted at 
which either the defendant or the State would have been 
able to produce evidence. Having the burden of prcof 
ordinarily presupposes the right to introduce evidence. 

The Nebraska Post Conviction Act requires that un- 
less the motion and the files and record of the case show 
that the petitioner is entitled to no relief, the court 
shall grant a prompt evidentiary hearing, determine the 
issues, and make findings of fact and conclusions of law 
with respect thereto. State v. Virgilito, ante p. 328, 190 
N. W. 2d 781. 

If the motion for post conviction relief here were the 
first occasion on which the defendant had sought to chal- 
lenge this conviction in a post conviction proceeding, we 
would be forced to require the granting of an evidentiary 
hearing upon the issues raised here. However, this is the 
second occasion on which the defendant has sought post 
conviction relief from the same conviction and sentence, 
although the grounds now asserted are different. These 
grounds, however, were available to the defendant at the 
time of his former motion to vacate conviction and 
sentence. 

There ought to be some final end to litigation in a 
criminal case. Post conviction procedures come into 
play only after traditional criminal procedures have been 
completed. Post conviction remedies are cumulative and 
are not concurrent with any other remedy. There is 
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no justification for allowing a prisoner to continue litiga- 
tion endlessly by piecemeal post conviction attacks on his 
conviction and sentence. 
' Section 29-3001, R. S. Supp., 1969, dealing with our 
post conviction procedure, provides in part: “The court 
need not entertain a second motion or successive motions 
for similar relief on behalf of the same prisoner.” We 
hold that a motion for relief under the Nebraska Post 
Conviction Act must state all grounds which are avail- 
able to the prisoner as a basis for relief at the time the 
motion is filed. After a first motion for post conviction 
relief has been judicially determined, any subsequent 
motion for post conviction relief from the same con- 
viction and sentence may be dismissed by the district 
court, unless the motion affirmatively shows on its face 
that the basis relied upon for relief was not available 
at the time of filing a prior motion for post conviction 
relief. 

The action of the district court was correct and is 
affirmed. 
AFFIRMED. 
SPENCER, J., not participating. 


MarJoRIE J. KANE, APPELLANT, V. UNITED CATHOLIC SOCIAL 
SERVICES OF OMAHA, INC., APPELLEE. 
191 N. W. 2d 824 
Filed November 19, 1971. No. 37962. 


Infants: Parent and Child: Statutes: Adoption: Acknowledgments. 
A relinquishment of a child for adoption made voluntarily and 
in accordance with the provisions of section 43-106.01, R. R. S. 
1948, is not revocable. 


Appeal from the district court for Douglas County: 
JAMES P. O'BRIEN, Judge. Affirmed. 


S. J. Albracht and Michael P. Cavel of Lathrop, Al- 
bracht & Dolan, for appellant. 
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John H. Kellogg, Jr., of Hotz, Byam & Kellogg, for 
appellee, 


Heard before WHITE, C. J., SPENCER, BosLAUGH, SMITH, 
McCown, NEwrTon, and Ciinton, JJ. 


CLINTON, J. 

The relator filed in the district court an application 
for writ of habeas corpus testing the right of the re- 
spondent to the custody of and its right to consent to the 
adoption of the infant son of the relator. The relator, 
age 22, is the natural mother of the child who was born 
out of wedlock October 11, 1970. The respondent is a 
licensed child placement agency under the statutes of 
the State of Nebraska. On October 21, 1970, the mother 
executed a relinquishment under the provisions of sec- 
tion 43-106.01, R. R. S. 1948, and delivered custody of the 
child to the agency. The agency at that time in writing 
accepted responsibility for the child as required by 
statute. 

The application alleges that relator signed papers with- 
out knowing their contents and that the child is being 
unlawfully held by the agency. There is no real dispute 
in the evidence. The relator’s own testimony, as well 
as that of the other witnesses, clearly and without dis- 
pute shows that she knew the contents and the nature 
and effect of the relinquishment which she executed at 
the time she delivered custody of the baby to the agency. 
The relinquishment in form satisfies the statutory re- 
quirements and the evidence shows that it was acknowl- 
edged and witnessed in conformity with the statute. 

The mother’s position, as stated by her attorney dur- 
ing the trial, is that the relinquishment is the fruit of 
“economic coercion and economic duress” and therefore 
should not bind her. She acknowledges that no repre- 
sentative of the agency exercised any duress or coercion 
of any kind or degree to induce her to execute the re- 
linquishment. 

The evidence shows that the mother was gainfully 
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employed until about 3 months before the child’s birth 
when she took a leave of absence from her employment; 
that her employment was open to her after the birth of 
her child; that she had an apartment of her own; and, 
before the child’s birth, determined that she would keep 
the baby and to that end had acquired certain equip- 
ment and had made arrangements for someone to care 
for the child when she returned to work. These plans, 
the evidence shows, were frustrated because of the ex- 
haustion of her financial resources and because the 
child’s birth resulted in complications which required 
her to remain away from her employment and to be 
under a doctor’s care for 2 weeks after her release from 
the hospital. The relator and her baby stayed at the 
home of relator’s parents after she and the baby were 
discharged from the hospital and up to the time of the 
execution of the relinquishment. The evidence shows 
that the relator’s parents, particularly her mother, wanted 
her to relinquish the child for adoption and made known 
their desires to her, and that the relator’s mother made 
the initial contact with the agency. 

In the two discussions which the relator had with 
agency representatives, one before signing the relin- 
quishment and one at the time of the execution of the 
relinquishment, the matter of the relator’s finances was 
not discussed. She did not ask for or receive any advice 
on possible sources of financial aid which might have 
enabled her to keep the child. At the trial when asked 
why she gave the child up, she stated: ‘Because I 
didn’t have any money to take care of him or food or 
anything.” And in reply to the question, “... did you 
see any possibility of feeding the child and caring for 
the child yourself?” she answered: “No. I didn’t know 
what else to do... .” On cross-examination she stated: 
“I didn’t have any other choice.” 

The relator contends that the respondent had a duty 
to make inquiry concerning her economic circumstances 
and to suggest to her ways and means which would have 
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enabled her to keep the baby. The law places on the 
placement agency no such obligation. 

The second day after the execution of the relinquish- 
ment, upon learning from a friend that she could obtain 
financial assistance and child support from the Depart- 
ment of Welfare, she called the agency and told them 
she wanted the baby back. The agency did not return 
the baby although there. apparently was some discussion 
concerning this, the nature of which is not disclosed by 
the record. 

Section 43-106.01, R. R. S. 1943, provides in part as 
follows: ‘When a child shall have been relinquished 
by written instrument, as provided by sections 43-104 
and 43-106, . . . to a licensed child placement agency 
and the agency has, in writing, accepted full responsi- 
bility for the child, the person so relinquishing shall be 
relieved of all parental duties toward and all responsi- 
bilities for such child and have no rights over such 
child.” (Emphasis supplied.) This case is governed 
by the statute and Batt v. Nebraska Children’s Home 
Society, 185 Neb. 124, 174 N. W. 2d 88. The relinquish- 
ment if voluntary, as it is here, is not revocable. Stresses, 
motivations, and circumstances such as are outlined by 
the evidence are probably present in many cases such as 
this. Much as we are moved by the mother’s evident 
desire for her child and the unfortunate circumstances 
which motivated her decision to sign the relinquishment, 


we have no choice but to affirm the judgment. 
AFFIRMED. 


Grorce C,. BELEK ET AL., APPELLANTS, V. TRAVELERS 


INDEMNITY COMPANY ET AL., APPELLEES. 
191 N. W. 2d 819 


Filed November 19, 1971. No. 37966. 


Judgments: Trial: Appeal and Error. The judgment of the trial 
court in an action where the jury has been waived has the effect 
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of a verdict of a jury and will not be set aside unless clearly 
wrong. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge, Affirmed. 


Gross, Welch, Vinardi, Kauffman, Schatz & Day, for 
appellants. , 


Stephen A. Davis of Cassem, Tierney, Adams & Hen- 
atsch, John S. Samson, and Daniel G. Dolan, for appellees. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwtTon, and CLinton, JJ. 


Cuinton, J. 

This is a declaratory judgment action. The sole ques- 
tion involved is whether the defendant, Travelers In- 
demnity Company, insured a certain 1960 Cadillac auto- 
mobile belonging to the defendant Robert S. Nielsen. 

It is claimed that a soliciting agent of Travelers orally 
agreed in a telephone conversation with Nielsen short- 
ly after the acquisition of the Cadillac by Nielsen to 
add said vehicle by endorsement to a previously issued 
policy covering a 1966 Volkswagen owned by Nielsen. 
Travelers denies such an agreement. The disputed fact 
issues were tried by the court without a jury. The trial 
court found in favor of Travelers. We affirm. 

Nielsen testified he talked to the agent of Travelers 
by telephone and explained he had bought the car and 
wanted liability but not collision coverage on it, and that 
the agent told him he would take care of it. The agent 
denied knowledge of any such conversation and ex- 
pressed his belief that there was no such conversation 
because if there had been there would have been some 
kind of follow-up on it. No additional policy or rider 
was issued. No billing was made for additional premium 
and none was paid. The evidence shows that Nielsen 
had purchased various types of insurance from the 
agency for a number of years and did not always pay 
specific billings but made payment on account from 
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time to time on request. The evidence further shows 
that prior to the alleged conversation Nielsen had been 
billed for the premium on the Volkswagen by a billing 
which specifically identified that car. The premium on 
the Volkswagen had not been paid at the time of the 
alleged conversation. About 1 month later Nielsen was 
billed again for the same amount. A month later he 
was again billed for the same amount plus the premium 
on a workmen’s compensation policy. Nielsen explained 
that he did not pay specific attention to the contents of 
the billings. After the accident which gave rise to the 
coverage question the agent furnished an accident re- 
port form to Nielsen and to the plaintiff Belek, who 
was the driver of the Cadillac at the time of the accident, 
together with envelopes for mailing. The evidence in- 
dicates the accident reports were mailed to Travelers and 
that Belek at least completed and mailed to the Depart- 
ment of Motor Vehicles of the State of Nebraska Part 
II of the report. He indicated thereon coverage by 
Travelers Insurance Company policy No. 008 183 675, 
which other evidence indicates is the policy on the 
Nielsen Volkswagen. Following the accident Nielsen ob- 
tained a replacement automobile for the Cadillac and 
called the agent and caused this vehicle to be added to 
the Volkswagen policy. He was subsequently billed for 
this and paid the premium thereon. The evidence shows 
that Nielsen was once employed by an insurance agency 
and apparently had some familiarity with the conduct of 
such a business. 

The trial court in its findings against the plaintiffs 
laid considerable weight upon certain aspects of the evi- 
dence as indicated by the following findings: “Nielsen 
indicated that he assumed that he had coverage on the 
Cadillac until he learned differently after the accident 
on August 23, 1967. . . . He made this assumption in 
spite of the notices of March 25 and April 25, 1967, and 
in spite of the fact that for a period of 6 months he had 
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received no policy covering the Cadillac and had paid 
no premium on such a policy.” 

We believe the facts recited in the court’s findings 
considered in light of Nielsen’s knowledge of the insur- 
ance business tipped the scales in favor of a conclusion 
that there had been no agreement to insure the Cadillac. 
The judgment of the trial court in an action where the 
jury has been waived has the effect of a verdict of a 
jury and will not be set aside unless clearly wrong. 
American Standard Ins. Co. v. Tournor, 186 Neb. 585, 
185 N. W. 2d 267. Section 21-21,157, R. R. S. 1943, pro- 
vides that when a declaratory judgment proceeding “.. . 
involves the determination of an issue of fact, such issue 
may be tried and determined in the same manner as 
issues of fact are tried and determined in other civil 
actions in the court in which the proceeding is pending.” 

A stipulation was entered into by the parties as fol- 
lows: ‘“... if Anne Hanks, who is an Assistant Division 
Chief, Department of Motor Vehicles, State of Nebraska, 
were called to testify, she would testify according to her 
records that George C. Belek indicated here liability 
with the Travelers company by virtue of policy no. 8- 
183-675 at the time of this accident on August 23rd, 1967; 
that this office, to-wit, the Department of Motor Vehicles, 
Department of Motor Financial Responsibility, has not 
received a denial of that policy.” The colloquy of coun- 
sel surrounding the stipulation indicates that the filing 
made by Belek refers to the Part II of the accident 
report referred to in section 60-506.01, R. R. 8S. 1943. 
That section reads as follows: “The Department of 
Motor Vehicles shall, within ten days after receipt of the 
report of the accident, forward Part II of such report, by 
United States mail, to the insurance company, if any, 
named in such report as furnishing liability insurance. 
Unless express denial of the truth of the statements 
shown on such Part II is received from the named in- 
surance company by the Department of Motor Vehicles 
within the time limited by section 60-507 it shall be 
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presumed, for purposes of Chapter 60, article 5, that such 
statements are true and such presumption shall be ac- 
cepted, when applicable, as satisfying the requirements 
of sections 60-508 and 60-509.” 

Plaintiffs contend that the filing of the Part II of the 
accident report with no subsequent denial by Travelers 
constitutes a conclusive certification that Travelers in- 
sured the automobile in question. Plaintiffs cite au- 
thorities for this proposition and Travelers cite contrary 
authorities. In the state of the record in this case we 
need not decide the question. Section 60-506.01, R. R. 
S. 1943, provides: “The Department of Motor Vehicles 
shall, within ten days after receipt of the report of the 
accident, forward Part II of such report, by United 
States mail, to the insurance company, if any, named in 
such report as furnishing liability insurance.” The rec- 
ord does not disclose that the Department of Motor 
Vehicles ever complied with the above provision. Un- 
less this is shown no duty of denial ever arises. 

As we read the record there is no contention that Trav- 
elers filed an SR-21 under the alternative provisions of 
the statute contained in section 60-509, R. R. S. 1943, as 
follows: “Upon receipt of a notice of such accident, the 
insurance company or surety company which issued such 
policy or bond shall furnish, for filing with the depart- 
ment, a written notice that such policy or bond was in 
effect at the time of such accident.” 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, V. JOHNSON KENNETH 
EVANS, APPELLANT. 
191 N. W. 2d 145 
Filed November 24, 1971. No. 87790. 


1. Criminal Law: Evidence: Trial. In-court identification evidence 
is admissible where such identification is made on a basis inde- 
pendent of a tainted lineup. 
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2. Criminal Law: Evidence: Witnesses. A primary factor in de- 
termining whether an independent basis for an in-court identi- 
fication exists is the opportunity afforded the witness to observe 
the defendant under circumstances free from taint. 

3. Criminal Law: Evidence: New Trial. A motion for a new trial 
on the ground of newly discovered evidence is addressed to the 
sound discretion of the trial court and unless an abuse of dis- 
cretion is shown, its determination will not be disturbed. 


4, New cumulative evidence tendered in 
support of a motion for a new trial must be so potent that, by 
strengthening evidence already offered, a new trial would prob- 
ably result in a different verdict. 

5. A new trial will not ordinarily be 


granted for newly discovered evidence which, when produced, 
will merely impeach or discredit a witness who testified at the 
trial. 


Appeal from the district court for Douglas County: 
DonaLp BropkeEy, Judge. Affirmed. 


Martin A. Cannon of Matthews, Kelley, Cannon & 
Carpenter, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before Wuirs, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


WHITE, C. J. 

Asserting that the eyewitness identification of the 
defendant was constitutionally defective, the suppres- 
sion by the State of material evidence, and the exces- 
siveness of the sentence, the defendant appeals from a 
conviction and sentence for robbery. We affirm the 
judgment and sentence of the district court. 

About 11 a.m. on September 20, 1968, the West Lake 
Grocery, 4238 Lake Street, Omaha, Nebraska, was robbed. 
At the time of the robbery the sole occupants of the 
building were Arthur Haffke, the proprietor, and his 
son, an assistant, Warren Haffke. At 11 a.m. on that 
morning two negro men came into the store. They 
walked in the front door (one “in” and one “out” door), 
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came up to the counter, and asked where the milk was. 
The proprietor was behind the check stand. One of the 
men was tall and one was short. After being advised 
where the dairy bar was, both proceeded to walk down 
an aisle to the north side of the store where the milk 
was. Haffke, because of their conduct and because he 
smelled whiskey on the breath of the tall man when 
he talked to him, became suspicious, pulled his gun out 
from under the counter, and put it in his pocket. They 
were in the store for a period of 8 to 10 minutes. Haffke, 
his suspicions aroused, walked down the aisle and kept 
them under relatively continuous observation in a mir- 
ror which was posted so he could observe them across 
the width of the store. He observed them while they 
were talking right in front of the dairy bar. They talked 
for several minutes. At the same time, Warren Haffke, 
the son who was behind the meat counter directly ad- 
jacent to the dairy bar, had them under observation. 
After observing the two men in the mirror, Haffke 
walked back to the check stand and waited probably 
4 or 5 minutes, at which time the defendant and his 
companion appeared at the check stand carrying a 
half gallon of milk. As Haffke opened the cash regis- 
ter he was pushed against the drug rack which was 
behind him. When he turned around the defendant 
had his hands in the cash register. Haffke pulled his 
gun and shot at the robbers as they started running 
toward the doors. The shorter man was hit and the 
tall man escaped. Haffke in court positively identified 
the defendant Evans as the tall man who was in the 
store and committed the robbery. 

Warren Haffke, the son, was behind the meat counter. 
He saw the two men come into the store and walk to 
the back of the store where the dairy case was, and 
observed them during this period of time. From the 
meat counter he could see right down the aisle to the 
dairy case. The two men were in front of the dairy 
case and he observed them while they stood there talking 


Vou. 187] SEPTEMBER TERM, 1971 477 


State v. Evans 


for perhaps a couple of minutes. At the end of their 
conversation he saw one man step away from the case 
and look around the aisles. After doing that he stepped 
back and walked up the aisle toward the meat counter. 
He was carrying a half gallon of milk. Warren 
Haffke’s testimony corroborated in detail that of Arthur 
Haffke, the proprietor. There were some discrepancies, 
but he testified that there was a tall man and a short 
man; that the tall man was carrying a half gallon of 
Roberts milk, the same as Arthur Haffke testified; that 
the tall man was in front and the short man was behind 
him; that they went to the checkout stand and while at 
the checkout stand they were in his direct line of vision; 
and that he heard the tall man ask for a package of 
cigarettes and observed the rest of the circumstances 
as Arthur Haffke had related them. He actually saw 
the tall man push his father, he saw his father lose his 
balance, he saw the two men starting to run, and he saw 
his father shooting at them. Warren Haffke positively 
and unequivocally identified Evans as the tall man in 
the store. The argument that there is insufficient evi- 
dence to convict the defendant is obviously without merit 
and one that will not be further discussed. 

Defendant’s main contention in this appeal is that a 
new trial should have been granted because subsequent 
to the events related above, Arthur Haffke, the pro- 
prietor, was unable to identify the defendant when two 
colored pictures were shown to him by a police officer 
sometime later. Seizing on the fact that the police officer 
showed the proprietor, Arthur Haffke, a series of colored 
pictures for the purpose of identification sometime after 
the commission of the crime, the defendant argues 
strenuously that under the doctrine of United States 
v. Wade, 388 U. S. 218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149, 
and other “line-up” cases require counsel’s presence, 
identification by Haffke was constitutionally invalid and 
impermissible because there was a lack of sufficient 
foundation to show or permit an independent in-court 
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identification of the defendant by Haffke. There are 
two clear answers to this contention: (1) The doctrine 
of Wade, cited supra, is not applicable to photographic 
identification. State v. Moss, ante p. 391, 191 N. W. 
2d 543. As that opinion points out the Second, Fifth, 
Seventh, Ninth, and Tenth Circuits have so held. See, 
United States v. Bennett, 409 F. 2d 888; United States 
v. Ballard, 423 F. 2d 127. (2) The doctrine of Wade 
does not apply to the present case as Arthur Haffke, in 
the present case, did not identify Evans, the defendant, 
from the photographs that were shown him. The basic 
premise of the Wade case is that improper “line-up” 
identification, without the presence of counsel, suffers 
from the “dangers inherent in eye-witness identifica- 
tion and the suggestibility inherent in the context of the 
pretrial identification.” 

- We cannot infer an impermissible suggestiveness from 
the failure of identification. The foundation for an 
independent identification is much stronger here than in 
State v. Cannon, 185 Neb. 149, 174 N. W. 2d 181. We 
deem it unnecessary to repeat the evidence in detail. 
Arthur Haffke’s testimony as to the defendant being in 
the store for a period of 8 to 10 minutes, the rather 
lengthy hesitation at the dairy bar, the incident at the 
check counter, and the subsequent escape of the defend- 
ant, all corroborated in minute detail by the independent 
observations of Warren Haffke, furnish a foundation to 
support the admission of testimony as to in-court iden- 
tification. There is no merit to this contention. 

The defendant, on motion for new trial, offered evi- 
dence to support his contention that the state suppressed 
the fact that Arthur Haffke, the proprietor, had looked at 
some colored pictures presented by the police sometime 
prior to the trial and failed to identify the defendant 
Evans in one of these pictures. The trial court rejected 
this contention and we find no abuse of its discretion in 
this respect. Basically, the argument of the defendant 
rests upon the contention that there was a failure to 
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cross-examine the State’s witness in this respect. There 
is no evidence of suppression. On the contrary, the 
record affirmatively discloses the very area of evidence 
which the defendant claims was suppressed or concealed. 
It overlooks the following testimony elicited by cross- 
examination of the witness Arthur Haffke by defense 
counsel at the preliminary hearing. It is as follows: 
“Mr. Carey: You never looked at any photographs of 
anybody? <A. I looked at the photographs, yes. Mr. 
Carey: Where did you look at the photographs? A. At 
the store. Mr. Carey: Members of the police depart- 
ment brought those photographs out? A. Yes. Mr. 
Carey: How many photographs did you look at? A. 
One—one only—the big fellow. Mr. Carey: Do you 
recall the name of the police officers who showed that 
photograph to you? A. No. I can’t. Mr. Carey: What 
did they tell you when they showed you that single 
photograph? A. They didn’t show me a single photo- 
graph. He had a whole bunch. He said, ‘Is that man 
in there that pushed you?’ and I looked and I said, ‘This 
one fellow that has died his hair yellow down the cen- 
ter here’ (indicating). This is the fellow I picked out. 
Mr. Carey: You did see a photo then of an individual 
who had a yellow streak down the center of his hair, 
is that right? A. Yes. Mr. Carey: This same streak 
was there at the time he came in your store? A. No, not 
when he walked in the store. Mr. Carey: So you 
identified him by the streak down the hair? A. No, by 
his face. I wouldn’t know one streak from another. 
Mr. Carey: So you will concede that the photograph 
which you observed didn’t look exactly like the person 
you identified? A. Except for the hair-do. Mr. Carey: 
You indicate that you looked at only one photograph, but 
that is obviously incorrect. A. No, I looked at the whole 
bunch. Mr. Carey: But you identified only one man—- 
A. That’s right. Mr. Carey: (continuing) As a result of 
the photographs which you observed? A. That’s right. 
Mr. Carey: How many photographs did you lock at? 
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A. He had several. I don’t know. He said, ‘Is the man 
here that pushed you?’ and he laid them there and I 
looked at them.” There is no merit to this contention. 

In an overlapping argument the defendant again argues 
that the claimed newly discovered impeachment evi- 
dence of Arthur Haffke’s identification of the defend- 
ant is potent enough so that the court should have 
granted a new trial. Again, we find no abuse of the 
trial court’s discretion in this respect. As we have 
pointed out there was no suppression or concealment by 
the State of this evidence and it is difficult to see how 
it could be deemed as “newly discovered” evidence. 
Putting aside rhetoric, the contention simply is that 
one of the prosecuting witnesses at some time prior to 
the trial was unable to recognize the defendant in a 
couple of colored Polaroid pictures taken some time pre- 
viously. Human error in picture identification is com- 
mon. But, more important, we observe that the testi- 
mony was only impeachment of one of the prosecuting 
witnesses. The contention that a new trial should be 
granted ignores the independent and strongly corrobo- 
rated testimony of the witness, Warren Haffke, which 
has been recited in more detail heretofore. The trans- 
lation, by a human being, from the visual physical iden- 
tification of a defendant at the scene of the crime, into 
a recognition from a colored Polaroid photograph may in- 
deed be difficult. At most, such impeachment goes to 
the credibility of the witness and is for the jury. Dis- 
parity of likenesses from a photograph, in this case a 
colored Polaroid, and the actual physical appearance 
of a human being is a matter of common knowledge. 
His actual physical identification of the defendant could 
not have been in any way enhanced by his failure to 
identify the colored Polaroid photograph. In light of the 
strong and persuasive in-court identification by Warren 
Haffke and the detailed independent corroboration by 
Arthur Haffke’s testimony, we cannot hold that this 
claimed newly discovered evidence by way of impeach- 
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ment is so potent that it was an abuse of discretion by 
the trial court to refuse to grant the new trial. We have 
also stated that a new trial will not ordinarily be granted 
for newly discovered evidence which, when produced, 
will merely impeach or discredit a witness who testified 
at the trial, These rules were all summarized recently 
in State v. Wycoff, 180 Neb. 799, 146 N. W. 2d 69, where 
this court said as follows: “A motion for a new trial on 
the ground of newly discovered evidence is addressed to 
the sound discretion of the trial court and unless an 
abuse of discretion is shown, its determination wil! not 
be disturbed. Smith v. State, 169 Neb. 199, 99 N. W. 2d 
8; Fugate v. State, 169 Neb. 420, 99 N. W. 2d 868. New 
cumulative evidence tendered in support of a motion 
for new trial must be so potent that, by strengthening 
evidence already offered, a new trial would probably 
result in a different verdict. Wiegand v. Lincoln Trac- 
tion Co., 123 Neb. 766, 244 N. W. 298; Gates v. State, 160 
Neb. 722, 71 N. W. 2d 460; Smith v. Smith, supra. A 
new trial will not ordinarly be granted for newly dis- 
covered evidence which, when produced, will merely 
impeach or discredit a witness who testified at the trial. 
Baskins v. State, 139 Neb. 803, 299 N. W. 188; Ogden 
v. State, 13 Neb. 436, 14 N. W. 165.” See, also, State 
v. Haynes, 186 Neb. 238, 182 N. W. 2d 199. 

The trial court observed and heard the witnesses and 
observed the defendant in the course of the trial. It was 
unable to find any error or prejudice sufficient to grant 
a new trial arising from any failure to prove that one 
of the prosecution witnesses failed to identify the de- 
fendant from pictures taken before the trial. We can 
find no abuse of discretion in this determination and 
it is without merit. Eyewitness identification has, 
throughout history, been subject to possible human error. 
Nevertheless, discrepancies and errors in identification 
where there is an adequate foundation, are matters for a 
jury determination. 

The defendant attacks the sentence as excessive. The 
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presentence investigation of this defendant is a part of 
the record. It is true that he was honorably discharged 
from the military service. It is also true that the pres- 
ent crime committed was committed while the defendant 
was on: probation from another offense. It is also true 
that the present offense, robbery, is a serious crime and 
involved the actual use of physical violence by the de- 
fendant. The maximum sentence is 50 years and the 
minimum sentence is 3 years. The trial court observed 
the conduct and demeanor of the defendant and heard the 
evidence. We are not prepared to say that the trial 
court abused its discretion in imposing the sentence of 
5 to 7 years. 

Other contentions of the defendant have been examined 
and are without merit. The judgment and sentence of 
the district court are correct and are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. STEVEN WALKER, 
APPELLANT. 
191 N. W. 2d 817 


Filed November 24, 1971. No. 37910. 


1. Criminal Law: Evidence. A common purpose among two or 
more persons to commit a crime need not be shown by positive 
‘evidence but may be inferred from the circumstances surround- 
ing the act and from the defendant’s conduct subsequent thereto. 

Participation in criminal intent may be in- 
ferred from presence, companionship, and conduct before and 
after the offense is committed. 

3. Criminal Law: Evidence: Witnesses: Appeal and Error. It is 
not the province of this court to pass on the credibility of wit- 
nesses or weigh the evidence in a criminal case. 


Appeal from the district court for Douglas County: 
DonaLp BropKEy, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for ap- 
pellant. 
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Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. . 


Bostauey, J. 

The defendant appeals from a conviction for breaking 
and entering a motor vehicle with intent to commit lar- 
ceny. The only question presented by the appeal is 
the sufficiency of the evidence to sustain the conviction. 

The record shows that an automobile owned by Frank 
Wolczak was broken into on August 16, 1970, and a 
radio removed from the automobile. At the time of 
the offense the automobile was in a parking lot near 
the University of Nebraska Medical Center in Omaha, 
Nebraska, where Wolczak was employed as a security 
guard, At about 3:40 a.m., Wolczak discovered that the 
radio had been removed from his automobile and noti- 
fied the police. 

At about 4 a.m. of the same day, Officers Garaczkowski 
and Sommer were on patrol in the vicinity of Thirtieth 
and Cuming Streets in Omaha, Nebraska. They. ob- 
served a black Plymouth automobile proceeding without 
any lights. As the automobile passed the police cruiser 
at Thirty-first and Nicholas Streets, the officers noticed 
that the passengers in the rear seat appeared to be 
“shuffling around” as if they were putting something 
down in the back seat. They stopped the automobile 
just north of the intersection and observed there were 
some articles on the rear floor of the automobile par- 
tially covered by a banket. When the blanket was re- 
moved they found the radio taken from the Wolczak 
automobile, a stereo tape player, 9 stereo tapes, and a 
pair of surgical nail clippers. 

The automobile belonged to the defendant. It was 
being operated by Leon McBride. Felton Phelps was 
sitting on the right side of the front seat. Jesse James 
Davis was sitting on the left side of the rear seat, and 
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the defendant was sitting on the right side of the rear 
seat. The radio and other articles were on the floor 
between Davis and the defendant. The defendant, who 
was arrested and taken to the police station, did not 
appear to be intoxicated. 

Davis was called by the defendant and testified that 
he and Phelps had broken into the Wolczak automo- 
bile and taken the radio; that the defendant had nothing 
to do with the breaking and entering of the Wolczak 
automobile; that the defendant was asleep in the rear 
seat of the black Plymouth automobile at the time the 
Wolczak automobile was broken into; and that the de- 
fendant did not awaken until the automobile had been 
stopped by the police. Davis also testified that he had 
been with the defendant, off and on, from about noon on 
the preceding day, and that the four were together from 
midnight until they were picked up by the police. 

The defendant testified that he owned the Plymouth 
automobile; that he and Phelps were together during 
the evening of August 15, 1970; that Davis and McBride 
were together and that the four of them got together 
at about 1 a.m.; that he drank a quart of beer at about 
9 or 10 o’clock; that they picked up McBride’s girl friend 
at about 1 a.m. to take her to the hospital; that he re- 
members nothing after that until he was awakened by 
the police shining a light in his face; and that he was 
sleeping because he had been drinking. 

The evidence shows that the defendant and his com- 
panions had been together for several hours before the 
crime was committed. It is undisputed that the de- 
fendant was present at the scene of the crime. The de- 
fendant’s automobile was being used to transport the 
stolen property and the four men were apprehended with- 
in a very short time after the break-in had occurred. The 
defendant’s claim that he was sleeping and intoxicated 
was contradicted by the testimony of the police officers. 

A common purpose among two or more persons to 
commit a crime need not be shown by positive evidence 
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but may be inferred from the circumstances surrounding 
the act and from the defendant’s conduct subsequent 
thereto. Miller v. State, 173 Neb. 268, 113 N. W. 2d 118. 
Participation in criminal intent may be inferred from 
presence, companionship, and conduct before and after 
the offense is committed. As we view the record, the 
evidence presented a question for the jury as to the de- 
fendant’s participation in the offense committed by 
Davis and Phelps. It is not the province of this court 
to pass on the credibility of witnesses or weigh the evi- 
dence in a criminal case. State v. Warner, ante p. 335, 
190 N. W. 2d 786. 
The judgment of the district court is affirmed. 
AFFIRMED. 


Doyie L. Hacker, APPELLANT, v. Ramiro A. PEREZ, 


APPELLEE, 
192 N. W. 2d 166 


Filed November 24, 1971. No. 38014. 


1. Trial: Evidence: Verdict. In determining whether a party is 
entitled to a directed verdict, the evidence must be considered 
most favorably to the other party. Every controverted fact 
must be resolved in his favor, and he is entitled to the benefit 
of every reasonable inference that may be drawn therefrom. 

2. Automobiles: Negligence. Conditions affecting the visibility of 
a motorist impose upon the driver the duty to use a degree of 
care commensurate with the existing circumstances. 

3. Automobiles: Negligence: Evidence. Circumstantial evidence is 
sufficient to sustain a charge of unlawful speed and may be 
sufficient to overcome direct evidence. 

4, Automobiles: Negligence: Statutes. The operator of a motor 
vehicle who would otherwise have the right-of-way under statu- 
tory regulations if he operates it at a lawful rate of speed may 
forfeit the right-of-way if he operates the vehicle at an unlaw- 
ful rate. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Fiepuer, Judge. Affirmed. 


Van Steenberg, Winner & Brower, for appellant. 
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Holtorf, Hansen, Kortum & Kovarik and David C. 
Nuttleman, for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


SPENCER, J. 

This is an action to recover damages as the result of a 
collision at an unprotected intersection of two graveled 
county roads 6 miles north and 3 miles east of Scotts- 
bluff, Nebraska. Plaintiff, Doyle L. Hacker, appeals 
from a judgment entered on a jury verdict for the de- 
fendant, Ramiro A. Perez. We affirm. 

Plaintiff sets out seven assignments of error. How- 
ever, only one is argued in his brief: The trial court 
should have directed a verdict for the plaintiff. If the 
trial court had done so, it would have constituted re- 
versible error. 

In determining whether a party is entitled to a di- 
rected verdict, the evidence must be considered most 
favorably to the other party. Every controverted fact 
must be resolved in his favor, and he is entitled to the 
benefit of every reasonable inference that may be drawn 
therefrom. Napier v. Pedersen, 175 Neb. 703, 123 N. 
W. 2d 577. 

Plaintiff’s son, Rex S. Hacker, about 3 p.m., on June 
29, 1969, was driving plaintiff’s automobile from the 
south, approaching the intersection in question. At the 
same time the defendant was approaching from the west. 
Rex testified he was traveling 40 to 45 miles per hour 
and did not decrease his speed as he approached the in- 
tersection. He has no recollection of seeing the de- 
fendant’s automobile. 

Defendant testified he was traveling 20 to 25 miles 
per hour and slowed down for the intersection. He saw 
no car when he first looked as he approached the inter- 
section but continued to look and finally saw a car ap- 
proaching from the south. He tried to avoid a collision 
by applying his brakes and swerving to the north. 
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The evidence would indicate that from the direction the 
two cars were approaching, the intersection is almost a 
blind one. In any event, it is extremely difficult to detect 
approaching traffic from either the south or the west. 

While Rex testified he could not recall seeing defend- 
ant prior to entering the intersection, his car left skid 
marks for 56 feet to the point of impact. Either he saw 
the defendant’s vehicle or realized he was approaching a 
bad intersection. Defendant’s vehicle skidded 22 feet to 
the point of impact. Defendant’s car traveled 18 feet 
into the intersection, and the front of the car was within 
4 feet of the east edge of the intersection. The front of 
the plaintiff's car was only 2 feet 6 inches into the in- 
tersection at the time of impact. Using these measure- 
ments and considering as a minimum the admitted 
speed and reaction time of the participants, we could 
fairly assume Rex observed the defendant’s vehicle when 
he was at least 100 feet from the intersection, while 
the defendant observed the plaintiff’s automobile ap- 
proaching when defendant was at least 22 feet from the 
intersection. Defendant’s vehicle was almost across the 
intersection when Rex entered it because plaintiff’s car 
only traveled 24% feet to the point of impact. 

While Rex testified he was driving 40 to 45 miles an 
hour, the physical facts, including the extensive dam- 
age to the vehicles, would support an inference of a 
much greater speed. In any event, the speed of an auto- 
mobile is excessive if it is found to be unreasonable or 
imprudent under the existing circumstances, even though 
it may not exceed the applicable statutory limits. Cos- 
tanzo v. Trustin Manuf. Corp., 176 Neb. 136, 125 N. W. 
2d 556. In this respect our law is clear that questions 
affecting the visibility of a motorist impose upon the 
driver the duty to use a degree of care commensurate 
with the existing circumstances. See Thompsen v. Miller, 
177 Neb. 530, 129 N. W. 2d 498. As suggested by Costan- 
zo, it is well settled that circumstantial evidence is suffi- 
cient to sustain a charge of unlawful speed and may be 
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sufficient to overcome direct evidence. It is not unreason- 
able to assume that the jury found Rex was traveling at 
a speed greater than was lawful and prudent under the 
conditions which existed at the intersection in question, 
and consequently did not have his automobile under 
reasonable control. 

Plaintiff assumes because Rex approached the intersec- 
tion from the right, a verdict must be directed for him. 
The facts in this case do not undisputedly give him the 
right-of-way. They present a jury question which was 
resolved against the plaintiff. The operator of a motor ve- 
hicle who would otherwise have the directional right-of- 
way under statutory regulations if he operates it at a law- 
ful rate of speed may forfeit that right-of-way if he ope- 
rates the vehicle at an unlawful rate. In so holding, we are 
not unmindful that section 39-751(2), R. R. S. 1943, was 
repealed previous to the date of the accident herein. The 
new statutory section says nothing about forfeiture of 
right-of-way by unlawful speed, but that holding is in- 
herent in other regulations covering right-of-way. Those 
rules must be construed within the ambit of lawful opera- 
tion of motor vehicles. We have said on many occasions 
the fact that one may have the directional right-of-way 
does not permit him to proceed in utter disregard of traf- 
fic approaching from the left. The rules of the road which 
are applicable herein are stated and discussed in Costanzo 
v. Trustin Manuf. Corp., 176 Neb. 136, 125 N. W. 2d 556. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN W. TRAMBLE, 
APPELLANT. 
191 N. W. 2d 822 


Filed November 24, 1971. No. 38026. 


1. Criminal Law: Trial: Evidence. The question of whether a pre- 
trial photographic identification procedure was impermissibly 
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suggestive must be determined by an evaluation of all the sur- 
rounding circumstances. 

2. Criminal Law: Right to Counsel. There is no right to counsel 
at a pretrial photographic identification. 


Appeal from the district court for Douglas County: 
Donatp Bropkey, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee, 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTOoN, and CLinton, JJ. 


Bos.Laucu, J. 

The defendant appeals from a conviction for robbery. 
The assignments of error relate to pretrial photographic 
identification of the defendant by the complaining 
witness. 

The record shows that at about 3 a.m., on July 17, 1970, 
Earl Clare Williams was driving south on Twenty-fourth 
Street in Omaha, Nebraska, when his car was “curbed” 
by another automobile. One man reached through 
the window and grabbed Williams by the collar while 
the defendant entered the Williams automobile through 
the right front door and demanded that Williams give 
the defendant his money, watch, and ring. A third man, 
carrying a gun, approached the Williams automobile from 
the rear. After Williams had handed his money, watch, 
and ring to the defendant, he was told to drive on. He 
then drove to the police station and reported the robbery. 

Williams testified that the defendant was in his auto- 
mobile for about 3 minutes; that the area was lighted 
by street lights; that the defendant was a “colored fel- 
low,” about 6 feet tall; and that he had a thin face, a 
goatee with sideburns, and was graying at the temples. 
At the trial Williams identified the defendant as the 
man who had entered his automobile and robbed him. 

At the pretrial hearing, Williams testified that on the 
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night of the robbery he was shown about 30 photo- 
graphs at the police station but did not identify any of 
them as being a picture of the defendant, the man who 
had robbed him. 

The ring was pawned by the defendant on July 20, 
1970, using the alias of “Ted Williams.” On July 22, 
1970, Earl Clare Williams went to the pawn shop and 
identified the ring as the one that had been taken from 
him in the robbery. On the same day he looked at a 
number of photographs at the police station. He was 
unable to identify any of them as being a photograph 
of the defendant. There was one picture that resembled 
the defendant but the person in the photograph appeared 
to be younger and heavier than the defendant and was 
clean shaven. There is some confusion in the record as 
to this latter photograph but, apparentiy, it was a photo- 
graph of the defendant made in 1961. 

The defendant was arrested on the afternoon of July 22, 
1970, and placed in a police cruiser. Later, the watch that 
had been taken from Williams in the robbery was found 
underneath the seat cushion of the police cruiser in which 
the defendant had been placed at the time of the arrest. 

On July 23, 1970, Williams was notified by the pclice 
that “they had the man” and Williams was asked to 
come to the police station to identify him. When Wil- 
liams arrived at the station he was advised that the 
prisoner would not consent to a lineup, and Williams 
was shown four black and white photographs. Out of 
this group, Williams correctly identified one photograph 
as being a picture of the defendant. Williams was then 
shown a group of five colored photographs. Out of the 
second group, Williams correctly identified two photo- 
graphs as being pictures of the defendant. 

The defendant contends that the photographic identi- 
fication procedure followed in this case was so imper- 
missibly suggestive as to give rise to a very substantial 
likelihood of misidentification. The question must be 
determined by an evaluation of all the surrounding cir- 
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cumstances. Simmons v. United States, 390 U. S. 377, 
88 S. Ct. 967, 19 L. Ed. 2d 1247. 

On the first two occasions when photographs were 
shown to Williams at the police station, the defendant 
was not in custody. On the third occasion the defend- 
ant had refused to participate in a lineup and his re- 
fusal stands undenied in the record. Under such circum- 
stances there is no alternative to photographic identi- 
fication. 

The record does not sustain the defendant’s contention 
that the procedure followed was impermissibly sugges- 
tive. The photographs which were used on the third occa- 
sion were pictures of negro men of reasonably similar ap- 
pearance. By separating the photographs into two groups, 
the police lessened the likelihood of misidentification. The 
photographs were in no particular order within each 
group, and the top photograph in each group was not 
a photograph of the defendant. 

The defendant’s other contention in regard to a right 
to counsel at the time of a photographic identification 
was considered and rejected in State v. Moss, ante p. 
391, 191 N. W. 2d 548. See, also, United States v. 
Richmond, 449 F. 2d .288 (8th Cir., October 4,.1971). 

The sean of the district court is affirmed. 
_AFFIRMED. 


STATE or NEBRASKA, APPELLEE, V. _ CHARLES EXCKMEZER, 
APPELLANT. 
191 N. W. 2d 815 


Filed November 24, 1971. No. 38051. .. 


“1, Criminal Law: Evidence: Trial. To justify a conviction on cir- 
cumstantial evidence it is necessary that the facts and circum- 
stances essential to the conclusion sought must -be proved by 
competent evidence beyond-a reasonable doubt, and when taken 
together must be of such a character as to be consistent with 
each other and with the’ hypothesis sought - to be’ established 
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thereby, and inconsistent with any reasonable hypothesis of 
innocence. 

2. Criminal Law: Evidence: Trial: Verdict: Appeal and Error. Af- 
ter a jury has considered the evidence in the light of the fore- 
going rule and returned a verdict of guiity, the verdict on 
appeal may not, as a matter of law, be set aside for insuf- 
ficiency of the evidence if the evidence sustains some rational 
theory of guilt. 

3. Criminal Law: Evidence: Trial, When a fact in issue may be 
explained by the production of an article or object to which 
testimony relates, it is proper to produce such object or article 
and exhibit it to the jury. 


Appeal from the district court for Kearney County: 
Epmunp Nuss, Judge. Affirmed. 


Tye, Worlock, Tye, Jacobsen & Orr, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuiinton, JJ. 


SPENCER, J. 

Defendant, Charles Eickmeier, was convicted of 
burning his trailer home to defraud an insurer, De 
fendant argues two assignments of error: The insuffi- 
ciency of the evidence, and the lack of a proper founda- 
tion for the admission of an exhibit. We affirm. 

The evidence against the defendant is in the main 
circumstantial. However, defendant’s brother-in-law 
testified that the defendant had told him he was going to 
burn down his trailer house. When he told how he ex- 
pected to do it, the brother-in-law jokingly suggested 
that he do it like a woman would, by leaving a frying 
pan on the stove. The fire in this instance appears 
to have been started by overheating cooking oil in a 
fry pan, as suggested by defendant’s brother-in-law. 

In State v. Williams, 183 Neb. 257, 159 N. W. 2d 549, 
we said: “To justify a conviction on circumstantial evi- 
dence it is necessary that the facts and circumstances 
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essential to the conclusion sought must be proved by 
competent evidence beyond a reasonable doubt, and when 
taken together must be of such a character as to be con- 
sistent with each other and with the hypothesis sought to 
be established thereby, and inconsistent with any rea- 
sonable hypothesis of innocence. 

“After a jury has considered the evidence in the light 
of the foregoing rules and returned a verdict of guilty, 
the verdict on appeal may not, as a matter of law, be 
set aside for insufficiency of the evidence if the evidence 
sustains some rational theory of guilt.” 

Without reviewing the evidence in detail, we find it 
does sustain a rational theory of defendant’s guilt 
and is sufficient to sustain his conviction. 

Defendant argues no proper and sufficient foundation 
was laid for the admission of a screwdriver into evidence. 
The screwdriver was a common 10-inch screwdriver, 
found in a wastebasket in the trailer. There were some 
marks on the trailer door tending to indicate that some- 
one had tried to enter the trailer home. The screw- 
driver exactly fit the marks on the door. It was de- 
fendant’s position that the trailer had been broken into 
and the fire started by the intruder. The evidence, 
however, is conclusive that the door had not been sprung 
and entrance had not been gained to the trailer by forc- 
ing the door. While it could not be proved with cer- 
tainty that the screwdriver in question actually made the 
marks, it is indisputable that they were made at least by 
an exact duplicate of the one in evidence. In any event, 
when a fact in issue may be explained by the produc- 
tion of an article or object to which testimony relates, 
it is proper to produce such object or article and exhibit 
it to the jury. Reizenstein v. State, 165 Neb. 865, 87 N. 
W. 2d 560. 

The judgment is affirmed. 

AFFIRMED. 
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IN RE INTEREST OF STACY AND SHERRY LYNN NAIMIE, 
CHILDREN UNDER 18 YEARS OF AGE. 
MicHArEL P, HEALEY, APPELLEE, Vv. KAREN SUE NAIMIE, 
APPELLANT. 
192 N. W. 2d 137 


Filed December 8, 1971. No. 37941. 


1. Parent and Child: Infants. Parental rights may be terminated 
when parents have substantially and repeatedly neglected a 
child and refused to give it necessary parental care and pro- 
tection or when a parent is unfit by reason of lewd and lascivious 
behavior which is detrimental to the health, morals, or well- 
being of the child. 

2. Parent and Child: Infants: Statutes. The child custody stat- 
utes of the State of Nebraska are to be liberally construed to 
accomplish the purpose of serving the best interests of the 
children involved. - 


Appeal from the separate juvenile court of Douglas 
County: Sewarp L. Hart, Judge. Affirmed. 


John S. Samson and Wendell Janssen, for appellant. 


Donald L. Knowles, Colleen R. Buckley and Norman 
Denenberg, for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTON, and CLINTON, JJ. 


NeEwrTON, J. 

This is an action instituted in the separate juvenile 
court of Douglas County, Nebraska, praying that Stacy 
Naimie and Sherry Lynn Naimie born out of wedlock 
on February 7, 1969, and February 2, 1970, respectively, 
be found to be dependent and neglected children and 
further praying that the parental rights of their 19-year- 
old mother, appellant herein, be terminated. The court 
found that the children were dependent and neglected 
children, terminated the parental rights of the natural 
parents, and placed the children in the temporary cus- 
tody of the Douglas County welfare administration for 
care, education, and maintenance in a suitable foster 
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home. The only question presented is the sufficiency of 
the evidence. We affirm the judgment of the separate 
juvenile court. 

The petition, in Count I, alleges as defined in section 
43-201 (2), R. R. S. 1943, that the children are dependent, 
to-wit: “Said children are without proper support and 
parental care from Karen Sue Naimie, natural mother of 
said children through no fault of said natural mother 
who is unable to provide proper support and parental 
care for the said children.” 

In Count II, they are alleged to be neglected because 
their natural mother on five occasions left them in the 
care of their maternal grandmother with no “arrange- 
ment for their care and maintenance,” knowing that the 
grandmother “was incapable of caring for said children 
because of her ill health.” 

The evidence reveals that the children were born 
out of wedlock. The mother identified the father of 
Sherry but said she did not know who was the father of 
Stacy. There is other evidence identifying the two 
fathers. It conclusively appears that neither father has 
acknowledged his child nor contributed to her support 
and the judgment of the separate juvenile court ter- 
minating their parental rights in the children must be 
affirmed on the basis of neglect. 

The mother, Karen Sue Naimie, was an unmarried 
woman, 19 years of age. She and the children lived 
with Karen’s mother in a two-bedroom house, also occu- 
pied by a brother of Karen’s who it appears was mentally 
unstable. The maternal grandmother was 43 years of 
age and maintained that she was in ill health due to high 
blood pressure and consequently unable to care for the 
children. There is no verification by a doctor of her 
condition and Karen maintains her mother is simply lazy. 

The grandmother’s objection to caring for her grand- 
children made it impossible for Karen to obtain work al- 
though after the children were removed from her custody, 
Karen still failed to obtain employment over a 514-month 
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period. On five separate occasions, from March 7, 1970, 
through August 1970, Karen left her mother’s home 
without saying where she could be reached or when she 
would return. She would be gone overnight for one to 
three days and her whereabouts on all but one occasion 
remained unexplained. The last such occurrence was 
on August 27, 1970, and the following day Karen’s 
mother called the Douglas County welfare department 
and had the children taken away. They have since 
been in a foster home. 

On two occasions Karen left her mother’s home and 
took the children with her. On one occasion she rented 
an apartment which she occupied for not to exceed one 
month and was unable to pay the rent in full. While 
there she was observed in bed with one of the two 
alleged fathers of her children, a married man. On the 
other occasion she moved in with Shirley Sweeney who 
had several children of her own. All of the children were 
on occasion left in the care of an 11-year-old son of 
Shirley Sweeney and on one such occasion, an emergency 
developed requiring hospitalization of the baby Sherry. 
While the children were in a foster home, Karen called 
to see them on four occasions. On one such occasion, she 
was accompanied by a married man she introduced as 
her boyfriend. There was also evidence that the oldest 
child Stacy, when first placed in the foster home, had 
the habit of placing objects between her legs and simu- 
lating sexual movements. There is some indication that 
Karen was “running wild” and Karen herself stated that 
one of the children’s alleged fathers stated: ‘“* * * that 
if I straightened up and started getting a job he would 
help me out as much as he possibly could.” The evi- 
dence recited in this paragraph appears to extend be- 
yond the allegations of the petition but was not objected 
to. 

All witnesses agreed that Karen at all times kept the 
children clean and adequately fed and clothed and it is 
not disputed that she loved them. 
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Section 43-209, R. R. 8. 1943, provides for the termina- 
tion of parental rights under certain specific circum- 
stances. This may be done when parents have substan- 
tially and repeatedly neglected a child and refused to 
give it necessary parental care and protection or when 
a parent is unfit by reason of lewd and lascivious be- 
havior which is detrimental to the health, morals, or 
well-being of the child. 

In the present instance, it appears that Karen Sue 
Naimie was not unduly neglectful of her children due 
to the incidents mentioned in the petition. She always 
left the children, during her absence, in the care of their 
grandmother and although the grandmother objected 
to this, it is apparent that the children were adequately 
cared for. There is, however, a broader aspect of this 
case which should not be ignored. The petiticn con- 
tains general allegations of dependency and neglect. It 
stands unchallenged either in the separate juvenile court 
or in this court. We deal here with a young mother of 
two children born out of wedlock. The first was con- 
ceived when she was only 17 years of age and the 
second about 3 months after the birth of the first. A 
wayward and irresponsible tendency on her part is ap- 
parent. That she is continuing this irresponsible con- 
duct is demonstrated by her persistent association with 
married men, her evident refusal to obtain employment 
and support either herself or her children, her unex- 
plained absences, and the effect her association with men 
had on Stacy, the oldest child. Under the circumstances, 
it appears that Karen Sue Naimie is at present unable or 
unwilling to give her children proper parental care and 
protection and that she is unfit by reason of lewd and 
lascivious behavior which is detrimental to her children’s 
morals to have their custody. The child-custody stat- 
utes of the State of Nebraska are to be liberally con- 
strued to accomplish the purpose of serving the best in- 
terests of the children involved. See State v. Randall, 
ante p. 64, 187 N. W. 2d 586. 
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We find that the record sustains the judgment of the 
separate juvenile court and that the judgment should 
be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. LyNN M. Moore, 
APPELLANT. 
192 N. W. 2d 155 


Filed December 3, 1971. No. 37979. 


1. Criminal Law: Trial: Evidence. Evidence of a crime like the 
one charged against an accused is admissible if it tends to 
prove a particular criminal intent which is necessary to con- 
stitute the crime charged. 

. Whether such other crimes are too 

remote is determinable by the exercise of judicial discretion, 

the limits of discretion being set by the facts of each case. 


Appeal from the district court for Lincoln County: 
Hucu Stuart, Judge. Affirmed. 


Frank E. Piccolo, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before Wuite, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


SMITH, J. 

A jury found Lynn M. Moore guilty in a criminal 
prosecution for issuance of a no account check. On ap- 
peal for error he assigns admission in evidence of two 
other checks issued by him. 

Moore issued the check described in the information 
upon First Security Bank of Sutherland for $153 on 
July 5, 1969. He had maintained an account there only 
from November 1949 to March 1951 when his credit bal- 
ance fell to nothing. 

One of the other checks was issued by Moore on the 
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First Security Bank for $12.35 on January 1, 1968. The 
second check, exhibit 7, was drawn by him on that bank 
for $15 on December 30, 1967. The bank’s rejection 
slip on exhibit 7 indicated insufficient funds by a mark 
on the slip but with a handwritten notation ‘“N.P. St.”. 
” Evidence of a crime like the one charged against an ac- 
cused is admissible if it tends to prove a particular crim- 
inal intent which is necessary to constitute the crime 
charged. State v. Mayes, 183 Neb. 165, 159 N. W. 2d 
203 (1968). Whether such other crimes are too remote 
is determinable by the exercise of judicial discretion, the 
limits of discretion being set by the facts of each case. 
State v. Rich, 183 Neb. 128, 158 N. W. 2d 533 (1968); 
United States v. Corry, 183 F. 2d 155 (2d Cir., 1950). 

“To prove Intent, . . . including the various non- 
innocent mental states accompanying different criminal 
acts, there is employed an entirely different process of 
thought. The argument here is purely from the point 
of view of the doctrine of chances,—the instinctive 
recognition of that logical process which eliminates . 
innocent intent by multiplying instances of the same 
result until it is perceived that this element cannot ex- 
plain them all... . similar results do not usually occur 
through abnormal causes; and the recurrence of a simi- 
lar result (here in the shape of an unlawful act) tends 
(increasingly with each instance) to negative ... (an) 
innocent mental state ...; and the force of each addi- 
tional instance will vary in each kind of offence accord- 
ing to the probability that the act could be repeated, 
within a limited time and under given circumstances, 
with an innocent intent.” II Wigmore on Evidence, § 
302, p. 196 (3d Ed., 1940). 

Admission in evidence of exhibit 7, at least in light of 
the bank record of no account, was not prejudicial error. 
Moore’s other contentions are not well taken. 

AFFIRMED. 


500 NEBRASKA REPORTS [Vou. 187 


Schuman v. Schuman 


Lipa Mar SCHUMAN, APPELLANT, Vv. GEORGE F, SCHUMAN, 
APPELLEE. 
192 N. W. 2d 150 


Filed December 3, 1971. No. 37980. 


Divorce: Appeal and Error. The judgment of the trial court fix- 
ing the amount of alimony will not be disturbed on appeal unless 
good cause is shown. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Fem.er, Judge. Affirmed. 


Holtorf, Hansen, Kortum & Kovarik and David C. 
Nuttleman, for appellant. 


Atkins, Ferguson, Nichols and Hahn, for appellee. 


Heard before WuirTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and Cunton, JJ. 


NEwToN, J. 


This is a divorce action in which the only question 
presented is the propriety of the property settlement 
awarded to plaintiff by the court. We affirm the judg- 
ment of the district court. 

Plaintiff and defendant were married on December 30, 
1963, and separated on May 27, 1970. Defendant was 
a farmer 61 years of age at the time of the divorce hear- 
ing and had been previously married. It was plain- 
tiff’s third marriage and she had two grown sons by a 
former marriage. At the time of the marriage, plaintiff 
had assets consisting of a checking account in the sum 
of $715.59, a certificate of deposit of $10,000, a savings 
account of $7,080, indebtedness due her from her son 
Graham Darnell in the sum of $5,000, and a farm sub- 
sequently sold for $26,000, totaling $48,795.59. She made 
further loans to her sons and at the time of the divorce 
hearing, they owed her respectively $17,500 and $7,000. 
She had during the marriage made gifts to her sons. One 
received a credit on his indebtedness of $10,000, reducing 
it to the $7,000 balance mentioned, and the other received 
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$10,000 in cash. She had cashed certificates of deposit in 
May 1970. Out of this she made the $17,500 loan to one 
son. Her assets, including gifts to her sons, totaled 
$44,500. All of this property was awarded to her and, in 
addition, she received monthly support totaling $1,466 
and a judgment for $11,000 made a lien on defendant’s 
farm. Under the decree, she has received, including the 
gifts to her sons, the sum of $56,966, together with minor 
items of personal property. 

At the time of the marriage, defendant owned a 160- 
acre farm, a bank account of $250, an account receivable 
of $500, cattle and grain of the value of $15,310, machin- 
ery, a horse, and equipment of the value of $9,860, and 
owed a bank note of $1,000. These assets, less the in- 
debtedness and farm value, amounted to $25,170. At the 
time of the divorce, he had a bank account of $3,206.42, 
certificates of deposit of $10,000, cattle and grain valued 
at $10,753.75, a horse, equipment, and machinery valued 
at $6,640, or personalty amounting to $30,600.17. In addi- 
tion, he had the farm the value of which was enhanced 
by improvements erected or installed during the mar- 
riage in the sum of $9,000. The farm, without the im- 
provements, was valued at $23,000. Value of the farm 
at the time of the marriage does not appear but as- 
suming it was the same, or $23,000, his total assets when 
married were of the value of $48,170, and when divorced, 
$62,600.17. The judgment lien on the farm would re- 
duce these assets to $51,600.17. 

It appears that plaintiff has received all of the assets 
she had at the time of her marriage, and, in addition, 
has received other assets of a value in excess of $8,000. 
“The judgment of the trial court fixing the amount of 
alimony will not be disturbed on appeal unless good 
cause is shown.” Passmore v. Passmore, 144 Neb. 775, 
14 N. W. 2d 670. 

We are of the opinion that plaintiff has been fairly 
dealt with and that the judgment of the district court 
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should be affirmed. The allowance of an attorney’s fee 
has not been requested and none is allowed. 
AFFIRMED. 


Epwarp A, JINDRA, APPELLEE, v. S.M.S. TRUCKING Co., A 
CORPORATION, ET AL., APPELLANTS. 
192 N. W. 2d 139 


Filed December 3, 1971. No. 37986. 


1. Motions, Rules, and Orders: Appeal and Error: Continuances. 
A motion for a continuance is addressed to the sound discre- 
tion of the court, and in the absence of a showing of an abuse 
of discretion, a ruling on a motion for a continuance will not 
be disturbed. 

2. Torts: Damages: Evidence. A person injured by the negligence 
of another and claiming the right to recover for future pain 
and suffering and permanent disability can recover for such 
of the elements as the evidence shows are reasonably certain 
to be experienced in the future. 


Appeal from the district court for Stanton County: 
Merritt C. WARREN, Judge. Affirmed. 


Deutsch & Hagen and Thomas H. DeLay, for appel- 
lants. 


George H. Moyer, Jr., of Moyer & Moyer, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CLINTon, JJ. 


CLINTON, J. 

This is an action for property damage and personal in- 
jury growing out of a truck and farm tractor collision 
on a public highway. The plaintiff is the owner and op- 
erator of the tractor. The defendants are the owner and 
driver respectively of the truck. The jury returned a 
verdict in the amount of $2,745.80 for the plaintiff and 
the defendants appeal. Ten assignments of error are 
made but they boil down to two issues which are: (1) 
Did the trial court. abuse its discretion in refusing to 
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grant the defendants a continuance because of the un- 
availability of the defendant Nelson as a witness. (2) 
Was the evidence sufficient to submit to the jury the 
questions of future pain and suffering and permanent 
disability. Contingent upon the determination of this 
issue is the related question of the propriety of the 
relevant instructions to the jury. We affirm. 

On November 19, 1970, 4 days before the trial date, the 
defendants’ attorney filed a motion for a continuance 
founded upon the unavailability of the defendant Nel- 
son as a witness. The affidavit in support of the mo- 
tion shows the case was referred to counsel on October 
10, 1968, by the insurance carrier of the defendants; 
at that time the defendant trucking company was bank- 
rupt and had been dissolved, and information was fur- 
nished to counsel that Nelson lived at a certain address 
in Fremont, Nebraska; in September 1969, a letter was 
mailed to Nelson at his Fremont address notifying him 
that the case was on the trial list; later during that month 
counsel was notified by Nelson’s mother that he lived in 
Arizona, that she had heard from him by telephone, and 
he had stated he would come to testify if his expenses 
were paid; the case was then continued for various rea- 
sons; in October 1970, the insurance carrier began to 
try to locate Nelson who had moved without leaving an 
address; efforts to locate Nelson had failed; and appar- 
ently at no time had there been any personal communi- 
cation between counsel and Nelson. The court denied the 
continuance because it “was not timely filed, that there 
was no showing that the Defendant, Henry J. Nelson, 
would or could be present at a later time and for the fur- 
ther reason that said case has been on file since August 
19, 1968, and has already been passed for trial through 
three terms and is the oldest case for trial on the docket 
* * *” A motion for continuance is addressed to the 
sound discretion of the court, and in the absence of a 
showing of an abuse of discretion, a ruling on a motion 
for.a continuance will not be disturbed. White Motor 
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Co. v. Reynolds, 179 Neb. 91, 136 N. W. 2d 437. We 
cannot say that there was any abuse of discretion in this 
case. 

The evidence on issue (2) is substantially as follows: 
The collision caused the plaintiff to bump his head 
against the tractor cab and he was bounced around in 
the cab. The plaintiff testified: “Well, I had a bump on 
my head, and then my shoulder hurts. It hurt then and 
it still does.” He could not work much the next day. 
He sought medical assistance a couple of months later. 
He saw the doctor twice. Pills were prescribed. He 
next consulted a doctor about 2 years later, apparently in 
preparation for trial He saw him twice. Before the 
accident he had no trouble with his neck and shoulder. 
The shoulder still hurt at trial time. The pain is be- 
tween the base of the neck and the tip of the shoulder. 
It interferes with hard work such as “pitch corn, use a 
fork or shovel or raise something heavy.” He has to 
have extra help on this account. 

The physician who examined the plaintiff on the two 
occasions within a few months before trial was the 
only medical witness. He testified that X-rays disclosed 
a very minimal arthritis on the vertebrae of the neck 
and that he had no opinion as to the cause or whether 
it antedated the accident. He then testified (seemingly 
contradictorily) that the accident aggravated the condi- 
tion. Without objection to foundation or otherwise he 
then testified: “@Q Doctor, do you have an opinion as to 
whether or not Mr. Jindra will continue to suffer pain 
as a result of the accident on May 18, 1968? A Yes. Q 
Would you give us your opinion, please. A Yes, he will. 
. .. Q And would you describe for the Court and Jury, 
please, Doctor, what disability that he was experiencing 
when you last saw him? A He complained to me of the 
same disability he had at the time of his examination 
approximately two months earlier, limitation of motion 
of the left shoulder and pain up into the neck from— 
shoulder and neck. I found no change.” He estimated 
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the plaintiff’s disability at 15 percent of the body as a 
whole. He further testified that on the occasion of his 
last examination of the plaintiff he found no change in 
plaintiff’s condition. Again without objection he testi- 
fied: “Q Doctor, what are the prospects in your opin- 
ion, and again within a reasonable medical certainty, 
for improvement in Mr. Jindra’s condition? A I must 
be guarded; I would expect him to continue to have 
trouble, but I can’t testify that he will,” and further 
stated that as long as plaintiff continued farming it is 
reasonably medically certain that his disability will con- 
tinue and he will continue to have pain. On recross 
examination he stated he could not state the extent of 
aggravation. On redirect he stated that the limitation 
of motion in the shoulder has caused “pain and inflam- 
matory changes in muscles” and “the muscles of the 
neck are tightly packed around the cervical spine, and an 
injury or a swelling or an irritation of the joints of the 
cervical spine will in turn cause inflammatory change 
in the muscles and then they will go into a sort of a 
spasm: and when they do, the motion of that muscle is 
limited.” Again without objection he testified: ‘“Q 
Doctor, will you tell the Court and Jury whether or not 
this limitation of motion to which you have referred in 
your opinion, again within a reasonable medical certain- 
ty, is caused by the injury that Mr. Jindra suffered in the 
accident on May 17, 1968? A Yes.” 

The defendants essentially argue that because the 
doctor testified that he could not state the arthritis 
preceded the accident there is no basis for the testimony 
of aggravation and therefore the testimony is legally in- 
sufficient. This overlooks the fact that the doctor’s 
testimony was based on his acceptance of the plaintiff’s 
statement as shown by the history he took that the plain- 
tiff had no symptoms prior to the accident and they 
started at that time. As already noted the plaintiff 
testified that he had had no prior problems. 

The court instructed the jury as follows: “You will 
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disregard any reference during the trial of this case 
to any statement about the aggravation of a pre-existing 
arthritic condition, and you shall not allow any dam- 
ages for pain and suffering or for disability resulting 
from any such arthritic condition.” The jury could 
find under the evidence that the plaintiff’s symptoms 
and disability were wholly caused by the accident and 
the injuries suffered at that time. 

The defendants assign as error the refusal of the court 
to give their requested instruction No. 1. The substance 
of the requested instruction was given in the instruc- 
tion quoted above. There is no error here. 

The defendants assign as error the giving of the in- 
structions submitting to the jury the questions of future 
pain and suffering and permanent injury. The doctor’s 
opinion on these points previously referred to and to 
which no objection was made as to foundation or other- 
wise was sufficient for these issues to be submitted and 
to support a finding by the jury that the plaintiff would 
suffer future and/or permanent pain, suffering, and dis- 
ability. The testimony of the doctor was not without 
probative force. The jury was properly instructed that 
plaintiff could recover for such of these elements as 
were “reasonably certain to be experienced in the fu- 
ture.” This is the test. Boardman v. McNeff, 177 Neb. 
534, 129 N. W. 2d 457. The instructions given are those 
approved by rule of this court. There is no error here. 

Defendants assign as error the instruction given by the 
court on reducing damages for future pain and disability 
to their present worth. The instruction given was that 
approved by rule of this court. There is no error here. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, v. Lynn M. Moore, © 
APPELLANT. 
192 N. W. 2d 157 
Filed December 3, 1971. No. 37994. 


Post Conviction: Appeal and Error: Criminal Law. Where a de- 
fendant in a criminal case invokes our appellate jurisdiction, no 
post conviction remedy is then available to him. The post 
conviction remedy is cumulative, not concurrent. 


Appeal from the district court for Lincoln County: 
Jack H. Henprix, Judge. Affirmed. 


Frank E. Piccolo, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLInToN, JJ. 


SMITH, J. 

The district court denied Lynn M. Moore relief in this 
post conviction proceeding. It decided that Moore had 
taken sufficient steps to lodge an appeal to this court in 
the criminal case. On appeal in this post conviction 
proceeding he assigns the decision for error. 

On an affidavit of poverty Moore was represented by . 
the public defender of Lincoln County in the district 
court, Judge Stuart presiding. Imposition of sentence 
and overruling of the motion for new trial occurred 
October 20, 1969. At the hearing Judge Stuart advised 
Moore that the latter without cost might lodge an appeal 
upon filing an affidavit of poverty. The judge also stated 
that in a noncapital case no provision existed for “an 
attorney to represent an indigent defendant upon a public 
appointment basis on an appeal . ... to the Supreme 
Court.” . Ss 

In November 1969, Moore in a letter to Judge Stuart 
set out his intent to appeal, his indigency, and a request 
for counsel. The letter was filed with the clerk of the 
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district court on November 19. The transcript contains 
a reply from Judge Stuart to Moore, The reply again 
advised Moore that he was not entitled to an attorney 
at public expense. It continued: “In my opinion the 
letter you wrote me is not an affidavit since it is not 
sworn to before a Notary Public, and you do not state 
therein that you are unable by reason of poverty to pay 
the costs. Therefore, it is my opinion that you have 
not perfected an appeal.” See, §§ 25-1912 and 29-2306, 
R. R. 5S. 1943. 

The State impliedly concedes, as it must, that Moore 
lodged an appeal to this court in the criminal case. See 
State v. Williams, 181 Neb. 692, 150 N. W. 2d 260 (1967). 
We decide that appeal this date. See State v. Moore, 
ante p. 498, 192 N. W. 2d 155. Moore’s contention is 
without merit. 

Where a defendant in a criminal case invokes our 
appellate jurisdiction, no post conviction remedy is then 
available to him. The post conviction remedy is cumu- 
lative, not concurrent. See State v. Williams, supra. 

AFFIRMED. 


FRANCIS EVERETT BRANDER, INDIVIDUALLY AND AS THE 
REPRESENTATIVE OF THOSE OTHER UNDERWRITERS AT LLOYD’S, 
LONDON, WHO ARE SIGNATORY TO THE COVERAGE REPRE- 
SENTED BY CERTIFICATE No. 501629, IssuED TO EAGLE RACE- 
Ways, INC., APPELLANT, V. EAGLE RAcEways, INC., A COR- 
PORATION, ET AL., APPELLEES, IMPLEADED WITH LOUIS 
QUATTROCCHI, APPELLANT, 
192 N. W. 2d 142 


Filed December 3, 1971. No. 37997. 


1. Trial: Estoppel. A litigant who knowingly and deliberately 
assumes a particular position in a judicial proceeding is generally 
estopped to take a position inconsistent therewith to the preju- 
dice of an adverse party. 

2. Trial: Insurance. A policy of insurance will be given effect 
according to the ordinary sense of the terms used, and if they 
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are clear they will be applied according to their plain and 
ordinary meaning. 


Appeal from the district court for Lancaster County: 
WILLIAM C. Hasrines, Judge. Affirmed. 


Cline, Williams, Wright, Johnson & Oldfather, for ap- 
pellant Brander. 


Joseph J. Cariotto, for appellant Quattrocchi. 


Ginsburg, Rosenberg, Ginsburg & Krivosha and John- 
ston, Grossman & Johnston, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, and Cuiinton, JJ. 


NEWTON, J. 

This is a declaratory judgment action brought in be- 
half of the underwriters insuring, through Lloyd’s, Lon- 
don, Eagle Raceway, Inc., of Eagle, Nebraska, to deter- 
mine liability, if any, to defend and indemnify Louis 
S. Quattrocchi, a racing driver, against an action for in- 
juries sustained by another racing participant Lynch 
Guy Hollamon. We affirm the judgment of the district 
court in favor of plaintiff. 

Hollamon was coowner of an automobile participating 
in races at the Eagle Raceways, Inc., track. While in 
the pit area adjacent to the track, he was injured when 
Quattrocchi, then participating in a race, lost control of 
his car, catapulted into the pit area, and struck Holla- 
mon. Hollamon brought action against Quattrocchi and 
Eagle Raceways, Inc. This action has been dismissed 
as to the latter and is a companion case to that of Holla- 
mon v. Eagle Raceways, Inc., ante p. 221, 188 N. W. 2d 
710. 

Two questions are presented. Defendant Quattrocchi 
contends that plaintiff cannot be heard in Nebraska 
courts because it has not fulfilled statutory requirements 
pertaining to alien or foreign insurers doing business 
in Nebraska. He says that under such circumstances, 
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the policy issued .is void. His position is inconsistent as 
he is seeking to recover under the same policy he asserts 
is void. Defendant Quattrocchi is estopped to assert 
the invalidity of the very contract upon which he seeks 
to recover. “A litigant who knowingly and deliberately 
assumes a particular position in a judicial proceeding 
is generally estopped to take a position inconsistent 
therewith to the prejudice of an adverse party.” Chi- 
cago, B. & Q. R.R. Co. v. State Board of Equalization & 
Assessment, 170 Neb. 77, 101 N. W. 2d 856. See, also, 
Ainsworth Irr. Dist. v. Bejot, 170 Neb. 257, 102 N. W. 
2d 416. 

Is defendant Quattrocchi, under the existing circum- 
stances, insured as to the Hollamon claim? Plaintiff’s 
policy insures Eagle Raceway, Inc., against damages for 
personal injuries and destruction of property caused by 
accident or arising out of the ownership, maintenance, 
or use of its premises for automobile racing events. It 
specifically excludes liability to all participants and to 
all persons in the pit area. In Endorsement No. 1, it is 
extended to cover liability of the assured for bodily in- 
juries of participants provided that the participant exe- 
cutes a Waiver of Liability and Indemnity Agreement 
and, provided further, assured obtains personal accident 
insurance for all participants. This endorsement does 
not purport to insure one participant against damages 
for injuries sustained by another participant as is the 
case here. It simply protects Eagle Raceways, Inc., 
against claims by participants. 

Endorsement No. 2 provides the coverage shall be: 
«x * * extended to include as additional assureds the 
Car Owners, Drivers, Sponsors and those officials em- 
ployed by the Named Assured.” This extension of cov- 
erage remains subject to the exclusions contained in 
the original policy. These provisions exclude liability 
to participants, to persons in the pit area during racing 
programs, and to persons on the track or racing surface. 
The endorsement is designed to protect participants 
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against claims made against them by persons who are 
not participants. In this connection, “participant” is 
defined as: “* * * any person granted permission for 
any purpose whatever by the Assured to enter the Re- 
stricted Area upon signing a Release and Waiver of Lia- 
bility and Indemnity Agreement.” “Restricted Area” 
is defined as: “* * * the area to which admission by 
the general public is prohibited, including but not lim- 
ited to the pit areas, racing surface and infield, includ- 
ing walkways, concessions and other appurtenances 
thereon.” 


“A policy of insurance will be given effect according 
to the ordinary sense of the terms used, and if they are 
clear they will be applied according to their plain and 
ordinary meaning.” Garrelts v. Department of Motor 
Vehicles, 176 Neb. 220, 125 N. W. 2d 678. We believe 
the meaning of the policy is clear and that plaintiff has 
no liability to the defendant Quattrocchi thereunder. 


The judgment of the district court is affirmed. 
AFFIRMED. 
SMITH, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. JACK SMITH, APPELLANT, 
192 N. W. 2d 158 
Filed December 3, 1971. No. 87999. 


1. Criminal Law: Entrapment. Where a person has no previous 
intent or no previous purpose to violate the law but does so 
only because persuaded or induced to commit the act by law 
enforcement agents, he is entitled to the defense of unlawful 
entrapment because the law as a matter of policy forbids a 
conviction. 

On the other hand, where a person already 

has the readiness or willingness to violate the law, the mere 
fact that an officer provides what appears to be a favorable 
opportunity for such violation, or merely seeks to collect evi- 
dence of the offense, does not constitute unlawful entrapment 
‘and is no defense, 
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Appeal from the district court for Sarpy County: 
Victor H. Scumupt, Judge. Affirmed. 


S. J. Albracht, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


SPENCER, J. 

Defendant, Jack Smith, was convicted of having a 
narcotic drug, cannabis, in his possession with the in- 
tent to sell and distribute it. He alleges three assign- 
ments of error: (1) The failure of the State to prove 
its case; (2) the failure of the court to instruct the 
jury that the police officers must have had reasonable 
cause to believe he was predisposed to commit the act 
to legally entrap him; and (3) the failure of the court 
to admonish the jury that his acts of January 16, 1970, 
could not be considered as “prior conduct.” We affirm. 

Defendant, who had a previous felony conviction, 
testified in his own defense. He testified that he was 
entrapped by the sheriff. His partner, Daugherty, 
secreted marijuana in his filing cabinet as well as in 
the basement of his home which Daugherty used to store 
ceramics. Defendant adduced evidence that Yanovich, 
an associate of Daugherty, was an informer and tried 
to sell information to the Papillion police and to the 
federal authorities. He admitted that on January 16, 
1970, at the request of Yanovich, he delivered a sealed 
package from a filing cabinet in his office to Yanovich 
at the Papillion airport. Yanovich on that occasion was 
sitting in the car with another individual later identi- 
fied as Jerry Hannon. Defendant handed the package 
to Hannon and received nothing for it. He did not know 
what was in the package until the next day when Yano- 
vich told him that it contained marijuana, and that 
Daugherty had marijuana stored in the defendant’s 
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basement. Defendant then testified that he attempted 
to contact Daugherty and it was not until a couple of 
days later that he saw Daugherty and demanded that he 
remove the marijuana from his basement. 

On the 20th of January defendant received a tele- 
phone call from someone wanting to get in touch with 
Yanovich. This individual identified himself as the one 
who had been with Yanovich at the airport, so defend- 
ant gave him Daugherty’s telephone number. About 2 
or 3 hours later, Daugherty and Yanovich came to his 
home. They had two bags with them. They wanted de- 
fendant to deliver one of the bags to Tara Plaza and 
leave the other in his shop, and they offered him $100 
to deliver the bag to an individual at Tara Plaza. De- 
fendant agreed to do so. He parked his car alongside 
the only one parked at the Tara Plaza and walked over 
to that car, which corresponded to the description given 
him. He recognized the individual in the car as the 
one who had been with Yanovich the evening of Janu- 
ary 16th. Defendant delivered the package and re- 
ceived five $20 bills. Deputy -sheriff Barrett then 
popped out of the trunk of the car and defendant was 
arrested. 

The evidence of Jerry Hannon, who was an under- 
cover agent for the sheriff, is in direct conflict with that 
of the defendant. It is Hannon’s testimony that on the 
evening of January 16 he gave the defendant $100 sup- 
plied by the sheriff for the package he delivered, and 
asked him if he could get more, and the defendant re- 
plied: ‘“‘Yeah.’” Hannon further testified that he 
called the defendant on the 20th and set up a buy. The 
testimony is as follows: “I said, ‘This is Jerry and I 
would like to buy a pound.’ And he said, ‘I don’t know 
if I can get to you.’ He said it wouldn’t be until about 
8:30 that he could make it. And I told him I was at 
the Cabay Lounge; how about meeting me there at the 
lot? ‘T’ll meet you at 8:30.” Hannon then notified 
the sheriff, carrying the marked money in his billfold 


514 NEBRASKA REPORTS [Vou. 187 
State v. Smith 


to make the buy, and went to the agreed location with 
deputy sheriff Barrett who hid in the trunk of the car. 
Hannon further testified: “I motioned for him to come 
over to my car; and he came over and got in. And I 
saw that he had more than a pound of marijuana. And 
I said, ‘I ain’t got enough to buy that, Jack. All I’ve 
got is a hundred dollars.’ He said, ‘I didn’t have time 
to cut it down. Ill do you a favor, and you take it.’ 
I gave him the money; and he put it in his billfold. And 
he said, ‘I’l] see you later... And Mike jumped out of 
the trunk and arrested him.” 

Facts constituting entrapment, which is in the nature 
of an affirmative defense, are ordinarily to be determined 
by the jury or the trier of fact in each individual case, 
and its findings will be disturbed only when the pre- 
ponderance of the evidence against such findings is 
great and they clearly appear to be wrong, or when the 
findings are clearly contrary to law. State v. Rans- 
burg, 181 Neb. 352, 148 N. W. 2d 324. 

In the Ransburg case, we followed the majority hold- 
ing in Sorrells v. United States, 287 U. S. 485, 53 S. 
Ct. 210, 77 L. Ed. 413, 86 A. L. R. 249, and held that 
where a person has no previous intent or no previous 
purpose to violate the law but does so only because per- 
suaded or induced to commit the act by law enforcement 
agents, he is entitled to the defense of unlawful entrap- 
ment because the law as a matter of policy forbids a 
conviction. On the other hand, where a person already 
has the readiness or willingness to violate the law, the 
mere fact that an officer provides what appears to be 
a favorable opportunity for such violation, or merely 
seeks to collect evidence of the offense, does not consti- 
tute unlawful entrapment and is no defense. 

The mere fact that artifice or stratagem may be em- 
ployed to apprehend those engaged in criminal activity 
does not in and of itself give rise to the defense of en- 
trapment. There was a serious conflict in the evidence 
and the issue became one of credibility for the jury. 
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On the record, the jury could readily find there was no 
enticement herein; that the State did no more than 
present an opportunity which the defendant accepted. 

We have reviewed the instructions of the court and 
find that they are proper under the evidence adduced 
herein. The court fully instructed on defendant’s de- 
fense and put the burden on the State to prove beyond 
a reasonable doubt that defendant was not improperly 
induced to commit any unlawful conduct. 

We find the evidence sufficient to sustain the con- 
viction and affirm the judgment. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, v. LAWRENCE J. ORTIZ, 
APPELLANT. 
192 N. W. 2d 151 


Filed December 3, 1971. No. 38022. 


1. Criminal Law: Evidence. In order to warrant a conviction on 
circumstantial evidence the circumstances taken together must 
be of such a conclusive nature and tendency as to produce a 
reasonable and moral certainty in the minds of the jury beyond 
a reasonable doubt that the accused committed the offense 
charged. 

2. Criminal Law: Evidence: Jury. It is the province of the jury 
to determine the circumstances surrounding, and which shed 
light upon, the alleged crime; and if, assuming as proved the 
facts which the evidence tends to establish, they can be ac- 
counted for upon no rational theory which does not include the 
guilt of the accused, the proof cannot, as a matter of law, be 
said to have failed. 

3. Criminal Law: Evidence. A person of sound mind is conclu- 
sively presumed to intend the obvious and probable consequences 
of his voluntary act. 

A photograph proved to be a true representa- 

tion of the person, place, or thing which it purports to repre- 

sent is ordinarily proper evidence of anything of which it is 
competent and relevant for a witness to give a verbal description. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed.- 
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Jeffrey L. Orr and Richard J. Bruckner, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before Wurtz, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTOoNn, and CLINTON, JJ. 


NEwTON, J. 

The defendant, Lawrence J. Ortiz, appeals from a con- 
viction of murder in the first degree. He challenges the 
sufficiency of the evidence to sustain the conviction and 
asserts there was error in the admission of evidence and 
in a denial of the right to introduce surrebuttal testi- 
mony. We affirm the judgment of the district court. 

The defendant and one Charolette Elaine Whittington 
had traveled to Ohio and then back to Omaha, Nebraska, 
together. On the evening of Friday, August 28, 1970, 
they drove to Lincoln, Nebraska, and registered together 
in a motel. On the next evening, Saturday, they were 
out eating and drinking until about 1:30 am. Sunday 
morning. The defendant registered alone at a motel in 
Kearney, Nebraska, at about 9:30 a.m. on Sunday, Au- 
gust 30, 1970. He remained at least until evening but 
was gone at 7 am. Monday morning and in the early 
afternoon of Monday, August 31, 1970, sold his auto- 
mobile to a Lincoln used-car dealer. He was taken by 
taxicab from a Lincoln hotel, together with his luggage, 
to a bus station that same afternoon and told the driver 
he was in a hurry to catch the bus. His automobile was 
subsequently found to have human blood spots on the 
rear floor mat and on the chrome strip under the right 
door. 

On the afternoon of Monday, August 31, 1970, a grass 
or brush fire occurred in an area adjacent to the Platte 
River approximately 15 miles west of Kearney, 3 miles 
south and 114 miles east of Elm Creek, Nebraska. The 
body of Charolette Elaine Whittington was found on the 
edge of the burned patch. The clothing was pushed up 
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under the armpits and there were marks indicating it 
had been dragged from a lane referred to as a river trail. 

The autopsy revealed that Charolette had been badly 
beaten around the face and head with several teeth 
being knocked out and her hands had been severed. 
These do not appear to have been found. The body was 
burned in certain areas and was practically bloodless. 
The doctor testified that the only blood he obtained, 
about a tablespoonful, had to be obtained directly from 
the heart. He further stated that after death occurs, 
there would be little bleeding, only a little seepage, that 
there were no major lacerations of the scalp, and death 
was unlikely to occur from bleeding at the lips which 
revealed the worst lacerations. The only large lacera- 
tions found resulted from the cutting off of the hands. 
Death resulted from trauma and he could not fix the 
time of death but said she may have been dead a day 
or two. Examination of the blood revealed very small 
quantities of alcohol and barbiturates. Not enough to 
cause death. 

After defendant’s arrest, while being fingerprinted 
by a deputy sheriff, he informed the deputy “that he and 
this other woman had an argument after a dinner,” that 
she borrowed his car to get “a fix,’ and he went to 
sleep. The next morning his car was back at the motel, 
but she did not appear. He saw blood in the car and got 
scared but did not notify the police. 

Defendant’s evidence indicates Charolette was a nar- 
cotic addict, an informer who was in trouble with un- 
specified black people in Omaha, and afraid of reprisals. 
His own testimony indicates that on the return trip to 
the motel early Sunday morning, she called someone 
about getting “a fix”; two men called at the motel for 
her and she left with them, taking defendant’s car; he 
arose about 8 a.m. that morning, found the car, but did 
not find Charolette, called her cousin in Omaha to learn 
if she were there and on being told she was not, thought 
she may have gone to Grand Island or Kearney as they 
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had been talking of visiting relatives of hers in that area. 
He did not know where the relatives lived, but drove to 
Grand Island, looked in the bars, and then went on to 
Kearney. Not finding her, he returned to Lincoln where 
he claims to have stayed for 4 days. Then on reading 
about Charolette’s death, he became frightened, knowing 
of his own past record, and went to Wichita, Oklahoma 
City, Albuquerque, and Texas before returning to Omaha. 

The evidence is circumstantial for the most part, but 
we believe it is sufficient to sustain the verdict. The 
evidence of the State indicates defendant was the last 
person to see Charolette alive. He was in the general 
vicinity of the place where the body was found as early 
as 9:30 a.m. on that Sunday morning, when her death 
had to have occurred, and there were human bloodstains 
in his automobile, Fibers similar in color and texture 
to those used in the rear floor mat of defendant’s car 
were found on Charolette’s clothing. In addition, he 
had volunteered to a deputy sheriff that: ‘“* * * he and 
this other woman had an argument after a dinner.” He 
failed to notify the police when she disappeared and fled 
to the southwest after disposing of the bloodstained car. 
The defendant’s story of Charolette’s leaving with 
strangers is completely uncorroborated. Had the stran- 
gers killed her, they would have had to transport her 
body to the spot where it was found. His own account 
of his actions is not conducive to belief. He told the 
deputy sheriff that he saw bloodstains in the car on 
Sunday morning, but omits this in his testimony. If he 
found bloodstains, he must have suspected something 
had happened to her. Notwithstanding, he failed to 
notify the police and instead now says he thought Charo- 
lette had gone to visit relatives in the area where her 
body was found. This conflicts with his theory that she 
was killed by the two strangers. He fails to explain how 
he expected her to get there or why she should leave 
without his knowledge. Also, he claims not to have 
left Lincoln until after 8 a.m. and to have looked through 
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the Grand Island bars on his way to Kearney yet he was 
in Kearney at about 9:30 a.m., checked into a motel, and, 
according to his statement, left the same day. 

“In order to warrant a conviction on circumstantial 
evidence the circumstances taken together must be of 
such a conclusive nature and tendency as to produce a 
reasonable and moral certainty in the minds of the jury 
beyond a reasonable doubt that the accused committed 
the offense charged. * * * 

“It is the province of the jury to determine the cir- 
cumstances surrounding, and which shed light upon, 
the alleged crime; and if, assuming as proved the facts 
which the evidence tends to establish, they can be ac- 
counted for upon no rational theory which does not, in- 
clude the guilt of the accused, the proof cannot, as a 
matter of law, be said to have failed.” State v. Ohler, 
178 Neb. 596, 134 N. W. 2d 265. We find that the evidence 
fails to reflect any reasonable hypothesis of innocence 
but on the contrary, sustains a rational theory of guilt. 

Defendant contends that the essential elements of pre- 
meditation, deliberation, malice, and purpose or intent 
to kill have not been proved. These elements are 
mental processes which are conceived and hidden in the 
mind. They are rarely susceptible of proof by direct 
evidence but must be ascertained by reference to such 
outward manifestations as the acts of the person con- 
cerned and from all the facts and circumstances. In the 
present instance, the jury could reasonably find that 
Charolette bled to death from the severance of her hands. 
The undisputed medical evidence indicates that her 
body was drained of blood which could only have oc- 
curred while her heart was still beating and that her 
other injuries could not have resulted in such extensive 
bleeding. They could also find that defendant was 
aware, as a matter of common knowledge, that bleeding 
and death would ensue from such injuries. The severing 
of the hands was of necessity a deliberate and premedi- 
tated act and when performed while Charolette was still 
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alive, although probably unconscious, may well have 
been deemed by the jury as intended to bring about her 
death. If so, the elements of malice, intent to kill, de- 
liberation, and premeditation were necessarily present. 
A person of sound mind is conclusively presumed to in- 
tend the obvious and probable consequences of his vol- 
untary act. See, Baskins v. State, 138 Neb. 334, 293 
N. W. 270; Reizenstein v. State, 165 Neb. 865, 87 N. W. 
2d 560. 

It is asserted that exhibits consisting of pictures taken 
of the body at the location and in the condition found 
were erroneously admitted because not competent and 
relevant. These pictures served to show the nature of the 
area where the body was found, the conditions resulting 
from the brush fire, the condition of the body, the nature 
of the injuries, and the arrangement of the clothing 
which indicated it had been dragged. The foundation 
evidence is unchallenged and this evidence was relevant 
and material. Two exhibits consisting of pictures of 
portions of the body taken after its removal are likewise 
criticized. These pictures were introduced to show cer- 
tain peculiarities found on the body which facilitated 
identification. They too were relevant and material 
for the purpose used. “A photograph proved to be a 
true representation of the person, place, or thing which it 
purports to represent is ordinarily proper evidence of 
anything of which it is competent and relevant for a 
witness to give a verbal description.” State v. Robin- 
son, 185 Neb. 64, 173 N. W. 2d 443. See, also, Davis 
v. State, 171 Neb. 333, 106 N. W. 2d 490. 

The State produced one rebuttal witness, the taxicab 
driver who testified to taking defendant to the bus sta- 
tion. Defendant now asserts error on the ground he was 
denied the right to answer or rebut this testimony. At 
no time did defendant request this or indicate to the court 
that he desired to introduce evidence of this nature. The 
assignment is without merit. 
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No error appearing, the judgment of the district court 
is affirmed. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, v. MicHaEL L. Morosin, 
APPELLANT. 
192 N. W. 2d 165 


Filed December 3, 1971. No. 38042. 


Sentences: Appeal and Error: Statutes. Unless an abuse of dis- 
cretion appears, we will not disturb a sentence within statutory 
limits. 

Appeal from the district court for Lancaster County: 

ELMER M, ScHEELE, Judge. Affirmed. 


T. Clement Gaughan, Richard L. Goos, and Paul M. 
Conley, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and Cuinton, JJ. 


SmiruH, J. 

An information charged that defendant knowingly had 
concealed a stolen motorcycle with the intent to defraud 
the owner. Upon a plea of guilty the district court sen- 
tenced him to imprisonment for 2 to 3 years. On appeal 
defendant complains that the sentence was excessive. 
The governing statute, section 28-522, R. R. S. 1943, pre- 
scribed imprisonment for not less than 1 year nor more 
than 10 years. 

We may reduce a sentence when in our opinion it is 
excessive, and we are under a duty to render such sen- 
tence as the evidence may warrant. See § 29-2308, R. 
R. S. 1943. Unless an abuse of discretion appears, we 
will not disturb a sentence within statutory limits. See 
State v. Escamilla, ante p. 457, 191 N. W. 2d 548 (1971). 
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The record persuades us not to reduce the sentence. 
The judgment is affirmed. 


AFFIRMED. 


THOMAS J. WINSTON, APPELLEE, v. CLoIs WAYMAN DAVIS, 


JR., 


AND CITy OF OMAHA, A MUNICIPAL CORPORATION, 


APPELLANTS, METROPOLITAN UTILITIES DISTRICT, A MUNIC- 


IPAL CORPORATION, INTERVENER-APPELLEE. 
192 N. W. 2d 413 


Filed December 10, 1971. No. 37901. 


Verdict: Jury: Evidence: Trial. A verdict may be set aside as 
excessive only when it is so clearly exorbitant as to indicate it 
was the result of passion, prejudice, or mistake, or it is clear 
that the jury disregarded the evidence or controlling rules of law. 
New Trial: Jury: Evidence: Appeal and Error. When a new 
trial is sought on the ground of misconduct by the jury, the 
finding of the trial court will not be set aside unless the evi- 
dence of misconduct is clear and convincing. 

New Trial: Motions, Rules, and Orders: Jury: Appeal and Er- 
ror: Trial. Where a motion for a new trial presents a ques- 
tion of fact concerning the regularity of the jury’s delibera- 
tions, the trial court becomes the trier of disputed facts with 
reference thereto, and its decision thereon will not be disturbed 
on appeal unless clearly wrong. 

Automobiles: Statutes: Negligence. A _ statute granting the 
right-of-way to the driver of an emergency vehicle, over other 
drivers using the highway, does not relieve him from the re- 
sponsibility of driving with due regard for the safety of all 
persons on the highway, and does not protect him from the 
consequences of arbitrarily exercising such right-of-way. 

The driver of a vehicle upon a high- 
way shall yield the right-of-way to law enforcement vehicles 
when operated on official business and the driver thereof sounds 
audible signal by bell, siren, or exhaust whistle. This provision 
shall not operate to relieve the driver of a law enforcement 
vehicle from the duty to drive with due regard for the safety 
of all persons using the highway nor shall it protect the driver 
of any such vehicle from the consequence of an arbitrary exer- 
cise of such right-of-way. 


Vou. 187] SEPTEMBER TERM, 1971 523: 


Winston v. Davis 


Appeal from the district court for Douglas County: 
JoHn E. Murpenuy, Judge. Affirmed. 


Herbert M. Fitle, James E. Fellows, and George S. 
Selders, Jr., for appellants. 


S. J. Albracht and Michael P. Cavel of Lathrop, Al- 
bracht & Dolan, for appellee. 


Cecil S. Brubaker, for intervener-appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


Wuite, C. J. 

In this intersection automobile accident a police cruiser 
car of the defendant City of Omaha, while chasing a 
speeder known to be living in the vicinity, went through 
a stop sign and collided in an intersection with the plain- 
tiffs motorcycle. From a jury verdict and judgment of 
$18,601, the defendant City of Omaha appeals claiming 
excessiveness in the verdict, misconduct of the jury in 
its deliberations, and error in the instructions. 

Plaintiff sustained four fractured front teeth, cuts: in 
his lower lip, one of which went completely through the 
skin, facial abrasions, an inch-long deep laceration of 
the tongue, and abrasions of his chest, shoulder, and back. 
The evidence as to his out-of-pocket expense and loss of 
earnings and medical, dental, and hospital expense sus- 
tains a finding of $3,601. The evidence shows a 10-day 
period of hospitalization and will sustain a finding that the 
plaintiff’s speech has been impeded as the result of the 
deep scarring of his tongue and that he has permanent 
facial scars which will continue to be a source of em- 
barrassment to him. The city’s attempt to color match 
the cases of O’Brien v. J. I. Case Co., 140 Neb. 847, 2 
N. W. 2d 107; James v. Hayden Bros., 97 Neb. 619, 150 
N. W. 1013, and other cases is inapposite. The area of 
pecuniary allowances for pain and suffering is a highly 
subjective area. We find no analogy in the older cases. 
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Modern conditions allow a permissible different response 
to facial scars and disfigurement. Also, the impact of 
inflationary conditions renders the color of past de- 
cisions to this area less visible. In this case, inflationary 
considerations alone destroy the invitation to exercise 
the righteously passionate judicial response demanded 
as a requirement for setting aside a jury verdict. See, 
Remmenga v. Selk, 152 Neb. 625, 42 N. W. 2d 186; John- 
son v. Schrepf, 154 Neb. 317, 47 N. W. 2d 853; Rueger 
v. Hawks, 150 Neb. 834, 36 N. W. 2d 236. We find no 
merit to this contention. 

The city’s attack upon the misconduct of the jury is 
two pronged. The first is an assertion of a coercively 
compelled verdict. This claim rests upon the hearsay 
testimony of two jurors concerning a speculative commu- 
nication from the bailiff to the foreman or from the fore- 
man alone allegedly used as pressure against three of 
the dissenting jurors, after 2 days of deliberation with 
the vote standing 8 to 4 or 9 to 3 in favor of the plaintiff. 
We need not explore any of the refinements of the his- 
toric reluctance of courts to invade from hindsight the 
absolute independence and integrity of jury delibera- 
tions. The hearsay testimony of the two jurors is directly 
refuted and denied by the bailiff and the foreman whose 
version was undoubtedly accepted by the trial judge in 
exercising his discretion in refusing to grant a new 
trial. The evidence of misconduct of the jury must be 
clear and convincing and the lower court’s decision as 
to disputed facts and reference thereto will not be dis- 
turbed on appeal unless clearly wrong or constituting an 
abuse of discretion on the trial court’s part. Haarberg 
v. Schneider, 174 Neb. 334, 117 N. W. 2d 796. There is 
no merit to this contention. 

The other challenge is based upon a controversy aris- 
ing in the heated discussion of taking the final votes in 
arriving at the 10 to 2 verdict in the case. It appears 
that the votes for the plaintiff in the 2 days of delibera- 
tion had increased from a majority of 8 to4to9to3. The 
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most that we can gather from the rather vague testimony 
in this area is that the three dissenting jurors agreed 
that one of them would go over to the majority. This 
is not an agreement in advance to abide by a majority 
vote when and if taken. It is not a compromise verdict in 
the sense of a quotient verdict (agreeing in advance to an 
averaging of amounts). On the contrary once the con- 
tinued and increasing majority was known to the jurors, 
the response in the case at bar was nothing more than 
the typical and legitimate pressure of a majority view 
upon the minority jurors. After continuous discussion 
the three dissenting jurors in the case at bar agreed 
that one of them would go over to the majority in order 
to reach a final verdict. We see no misconduct of the 
jury in this situation. Fortunately, this very distinction 
in an almost identical situation was passed on in Bod- 
deker v. Olschewske, 127 Tex. 598, 94 S. W. 2d 730. 
The court in that case stated as follows: “The agreement 
* * * condemned was one made in advance when it was 
not known how the majority would vote. An agreement 
made after it became known on which side the majority 
had voted, the effect of which was that the minority 
would defer to the majority and make the vote unani- 
mous, does not constitute misconduct.” We find no 
merit to this contention. 

A city policeman, driving a cruiser car, was chasing 
a known speeder who lived in the vicinity where the 
accident occurred. The evidence shows that he was 
traveling at a speed beyond the speed limit and went 
through a stop sign immediately prior to the time of the 
intersection accident involved in this case. The duties 
and responsibilities of a driver of an emergency vehicle 
are the critical issues in this case. The trial court fully 
instructed upon all of the applicable statutes to this 
situation. Then in instruction No. 15, following NJI 
No. 7.04, the trial court gave the following instruction: 
“Ordinarily, the driver of a vehicle about to enter a 
highway protected by a stop sign must stop his vehicle, 
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look for approaching traffic on the protected highway, 
and permit all vehicles to pass which are at such a dis- 
tance and traveling at such a speed that it would be im- 
prudent or obviously dangerous for him to proceed into 
the intersection. If there is a vehicle approaching on 
the protected highway, the vehicle entering such high- 
way must wait until the approaching vehicle has passed, 
unless a prudent person would have reasonable ground to 
believe that such vehicle is so far distant from the in- 
tersection and traveling at such a speed that he could 
safely enter in advance thereof. 

“The duty, in such a situation, of the driver of a law 
enforcement vehicle, either to stop, or slow, or yield the 
right-of-way, as well as the duty of the driver of a 
vehicle on the protected street, depend upon all the cir- 
cumstances, and your judgment upon those issues, as 
well as upon all the issues in this case, must be based 
upon all the circumstances as shown by the evidence.” 

It is asserted in the argument that the district court’s 
instruction ‘No. 15 failed to advise the jury of the rights 
of a driver of an emergency vehicle and advised it that 
the driver of a police department vehicle on official 
business, and sounding an audible signal by siren, should 
have the right-of-way and the drivers of other vehicles 
shall yield such right-of-way to such police department 
vehicle. It is difficult to follow the argument of the 
city in this respect. The trial court properly stated all 
of the applicable statutes and the governing case law. 
Hammon v. Pedigo, 173 Neb. 787, 115 N. W. 2d 222. It 
is obvious from. reading instruction No. 15 along with in- 
struction No. 13 that the trial court gave an appropriately 
comprehensive instruction which properly directed the 
jury to balance the acts of the driver of the emergency 
vehicle depending on all of the circumstances in the case. 
Far from error the instruction as applied to the case 
is a model of balance and clarity. Without detailed re- 
cital, a very pertinent part of the surrounding circum- 
stances brought to the jury’s attention in this case, 
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without objection, involved the fact that the driver of the 
police cruiser was acquainted with the speeder he was 
chasing, his identity was known to the policeman who 
was familiar with where he lived and was following him 
in the vicinity of his residence. In this context, the 
applicability of the instructions given by the trial court 
is obvious. There is no merit to this contention. 

The assignments of error may not be sustained. The 
verdict and judgment of the district court are free from 
error and are affirmed. 

AFFIRMED. 

Newton, J., dissenting. 

The statutes of Nebraska mentioned in the majority 
opinion render inapplicable to police vehicles engaged 
in the pursuit or apprehension of law violators the ordi- 
nary statutory rules regarding speed limits, stop signs, 
and right-of-way. Under such circumstances, the dis- 
regard or violation of such rules cannot be considered 
evidence of negligence, yet the court so instructed in 
instructions Nos. 12 and 15. 

These ordinary traffic rules are completely irrelevant 
in cases such as this. The police vehicle, sounding its 
siren, may travel at any speed necessary, may disregard 
stop signs, and its driver may rely on his right to have 
the right-of-way, subject only to the provision that it 
be operated with due regard for the safety of others. 

The sole issue in this case is whether or not the police 
vehicle was operated with due regard for the safety of 
others upon the highway. This proposition must be de- 
termined in the light of what a person of ordinary 
prudence would or would not have done under the same 
circumstances. It ordinarily presents an issue for the 
determination of the jury, but it is error to cloud the 
issue with an instruction that a violation of the inap- 
plicable statutory rules of the road may be considered as 
evidence of negligence. 

A high speed chase through city streets is always a 
hazardous project and the same rule of law should be 
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applied as is used in other types of cases. The police 
are entitled to assume that their right-of-way will be 
respected unless and until they have knowledge to the 
contrary. 

The rules adopted in the majority opinion have the 
effect of making the drivers of emergency vehicles in- 
surers of all other travelers on the highway. The in- 
structions given and approved establish the rule that 
such drivers may be considered negligent solely because 
they exceed the speed limit, run a stop sign or red light, 
or avail themselves of their statutory right-of-way. It 
is tantamount to saying that under such circumstances 
the driver of an emergency vehicle may always be found 
to be negligent. 

In my judgment, the judgment in this case should 
be reversed and the cause remanded for a new trial under 
proper instructions. 

BosLaucu, J., joins in this dissent. 

SPENCER, J., dissenting. 

I agree fully with the dissent of Newton, J., but I alsc 
believe that there is an even more basic reason why the 
judgment herein cannot stand, and a new trial must be 
granted. 

The majority handles the misconduct of jury issue 
in a very summary manner. Three of the jurors, after 
continuous discussion, could not agree with the majority 
vote. They were informed by the foreman, supposedly 
because he was so told by the bailiff, that the jury must 
arrive at a verdict. The three of them were unwilling to 
change their vote but because they had been told there 
could not be a hung jury, they agreed that they would 
draw straws and the loser would he required to change 
his vote even though he was not in agreement with the 
verdict. I cannot see how this can be other than a 
coerced verdict. 

The law is very clear that any method of arriving 
at a verdict except through the exercise of judgment 
after weighing the evidence is improper. This cer- 
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tainly would preclude the method employed here of 
agreement to join in a verdict regardless of the juror’s in- 
dividual judgment. See, 89 C. J. S., Trial, § 472, p. 111; 
53 Am. Jur., Trial, § 1079, p. 710; Annotation, 73 A. L. R. 
93. 

The majority opinion has the following language: “For- 
tunately, this very distinction in an almost identical 
situation was passed on in Boddeker v. Olschewske, 127 
Tex. 598, 94 S. W. 2d 730.” Unfortunately for the major- 
ity, the Boddeker case did not involve chance or a lot- 
tery as this one does. In a subsequent case, Kindy v. 
Willingham, 146 Tex. 548, 209 S. W. 2d 585 (1947), the 
Texas court held: “A verdict should not be the result 
of chance or lot but should be arrived at through the de- 
liberate judgment, sound reflection and conscientious 
conviction of the jury.” 

Every verdict should be arrived at through deliberate 
judgment, sound reflection, and the conscientious con- 
viction of the jury, and should never be the result of 
chance or lot. This case is not too different from the 
quotient verdict cases heretofore before this court. In 
Spreitzer v. State, 155 Neb. 70, 50 N. W. 2d 516 (1951), 
this court held that if there is an agreement to be bound 
and the jurors vote accordingly, then the court must 
grant a new trial. As the court said, the vice of such a 
verdict is that it does not represent the deliberate judg- 
ment of the jurors and it is subject to manipulation and 
partakes of the nature of a lottery. See, also, Killion 
v. Dinklage, 121 Neb. 322, 236 N. W. 757 (1931); Schrage 
v. Miller, 123 Neb. 266, 242 N. W. 649 (1932). 

The following language quoted from Cooley, J., at 46 
Mich. 628, in Gillaspie v. Nebraska Tractor & Equip- 
ment Co., 175 Neb. 401, 122 N. W. 2d 17, is very perti- 
nent herein: “‘“The law contemplates that they (the 
jury) shall, by their discussions, harmonize their views 
if possible, but not that they shall compromise, divide 
and yield for the mere purpose of an agreement. The 
sentiment or notion which permits this tends to bring 
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jury trial into discredit and to convert it into a lottery.” 
See also Meyer v. Shamp, 51 Neb. 424, 430.” 


In RE APPLICATION OF LANETA M. ABLER. 
LaNeEta M. ABLER, APPELLEE, v. HERMAN BRrOS., INC., ET 
AL., APPELLANTS. 

192 N. W. 2d 410 


Filed December 10, 1971. No. 37949. 


1. Carriers: Public Service Commissions: Trial. In a stock trans- 
fer proceeding under the Motor Carrier Act, the personal ap- 
pearance of the applicant at the hearing is not necessarily a 
condition precedent to approval of the proposed transfer by 
the Nebraska State Railway Commission. 

Subject to the Motor Carrier Act, de- 
termination of the factors relevant to the public interest in a 
stock transfer proceeding is left primarily to the Nebraska 
State Railway Commission. 

8. Carriers: Public Service Commissions: Trial: Evidence. In a 
stock transfer proceeding under the Motor Carrier Act, the 
Nebraska State Railway Commission in weighing the public 
interest possesses a discretion to decide whether evidence of 
an allied employment and noncompetition agreement is necessary. 

4, Appeal and Error: Public Service Commissions: Administrative 
Law. On appeal to the Supreme Court from an order of the 
Nebraska State Railway Commission within commission juris- 
diction, questions for determination are sufficiency of the evi- 
dence to support the findings, adequacy of the findings and 
conclusions to support the order, and the reasonableness or 
arbitrariness of the order. 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 


James E. Ryan and Viren, Epstein & Leahy, for appel- 
lants. 


Duane W. Acklie, Gailyn L. Larsen, and Acklie & 
Peterson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLINTon, JJ. 
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SMITH, J. 

The Nebraska State Railway Commission approved 
an agreement for purchase of all issued and outstand- 
ing shares of capital stock in Canada Transport, Inc., a 
common carrier. Protestants appeal. They assert in- 
sufficiency of the evidence and arbitrariness of the ap- 
proval order. : 

The application by the purchaser, LeNeta Abler, was 
also signed by her husband, Paul Abler, who was doing 
business as Central Transport Co. Central Transport, 
a common carrier, held authority in part to transport 
bulk products to destinations located in ten counties of 
Nebraska. 

Testimony of Paul Abler is as follows. Central Trans- 
port and Canada were competing to some extent. Upon 
approval and transfer of the shares he would manage 
Canada, relinquishing a successful management of Cen- 
tral Transport to his assistant. The two companies 
would operate separately for family and financial rea- 
sons. 

LaNeta Abler, who inferably was not knowledgeable 
in transportation business, neither testified nor person- 
ally appeared. 

The record includes evidence of equipment of both 
companies, abstracts of shipments transported by Can- 
ada, the stock transfer agreement, and testimony to the 
financial position of LaNeta and to provisions for em- 
ployees of Canada. 

Testimony of Earl Canada, the proposed seller and 
sole stockholder of Canada, is as follows. He and LaNeta 
agreed in writing to noncompetition by him and to her 
employment of him in an advisory capacity for 15 years. 
The consideration was payable monthly. He did not re- 
call the consideration, having left the agreement at his 
office in Lexington. This allied agreement was not of- 
fered in evidence. 

Approval by the commission of an application for 
stock transfer under the Motor Carrier Act must rest 
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upon findings that: (1) The transaction will be consist- 
ent with the public interest; (2) it will not unduly re- 
strict competition; and (3) the applicant is fit, willing, 
and able to perform the proposed service properly. § 
75-320, R. R. S. 1943. 

Protestants argue that LaNeta’s absence constituted 
a failure of evidence of her fitness, willingness, and abil- 
ity. The argument is not well taken. The personal ap- 
pearance of the applicant at the hearing is not necessarily 
a condition precedent to the commission’s approving the 
proposed transfer. Cf. Bridgeways, Inc. - Purchase - 
Consolidated Freight Co., 50 M.C.C. 175, 180 (1947). 
Paul Abler, the man with the requisite knowledge and 
experience, testified to her fitness, willingness, and abil- 
ity. The testimony under the circumstances was suffi- 
cient. 

Protestants argue that nonproduction of the allied 
agreement rendered the evidence insufficient to meet 
the remaining statutory requirements. 

Subject to the Motor Carrier Act, determination of 
the factors relevant to the public interest in a stock 
transfer proceeding is left primarily to the commission. 
Courts generally have not explicated prohibitions against 
undue restriction of competition among carriers. Cf. 
Jeffries-Eaves, Inc. v. Gettel, Inc., 173 Neb. 337, 113 
N. W. 2d 476 (1962); United States v. I.C.C., 396 U. S. 
491, 90 S. Ct. 708, 24 L. Ed. 2d 700 (1970); Trieneus, 
“The Role of Competition in Transportation and Com- 
munications.” 39 A.B.A. Antitrust L. J. 470 (1970-71). 

No one denied protestants the right to inspect or of- 
fer the allied agreement in evidence. Their argument, 
for which they cite The Pittson Co. - Control - Brink’s 
Inc., 75 LC.C. (Fin. Rep.) 345 (1958), 80 I.C.C. (Fin. 
Rep.) 179 (1959). That Canada’s testimony without 
the allied agreement constituted insufficient evidence 
might prevail elsewhere. See, Youngstown Cartage Co. 
- Control and Merger, 93 M.C.C. 318 (1963); McAllister 
Bros., Inc. - Control and Merger, 317 I.C.C. 459 (1962); 
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Ephraim, “Purchase Price Issues in Motor Carrier Sec- 
tion 5 Proceedings,” Transportation Law Institute: Fi- 
nance, Transfer and Security Cases 177, 188-189 (1969). 
The railway commission and this court may properly 
consider rulings by the Interstate Commerce Commis- 
sion. Preisendorf Transport, Inc. v. Herman Bros., Inc., 
169 Neb. 693, 100 N. W. 2d 865 (1960). 

We decline to adopt the federal rules asserted by pro- 
testants. Some de-regulation may also be in the public 
interest. The railway commission in weighing the pub- 
lic interest possesses a discretion to decide whether evi- 
dence of an allied employment and noncompetition agree- 
ment is necessary. In the present case there was no 
abuse of discretion. 

On appeal to the Supreme Court from an order of 
the Nebraska State Railway Commission within com- 
mission jurisdiction, questions for determination are suf- 
ficiency of the evidence to support the findings, ade- 
quacy of the findings and conclusions to support the 
order, and the reasonableness or arbitrariness of the or- 
der. Andrews Van Lines, Inc. v. Smith, 187 Neb. 533, 
192 N. W. 2d 406. 

Applying the foregoing rule, we affirm the order. 

AFFIRMED. 


In RE APPLICATION OF MADELINE M. SMITH, DOING BUSINESS 
AS SMITTY’S VAN & STORAGE, OmaHa, NEBRASKA. 
ANDREWS VAN LINES, INC., APPELLANT, IMPLEADED WITH 
Ace Movine & Storace Co., INc., ET AL., APPELLEES, V. 
CHARLES O. SMITH, DOING BUSINESS AS SMITTY’S VAN & 
STORAGE, OMAHA, NEBRASKA, APPELLEE, 

192 N. W. 2d 406 


Filed December 10, 1971. No. 37954. 


1. Public Service Commissions: Administrative Law: Motions, 
Rules, and Orders. The Nebraska State Railway Commission 
has jurisdiction to reconsider and vacate an order on its own 
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motion within 30 days after the mailing of a copy of the order 
and before an appeal has been taken. Upon the expiration of 
80 days from the mailing of a copy of the order, or upon an 
appeal being perfected, the power of the commission to re- 
consider an order on its own motion terminates. 

2. Case Overruled. Strasheim v. Martin, 169 Neb. 787, 101 N. W. 
2d 161, overruled, in part. 

8. Public Service Commissions: Administrative Law: Motions, 
Rules, and Orders. A transfer of operating rights may be ap- 
proved after notice and hearing if the Nebraska State Railway 
Commission finds that the transaction will be consistent with the 
public interest, does not unduly restrict competition, and the 
applicant is fit, willing, and able to perform the service. 

4, : : . An order of the Nebraska State Rail- 
way Commission which fails to make findings of ultimate 
facts is irregular and will be set aside upon appeal. 

5. Public Service Commissions: Administrative Law. The deter- 
mination of what is consistent with the public interest is pecu- 
liarly for the determination of the Nebraska State Railway 
Commission. 

6. Public Service Commissions: Administrative Law: Evidence. 
Evidence which would require a finding that a certificate au- 
thorizing the transportation of general commodities was dor- 
mant in part may not require a similar finding as to such certifi- 
cate authorizing the transportation of household goods because 
of the differences between the two operations. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Nelson, Harding, Marchetti, Leonard & Tate and Earl 
H. Scudder, for appellant. 


Viren, Epstein & Leahy, for appellee Smith. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH. 
McCown, and NEwrton, JJ. 


BosLaucH, J. 

This is an appeal from a proceeding before the Ne- 
braska State Railway Commission upon the application 
of Madeline M. Smith for authority to acquire the op- 
erating rights held by her husband, Charies O. Smith, 
who died on January 16, 1968. Charles O. Smith held a 
certificate of public convenience and necessity which 
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authorized the transportation of househld goods and 
office furniture between all points and places in Nebras- 
ka over irregular routes. The business operated as 
Smitty’s Van & Storage. 

Protests were filed by eight other carriers and a com- 
plaint was filed by five carriers alleging that the cer- 
tificate sought to be transferred was dormant. On June 
16, 1969, the commission found that a limited operation 
had been conducted, that the authority should be re- 
stricted to points within a 250-mile radius of Omaha, 
Nebraska, and that all shipments must originate or ter- 
minate within a 60-mile radius of Omaha. The com- 
mission authorized the transfer of the authority as modi- 
fied, and also authorized the lease of the certificate as 
requested by the applicant. The order was mailed June 
23, 1969. 

A motion for rehearing was filed by the applicant on 
June 27, 1969, and a supplemental motion for recon- 
sideration was filed on December 4, 1969. On March 
20, 1970, the motion for rehearing was overruled. 

On April 13, 1970, the commission, on its own motion, 
reconsidered its order of March 20, 1970, and vacated 
and set it aside. On April 27, 1970, the commission au- 
thorized the transfer of the authority to the applicant 
without restriction. It is from this order that the prc- 
testant, Andrews Van Lines, Inc., appeals. 

The protestant contends that the commission had no 
jurisdiction on April 13, 1970, to reconsider on its own 
motion its order of March 20, 1970, and that the order of 
April 13, 1970, vacating and setting aside ie order of 
March 20, 1970, is void. 

The protestant relies upon Strasheim v. Martin, 169 
Neb. 787, 101 N. W. 2d 161, which held that the commis- 
sion lost jurisdiction when it overruled a moticn for 
rehearing in a proceeding upon an application for a cer- 
tificate of public convenience and necessity. In the 
Strasheim case the commission had granted the applica- 
tion. Then, on the same day, the commission overruled 
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the motion for rehearing; reconsidered its previous order 
granting the application; and then denied the application. 
Upon appeal this court held that the commission lost 
jurisdiction of the proceeding when it overruled the pro- 
testant’s motion for rehearing. 

The applicant contends that the time for appeal! from 
the order of March 20, 1970, did not begin to run until 
March 31, 1970, the date on which a copy of the order 
was mailed; and that until an appeal was perfected, the 
commission had control of its order and could vacate and 
set it aside. We have reconsidered our holding in the 
Strasheim case and have reached the conclusion that it 
is too restrictive. 

The commission is a constitutionally created body that 
exercises judicial powers. This distinguishes it in cer- 
tain respects from other agencies which exercise purely 
administrative powers. Yellow Cab Co. v. Nebraska 
State Railway Commission, 175 Neb. 150, 120 N. W. 2d 
922. The power to decide usually implies the power to 
reconsider, Albertson v. Federal Communications Comm., 
182 F. 2d 397. The Legislature has recognized the power 
of the commission to reconsider an order upon the mo- 
tion of a party. § 75-137, R. S. Supp., 1969. We think 
a similar power exists upon the motion of the commis- 
sion itself. Such a power ordinarily expires at the end 
of the time within which an appeal may be taken. 
Anchor Casualty Co. v. Bongards Co-operative Cream- 
ery ‘Assoc., 253 Minn. 101, 91 N. W. 2d 122, 73 A, L. R. 
2d 933. 

Section 75-137, R. S. Supp., 1969, provides that an 
appeal to this court may be taken within 30 days after 
the mailing of a copy of the order. An appeal is deemed 
perfected and this court has jurisdiction of the cause 
when a notice of appeal has been filed and the docket 
fee paid as required by law. We hold that the commis- 
sion may reconsider an order on its own motion during 
the 30 days after the mailing of a copy of the order and 
before an appeal to this court has been taken. Upon the 
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expiration of 30 days from the mailing of a copy of the 
order, or upon an appeal being perfected to this court, 
the power of the commission to reconsider its order upon 
its own motion terminates. 

In this case the order of March 20, 1970, which was 
mailed to the parties on March 31, 1970, was vacated and 
set aside by the commission on April 13, 1970. No 
appeal had been perfected and the 30-day period com- 
mencing March 31, 1970, had not expired. The order 
of April 13, 1970, was, therefore, within the jurisdiction 
and power of the commission. 

The other assignments of error relate to the finding 
of the commission that the application for transfer of 
the operating rights should be granted without restric- 
tion. Section 75-318, R. S. Supp., 1969, provides that 
the commission may authorize a transfer of operating 
rights if, after notice and hearing, ‘‘* * * the commission 
finds that the transaction proposed will be consistent 
with the public interest and does not unduly restrict 
competition and that the applicant is fit, willing, and 
able to properly perform the proposed service * * *.” 

Section 75-134, R. S. Supp., 1969, requires that an 
order of the commission, entered after a hearing, con- 
tain a discussion of the basic facts, the ultimate facts, 
and the commission’s reasoning or other authority. An 
order of the commission which fails to make findings of 
ultimate facts is irregular and will be set aside upon 
appeal. Basin Truck Co. v. All Class I Rail Carriers, 
172 Neb. 28, 108 N. W. 2d 388. In the order of April 
27, 1970, the commission made no finding other than that 
the application should be granted. The order is clearly 
irregular and must be set aside for this reason. 

Section 75-321, R. R. S. 1943, which provides that the 
authority conferred by a certificate held by a deceased 
person shall continue temporarily with his legal repre- 
sentative is not applicable here. The order of April 27, 
1970, authorizes a permanent transfer of the authority 
to the applicant. 
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The protestant further contends that the certificate in- 
volved in this case was dormant, at least in part, and 
that the transfer of the certificate would result in a new 
or different service or operation as to territorial scope, 
so that a transfer of the certificate could be approved 
only upon proof and a finding that the transfer is re- 
quired by public convenience and necessity. § 75-318, 
R. S. Supp., 1969. In this regard the evidence showed 
that the operations under the certificate were not as ex- 
tensive as those of some of the applicant’s competitors, 
and that recent operations had been largely in Omaha 
and the surrounding area. 

The certificate involved in this case authorized the 
transportation of household goods. In determining the 
issue of dormancy, consideration must be given to the 
differences between the transportation of household goods 
and the transportation of general commodities. This 
has been recognized by the Interstate Commerce Com- 
mission in a number of cases. In United States Van 
Lines, Inc. — Purchase — J. Norman Geipe Van Lines, 
Inc., 87 M.C.C. 467, 470, the commission stated: ‘The 
transportation of household goods is a highly specialized 
service involving the use of equipment, facilities, and 
specially trained employees not ordinarily used in gen- 
eral commodity transportation. Also, the service ren- 
dered is essentially a call and demand type of operation 
performed for individual shippers who may never again 
have need for the service. These factors have caused 
the rejection of the strict approach on the issue of dor- 
mancy, or limited or sporadic service involving transfer 
of such type of authority.” 

In Myers Transf. & Storage Co. — Purchase — Pioneer 
Storage Co., 85 M.C.C. 264, the commission said: “In 
a long line of cases, for example, Evanston Fireproof 
Whose. — Control — Allied Van Lines, 40 M.C.C. 577, 594 
(1946), and Geitz Stor. & Moving Co., Inc. — Investi- 
gation of Control, 65 M.C.C. 257, 296 (1955), the spe- 
cialized nature and problems of household-goods trans- 
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portation, applicable to large and small carriers thereof, 
have been discussed. Clearly, it has been recognized 
that the stricter approach justified for withholding ap- 
proval of the proposed purchase of general-commodity, 
regular-route operating rights, would not be appropriate 
to household-goods proceedings.” 

The determination of what is consistent with the pub- 
lic interest is peculiarly for the determination of the 
commission. Upon the record presented the commission 
was not required to find that the certificate was dormant 
in part or that a new or different service or operation as 
to territorial scope would result from the transfer. 

The order of the commission is reversed as irregular 
for failure to make adequate findings as required by law. 

REVERSED. 


Gary A. LUEDERS, APPELLANT, V. LEILANI LUEDERS, 
APPELLEE. 
192 N. W. 2d 161 


Filed December 10, 1971. No. 37981. 


Divorce: Parent and Child: Appeal and Error. In a post-divorce 
custody proceeding a determination of what constitutes reason- 
able visitation rights, or periodic possession of the minor 
children, lies within the discretion of the trial court. On appeal 
we will not disturb the determination except to remedy abuse 
of discretion. 


Appeal from the district court for Douglas County: 
PauL A. GaArRoTTo, Judge. Affirmed. 


Thomas P. Kelley, for appellant. 
Burbridge & Burbridge, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinron, JJ. 


SMITH, J. 
After a divorce decree the district court, retaining 
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custody of the four minor children, granted the mother, 
Leilani Lueders, possession that was periodic. The 
father, Gary, appeals. He contends that the grant was 
contrary to the best interests of the children. 

The district court in rendering the divorce decree in 
January 1970, found that (1) Leilani by reasons of 
adultery and instability was unfit for child custody, and 
(2) Gary should receive possession of the children. It 
granted Leilani reasonable visitation. 

The order granting Leilani periodic possession sus- 
tained part of a motion that she had filed approximately 
8 months after rendition of the divorce decree. The 
periods were (1) every other weekend from Saturday 
afternoon to Sunday evening, (2) every Christmas Eve, 
and (3) Easter Sunday and Thanksgiving Day of alter- 
nate years to commence in 1971. No child support was 
allowed. 

Prior to the marriage in 1963 of Gary and Leilani, ages 
29 and 31 in 1970, Leilani had been married to Wayne 
Moore. Two children, ages 11 and 10 in 1970, were born 
to the Moore marriage. The California court decreeing 
divorce of the Moores, retained custody of the children. 
It also withheld possession of them from Leilani for 2 
years or until the approach of her marriage to Gary. 
Gary subsequently adopted them. 

The adultery was an isolated, short-lived affair, Leilani 
engaging in no other extramarital romance. She con- 
ceived a child out of wedlock in April 1969. The child, 
born December 25, was placed with an agency for adop- 
tion. The Lueders children knew nothing of the affair. 
Leilani in June informed Gary, who was undisputedly 
sterile at the time of conception. 

A history of Leilani’s health was elicited from non- 
medical witnesses. During the Moore marriage Leilani 
had suffered a “nervous breakdown” which caused her 
to be confined in a sanitarium 6 months. In June 1969, 
several days after Gary learned of the adultery, and in 
the presence of the two younger children, Leilani in- 
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gested an overdose of drugs with the intent to commit 
suicide. The overdose caused her to be hospitalized for 
6 weeks. Because of her illness a psychiatrist advised 
Gary to postpone commencement of the divorce suit. 
Another disorder, of which Leilani had been a victim at. 
least since her marriage to Gary, was epilepsy. Seizures 
occurred biennially and infrequently on other occasions 
marked by intense excitement. Medication was ad- 
ministered. The Lueders children have been aware of 
the disorder. 

From October 1969 to April 1970, Leilani lived and 
worked at the home of Nels and Helen Rydberg. Her 
chief duties were housekeeping and care of Nels, an in- 
valid. To improve her formal education Leilani during 
this period attended college classes 5 nights a week. 
Helen, assistant manager of a life insurance company, 
had faith in Leilani. Helen called her an adopted daugh- 
ter, and at times left her grandchild in Leilani’s care. 

At trial time Leilani lived alone in a house with living 
room, dining room, kitchen, two bedrooms, and full base- 
ment at 3867 Franklin Street in Omaha. She was un- 
employed, subsisting on unemployment benefits and her 
small savings. She had been gainfully employed at a 
furniture store and the office of another company. Her 
unemployment was hopefully temporary. Helen Rydberg 
offered to transport the Lueders’ children from Gary’s 
home in Millard. She had already done so. A conse- 
quence of the trial court’s order would be attendance 
by the children at two Presbyterian churches. 

In a post-divorce custody proceeding a determination 
of what constitutes reasonable visitation rights, or 
periodic possession of minor children, lies within the 
discretion of the trial court. On appeal we will not dis- 
turb the determination except to remedy abuse of dis- 
cretion. See, Hanson v. Hanson, 187 Neb. 108, 187 N. W. 
2d 647 (1971); Fry v. Fry, 186 Neb. 521, 184 N. W. 2d 636 

1971). 

: The district court retaining custody of the Lueders’ 
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children will facilitate judicial supervision and summary 
power to act swiftly in their best interests. See Hanson 
v. Hanson, supra. The order did not constitute abuse of 
discretion. It is affirmed. Leilani’s request that she be 
allowed a sum for services of her counsel in this court 
is denied. See Wolpa v. Wolpa, 182 Neb. 178, 153 N. W. 


2d 746 (1967). 
AFFIRMED. 


Sam R. CHUDOMELKA, APPELLANT, V. BOARD OF 
EQUALIZATION OF Dopcr County, NEBRASKA, APPELLEE. 
192 N. W. 2d 403 


Filed December 10, 1971. No. 37987. 


1. Taxation: Property: Administrative Law: Appeal and Error. 
Upon an appeal from a county board of equalization on the 
ground that property has been valued in excess of its actual 
value, the sole issue to be determined is the actual value of 
the property. 

2. Taxation: Property: Administrative Law: Statutes: Words and 
Phrases. For the purposes of taxation, the terms actual value, 
market value, and fair market value mean exactly the same 
thing. Actual value is to be determined by using the applicable 
elements including those specified in section 77-112, R. S. Supp., 
1969. 

3. Taxation: Property: Witnesses: Evidence. Either lay or expert 
witnesses may testify as to the value of property if it is shown 
that they have an acquaintance with the property and are in- 
formed as to the state of the market. 

4. : i The competency of a witness 
to testify as to value is a matter within the discretion of the 
trial court. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


Edward L. Robins, for appellant. 


McGrath, North, Nelson, Shkolnick & Dwyer and John 
E. North, for appellee. 
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Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


Bos.LauGu, J. 

The plaintiff, Sam R. Chudomelka, is the owner of 
three tracts of farmland in Dodge County, Nebraska. 
The land is level bottomland lying several miles north 
and northwest of Ames, Nebraska. In 1969, the actual 
value of this land for tax purposes was increased from 
$69,025 to $148,000. Apparently, this was pursuant to 
a countywide reappraisal by Justin H. Haynes & Com- 
pany. 

The plaintiff filed protests with the Board of Equali- 
zation for Dodge County which fixed the value of the 
three tracts at $147,525 exclusive of improvements, The 
plaintiff then appealed to the district court where the 
value was again fixed at $147,525. The plaintiff has now 
appealed to this court. There is no cross-appeal. 

The plaintiff alleged that the valuation made by the 
board of equalization was excessive and confiscatory and 
that the valuation previously determined was the true 
value of the land. There is no issue concerning the 
value of the improvements. 

The only issue before the district court was the actual 
value of the land. Lancaster County v. Brown, 76 Neb. 
286, 107 N. W. 576. For the purposes of taxation, the 
terms actual value, market value, and fair market value 
mean exactly the same thing. Richards v. Board of 
Equalization, 178 Neb. 537, 134 N. W. 2d 56. Actual value 
is to be determined by using the applicable elements in- 
cluding those specified in section 77-112, R. S. Supp., 
1969. 

The plaintiff testified in detail concerning each tract. 
His testimony indicated a combined value of from 
$78,000 to $84,000 for the three tracts. Charles M. Dake, 
a farmer who was familiar with the plaintiff’s land, tes- 
tified as to the value of two of the tracts. His testimony 
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placed their value at a slightly higher amount than that 
of the plaintiff. 

The plaintiff offered the testimony of four other wit- 
nesses on the issue of value. All were lay witnesses who 
were familiar with the plaintiff's land. Objections as 
to foundation for the testimony of these witnesses were 
sustained. The record shows that each of these witnesses 
had little or no information as to market conditions. 

Either lay or expert witnesses may testify as to the 
value of property if it is shown that they have an ac- 
quaintance with the property and are informed as to 
the state of the market. Lansman v. State, 177 Neb. 
119, 128 N. W. 2d 569. The competency of a witness 
to testify as to value is a matter within the discretion 
of the trial court. Aurora Hotel, Inc. v. Board of Equali- 
zation, 140 Neb. 511, 300 N. W. 419. The record does 
not show an abuse of discretion in this case. 

‘The defendant produced the testimony of Josef A. 
Jackson, an expert appraiser, who fixed the value of 
the land at $149,600. Jackson is employed as a farm 
loan supervisor by the Kansas City Life Insurance Com- 
pany. He was previously employed by the Doane Agri- 
cultural Service and the Justin Haynes Company. He 
has had 14 years of experience in appraising farmland. 

In arriving at his opinion, Jackson used both a market 
data approach and an income capitalization approach. In 
the market data approach he used six sales of similar 
land for comparison. He analyzed each transaction and 
explained in detail the similarities and differences be- 
tween the tracts involved. In the income capitalization 
approach he used a combination of information obtained 
from the plaintiff, the ASC office, and standard analysis 
or assumed data to obtain an income figure. He then 
capitalized the owner’s share at 5.5 percent to arrive 
at a valuation. 

In a third approach, referred to as summation or cost, 
he classified the farmland in each tract and assigned a 
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value per acre determined from an analysis of market 
data. 

The only sale referred to by the plaintiff was a sale 
of a 40-acre tract known as the Finnegan Estate in the 
fall of 1968. The Finnegan land was located directly 
east of the 80-acre tract owned by the plaintiff. Jackson 
was familiar with this sale but disregarded it because 
he considered it a forced sale and not a sale at arm’s 
length. 

The evidence is that the Finnegan land sold for $385 
per acre at public auction. This compares with the 
plaintiff's testimony that the value of his 80-acre tract 
was around $200 or $225 per acre. It is apparent that 
the values suggested by the plaintiff were unrealistic. 
The record fully sustains the valuation made by the 
county board of equalization and the district court. 

The judgment of the district court is affirmed. 

AFFIRMED. 


DoucLas CouNTY BANK, A CORPORATION, APPELLANT, V. 
DEPARTMENT OF BANKING, STATE OF NEBRASKA, ET AL., 
APPELLEES, 

192 N. W. 2d 401 


Filed December 10, 1971. No. 37996. 


1. Administrative Law: Banks and Banking. Findings of facts in 
the language of the statute are adequate in bank charter removal 
cases. 

2. Administrative Law: Public Officers and Employees. It is a 
presumption of law that public officers will perform their public 
duties. 


Appeal from the district court for Lancaster County: 
BarTLETT E. Boyes, Judge. Affirmed. 


Acklie & Peterson and Donald H. Bowman, for appel- 
lant. 


Clarence A. H. Meyer, Attorney General, Ralph H. 
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Gillan, Abrahams, Kaslow & Cassman, and Nelson, Hard- 
ing, Marchetti, Leonard & Tate, for appellees. 


Heard before SPENCER, BoSLAUGH, McCown, and NEw- 
TON, JJ. 


SPENCER, J. 

This appeal by Douglas County Bank challenges an 
order of the Director of Banking of the State of Nebraska 
granting the application of Ames Plaza Bank to transfer 
its charter and to move its bank to a new location. We 
affirm. 

Ames was granted a bank charter in 1962 and com- 
menced business in rented quarters in the Ames Plaza 
Shopping Center, with 12 employees and 3,290 square 
feet of space. It subsequently added 935 square feet of 
space to these facilities. Under the evidence adduced by 
Douglas, Ames might have enlarged its facilities more 
than it did, although there is a serious question as to 
whether the possibility suggested would have been suit- 
able. At the time of the hearing before the Director, 
Ames had 46 employees in its main facility. The evi- 
dence is conclusive that Ames’ present facility is so 
cramped and overcrowded that it is severely handi- 
capped in attempting to meet the needs of its banking 
customers. 

We do not deem it necessary to a clear understanding 
of the questions presented to review the evidence in 
detail or even to set forth the substance thereof. The 
main issue as we see it is whether the evidence will 
sustain the action of the Director. We think it suffi- 
cient to here state that we have carefully examined the 
record and.are of the opinion that the order entered is 
fully supported by the evidence. We concern ourselves 
with other issues raised by Douglas. 

The first assignment of error we notice is that the 
order of the Director is void for failing to contain legally 
sufficient findings of fact and conclusions of law. The 
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order entered by the Director contains eight findings of 
fact, including the following: 

“5. That said bank is now located in a building of 
inadequate size to properly serve its customers and that 
additional space is not available. 

“6. That said bank has an option to acquire property 
at the S. W. Corner of the Intersection at 72nd Street, 
Ames Avenue and Military Avenue, Omaha, Douglas 
County, Nebraska, upon which to construct a modern 
new building with a new modern vault for security 
purposes. 

“7, That construction of the proposed building and 
the moving to the proposed new location will be a credit 
to the community and will better serve the customers of 
said bank. 

“8. That the public necessity, convenience and ad- 
vantage will be promoted by permitting said bank to 
move from its inadequate present location to the loca- 
tion set out in its application.” 

These findings adequately set out the factual basis for 
the order. Section 84-915, R. R. S. 1943, provides: “The 
findings of fact shall consist of a concise statement of 
the conclusions upon each contested issue of fact.” The 
main contested fact issues were the adequacy of the pres- 
ent quarters, the unavailability of additional space, the 
suitability of the proposed site, and whether public neces- 
sity, convenience, and advantage would be promoted if 
the application were granted. These issues are clearly 
covered by the above findings. 

While the conclusions of law set out in the Director’s 
order may not be as fully enunciated as Douglas may 
wish, they are sufficient when considered with the find- 
ings of fact to support the order entered. 

Douglas relies heavily upon Yellow Cab Co. v. Ne- 
braska State Railway Commission, 176 Neb. 711, 127 
N. W. 2d 211. That case involved the fixing of rates. 
This case involves the transfer of an existing bank char- 
ter to another location in the immediate vicinity. There 
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is a distinction. See First Nat. Bank & Trust Co. v. 
Ley, 182 Neb. 164, 153 N. W. 2d 748, which was a pro- 
ceeding in error to review an order of the Department 
of Banking granting a new charter. There this court 
pointed out: “The appellants further complain that the 
findings of fact, which are in the language of the statute, 
are not sufficient. We have held that such findings of 
fact are not sufficient in rate cases. See Yellow Cab Co. 
v. Nebraska State Railway Commission, 176 Neb. 711, 
127 N. W. 2d 211. But in this type of case, such findings 
are adequate. See Young v. Morgan Drive Away, Inc., 
171 Neb. 784, 107 N. W. 2d 752.” 

The second assignment of error we consider is the 
claim that Ames did not establish that the public neces- 
sity, convenience, and advantage would be promoted by 
the transfer of its charter. Douglas devotes a substantial 
portion of its brief to this point. It relies on Jackson v. 
Valley National Bank of Egan Township, 277 Minn. 293, 
152 N. W. 2d 472, which it refers to as a recent landmark 
case. That case sets out 12 factors to be determined in 
answering the question preliminary to the issuance of 
a new bank charter, and has no relevancy herein. The 
instant case does not deal with the application for a 
new bank charter but rather the moving of an existing 
charter within the bank’s present trade area. The pro- 
posed location is only 1 mile from the present one. The 
distance of Douglas from both the present and the pro- 
posed location is exactly the same, 1.3 miles. The record 
was sufficient to permit the Director to conclude that 
public necessity, convenience, and advantage would be 
promoted by the transfer of the charter. 

The last assignment of error we consider is the con- 
tention that the Director failed to offer and include the 
results of any independent investigation made by the 
Department of Banking and Ames’ application to the 
Federal Deposit Insurance Corporation as a part of the 
record herein. 

Douglas first refers to section 8-122, R. S. Supp., 1969, 
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which has no application herein. That section involves 
the granting of a bank charter and not the removal of 
an existing one. 

Douglas then refers to section 84-914 (3), R. S. Supp., 
1969, which reads as follows: “AIl evidence including 
records and documents in the possession of the agency 
of which it desires to avail itself shall be offered and 
made a part of the record in the case. No other factual 
information or evidence shall be considered in the deter- 
mination of the case. Documentary evidence may be 
received in the form of copies of excerpts or by incor- 
poration by reference.” (Emphasis supplied.) We note 
the statute specifically provides that if the Department 
desires to avail itself of other evidence, it shall be of- 
fered and made a part of the record. There is no in- 
dication herein that the Director considered any evi- 
dence other than that adduced at the hearing. In fact, 
relative to the FDIC application, we note the following 
ruling of the Director when it was suggested the Direc- 
tor’s copy be made a part of the record: ‘“* * * the appli- 
cation to the FDIC is a confidential record as far as the 
FDIC is concerned, and we cannot disclose that as far 
as the Department here is concerned. As far as the De- 
partment is concerned, I feel that we have enough evi- 
dence before us at this time pertaining to the bank’s in- 
tention as to what it is going to do with the site, and 
do not see at this point the need to go into—have the 
document submitted as part of the evidence in the mat- 
ter.” 

Without some contrary showing, we presume that the 
Director complied with the statute. In Shupe v. County 
of Antelope, 157 Neb. 374, 59 N. W. 2d 710, we said: 
“ Tt is a presumption of law that public officers will per- 
form their public duties.’” 

The judgment is affirmed. 

AFFIRMED. 

Smit, J., participating on briefs. 
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STATE OF NEBRASKA, APPELLEE, V. JERALD C. Lita, 
APPELLANT. 
192 N. W. 2d 160 


Filed December 10, 1971. No. 38072. 


1. Appeal and Error: Rules of Courts. Ordinarily this court will 
take note only of those assigned errors which are discussed. 
Revised Rules of the Supreme Court, 1967, Rule 8a2(3). 

2. Criminal Law: Trial: Evidence: Intoxicating Liquors. The 
foundation for admission into evidence of a body fluid test 
showing compliance with the provisions of section 39-727.02, 
R. R. S. 19438, is sufficient. 


Appeal from the district court for Gage County: Er- 
NEST A. Huska, Judge. Affirmed. 


Douglas McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before Wutrs, C. J., SPENCER, BosLauGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


CLINTON, J. 

This is an appeal from a conviction for drunk driving. 
Several errors are assigned but only one is discussed. 
We therefore take note only of the error assigned and 
discussed. Revised Rules of the Supreme Court, 1967, 
Rule 8a2(3). 

The appellant asserts that there was no foundation 
for the introduction into evidence of a body fluid test 
under section 39-727.02, R. R. S. 1948. There is no merit 
in this assignment. The foundation was clearly suffi- 
cient. The specific claim is that the witness did not 
testify the test he made was approved by the Depart- 
ment of Health. The witness testified he held the 
proper permit from the Department of Health and this 
permit approves his making the test by a specific method 
known as the Bonnischen test. He described in minute 
detail the steps included in the Bonnischen test and 
specifically testified it was a method approved by the 
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Department of Health. He described in similar detail 
what he did, referring back in at least three instances 
to his prior description of the Bonnischen test. The steps 
taken in the actual test coincide with the test previously 
described. The court instructed the jury that the results 
of the test to be valid must be done in accordance with 
tests approved by the Department of Health. No reason- 
able person could, without completely disregarding the 
witness’ testimony, conclude other than that the test 
was one approved by the Department of Health. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOE KRUG, APPELLANT. 
192 N. W. 2d 163 


Filed December 10, 1971. No. 38086. 


Criminal Law: Plea Bargaining: Guilty Plea. When a defendant 
seeks to withdraw a plea of guilty or nolo contendere alleged 
to have been made in reliance upon a promise of the prosecutor 
of a recommendation favorable to the defendant, which promise 
is not kept, the burden of proof is on the defendant to prove 
the unfulfilled promise and reliance thereon. 


Appeal from the district court for Sarpy County: 
Victor H. Scumuvt, Judge. Affirmed. 


David L. Herzog, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


CuInton, J. 

This is an appeal from a sentence to a term of 2 years’ 
imprisonment on a charge of receiving stolen property 
over the value of $100. The questions at issue are 
whether there was an unkept plea bargain by the prose- 
cuting attorney and whether the defendant should be 
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granted leave to withdraw his plea of nolo contendere. 

The defendant appeared in court on December 22, 
1970, with his own counsel at which time the record 
shows he was arraigned and fully advised of the nature 
of the charge against him; the effect of a plea of guilty 
and the possible penalty; the nature and extent of his 
constitutional rights, including the right not to testify 
against himself, the right to a jury trial, compulsory 
process to witnesses on his behalf, and the right to 
cross-examine the witnesses; and that a plea of guilty 
waived these rights. He was told that if he understood 
all this he could plead either guilty or not guilty. 

The defendant’s attorney stated because of certain 
civil implications of the case it was his client’s intention 
to enter a plea of nolo contendere. The court inquired 
of the defendant if that was his pleasure. The defendant 
answered: “Yes, sir.” The court explained the ele- 
ments of the offense and that defendant should not enter 
such a plea unless he felt the State was able to prove 
its case. The defendant’s attorney explained to the court 
in the presence of the defendant that the prosecution 
had made its file available to the defense and he felt the 
State would be able to prove a prima facie case justify- 
ing submission to the jury. The court accepted a plea 
of nolo contendere and added that for purposes of sen- 
tencing it was the same as a plea of guilty. 

Defendant’s counsel had earlier advised the court that 
he proposed to ask for probation and would request a 
presentence investigation. The court referred the mat- 
ter to the probation officer for investigation. 

On February 9, 1971, the defendant appeared with his 
counsel for sentencing. The court advised that he had 
the presentence report and stated: “I frankly will tell 
you that it looks to me that probation is out definitely.” 
Defense counsel made a lengthy plea in favor of proba- 
tion which was founded principally upon an assurance of 
the defendant’s cooperation with the victim of the crime 
in efforts to secure reimbursement through civil action 
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from other individuals of a total claimed loss of $20,000 
or more but for which the defendant was responsible for 
only $1,000, $2,000, or $3,000 worth of goods found in 
his possession. The plea included the statement: ‘We 
asked the County Attorney to at one juncture, to make a 
gesture to the Court that probation be afforded to this 
defendant because of what we feel would be the incon- 
sistency of putting this man in an institution.” 

Prosecutor stated among other things: ‘‘We had quite 
a bit of discussion on restitution and probation although 
I wasn’t completely aware of Mr. Krug’s background. 
I guess Dave wasn’t either.” The prosecutor itemized 
by truckload values the goods found in the defendant’s 
possession: “$989.86, $422.70, $59.84, $81.74, $187.64,” 
and ended: “Because of my discussions with Dave 
Herzog on this, I’m not going to make any recommenda- 
tion whether he get probation or not. I’m afraid I have 
to put it in your lap, Your Honor.” 

Right of allocution was afforded and the defendant 
spoke in his own behalf. The court stated he was taking 
into consideration that the defendant did not put the 
State to the expense of a trial and imposed sentence. 

On March 12, 1971, the defendant’s counsel made an 
oral motion for leave to withdraw the plea of nolo con- 
tendere for the reason the prosecution had agreed to 
recommend probation and had not done so. No evi- 
dence of any kind was presented or offered in support 
of the motion. The court overruled the motion, stating 
that he could not consider placing the defendant on pro- 
bation because the last probation did not do any good. 
The court pointed out two prior felony convictions of 
the defendant. 

If a defendant’s plea of guilty or nolo contendere is 
made in reliance upon an unfulfilled promise of the 
prosecutor of a recommendation favorable to the de- 
fendant, the courts have generally permitted withdrawal 
of the plea even after sentencing. See 112 U. Pa. L. 
Rev. 877, Note 68. This court, in State v. Pitzel, 181 Neh. 
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176, 147 N. W. 2d 524, said: “Leave should ordinarily 
be given to withdraw a plea of guilty if it was entered 
by mistake, or under a misconception of the nature of 
the charge through a misunderstanding as to its effect; 
through fear, fraud, or official misrepresentation; when 
made involuntarily for any reason; or even where it was 
entered inadvisedly, if any reasonable ground is offered 
for going to the jury.” 

The burden of proof is upon the defendant to show the 
unfulfilled promise and reliance thereon. People v. Bau- 
man, 131 Cal. App. 2d 595, 281 P. 2d 74; Watts v. United 
States, 278 F. 2d 247 (D. C. Cir., 1960). It is typically 
stated that this means the defendant must establish 
grounds for withdrawal by clear and convincing evidence. 
People v. Singh, 156 Cal. App. 2d 363, 319 P. 2d 697. 
There is no such evidence here. The most the record 
shows is that the matter was discussed. 

The defendant makes no showing that he is innocent. 
This is required by some courts. See 112 U. Pa. L. Rev. 
877, Note 74. The record here rather conclusively in- 
dicates otherwise. See especially United States v. Paglia, 


190 F. 2d 445. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. REUBEN Murray, 
APPELLANT. 
192 N. W. 2d 734 


Filed December 17, 1971. No. 37905. 


1. Criminal Law: Evidence: Trial. The evidence of the commis- 
sion of other crimes than the one for which defendant is being 
tried is incompetent, irrelevant, and immaterial, and ordinarily 
prejudicial to the rights of the defendant. 

. It is competent for the prosecution to 
put in evidence all relevant facts and circumstances which tend 
to establish any of the constituent elements of the crime with 
which the accused is charged, even though such facts and cir- 
cumstances may prove or tend to prove that the defendant 
committed other crimes. 
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Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Affirmed. 


Frank B. Morrison and Stanley A. Krieger, for appel- 
lant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before Wuire, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwrTon, and CLinton, JJ. 


SPENCER, J. 

Defendant, Reuben Murray, appeals his conviction 
for shooting with intent to kill, wound, or maim. He 
alleges two assignments of error: (1) The insufficiency 
of the evidence to sustain the conviction; and (2) the 
overruling of his motion for a mistrial when the testi- 
mony of a witness suggested he was selling marijuana. 
We affirm. 

The evidence is more than ample to sustain the con- 
viction. The victim, Arthur Dean Lee, a black male, 
testified that the defendant, also a black male, in the 
company of a white man and two white women, entered a 
party at 4825 Sahler Street, between 3 and 3:30 a.m., 
November 22, 1969. The defendant and the other three 
individuals had been at the party previously and had 
been asked to leave, which they did. Lee, who had been 
invited, followed the four into the party. After he had 
been there a short time, he was approached by one of the 
hosts and asked if he knew the other black male. They 
were the only two black persons at the party. When he 
said he didn’t, the host asked Lee if he would talk to 
him, which Lee did. Lee stated that when he approached 
the defendant he introduced himself and said: “ ‘Say, 
man, these people don’t know you, so take it easy, you 
know. Just take it easy.’ And he said, ‘Okay, every- 
thing is cool.’ And I turned and walked away.” 

Lee walked away from the defendant and started to 
visit with someone else, but heard something and turned 
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around and saw the defendant pull a gun from his coat 
which he pointed at him. Someone attempted to grab 
the gun but defendant pushed him aside and came to- 
ward Lee. He attempted to hit Lee with the gun. Lee 
grappled with him and they both fell over a couch and 
a shot was fired. They continued to struggle and five 
more shots were fired. At this time Lee did not know 
he was shot. Defendant ran out the door with Lee in 
pursuit, but Lee, who had been shot four times, could 
not follow. Several of the other witnesses testified to 
seeing defendant approach Lee with the gun, and to the 
shooting. When defendant pulled the gun, witnesses 
testified that he said, “Nobody move.” 

Defendant testified that Lee told him and his friend to 
leave, and pushed defendant toward the door. Someone 
told him Lee had a knife in his pocket. Lee had one hand 
on defendant’s collar and was shaking him. Defendant 
took out his gun with the intention of hitting Lee, and 
Lee tried to throw him out the window. He fired no 
shots until Lee tried to push him out the window. How- 
ever, the evidence is rather conclusive that Lee had no 
weapon and defendant was the aggressor. 

Defendant’s second assignment of error is premised on 
the overruling of his motion for a mistrial. During the 
examination of one of the witnesses, she was asked the 
question as to whether, when the defendant and Lee 
were talking, she had heard any conversation between 
the two of them. Her reply was as follows: “Just parts 
of sentences, like I heard, I think Art said something, 
‘We don’t want any dope.’ And they were talking very 
politely, Art was anyway, and he was asking Reuben 
to leave. He said that nobody wanted any. Well, he 
was trying to push some marijuana, he said, he politely 
told Reuben that no one wanted any.” Defendant then 
made an objection, and a motion for a mistrial. The court 
overruled the motion for mistrial, but sustained the 
objection, ordered the answer stricken, and instructed 
the jury to disregard it. Defendant insists he was preju- 
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diced by this testimony because it inferred the com- 
mission of a totally unrelated crime. 

It is a fundamental rule that the evidence of the 
commission of other crimes than the one for which a 
defendant is being tried is incompetent, irrelevant, and 
immaterial, and ordinarily prejudicial to the rights of 
the defendant. Here, however, the witness was merely 
reciting what she had heard immediately before the de- 
fendant drew a gun and shot the victim. It was a part 
of the transaction which culminated in the shooting and 
possibly the reason defendant was nequested to leave. 
In this instance we do not find the evidence erroneous. 
It was admissible on the question of intent and to show 
the shooting was not accidental or in self defense. In 
any event, the court instructed the jury to disregard it. 
We said in State v. Riley, 182 Neb. 300, 154 N. W. 2d 741: 
“It is competent for the prosecution to put in evidence 
all relevant facts and circumstances which tend to estab- 
lish any of the constituent elements of the crime with 
which the accused is charged even though such facts and 
circumstances may prove or tend to prove that the de- 
fendant committed other crimes.” 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. DALE D. JURGENS, 
APPELLANT, 
192 N. W. 2d 741 


Filed December 17, 1971. No. 37915. 


1, Criminal Law: Sentences: Probation and Parole: Appeal and 
Error. The suspension of sentence and the granting of proba- 
tion is discretionary with the trial court and in the absence of 
an abuse of discretion the trial court’s determination will not 
be disturbed. ; 

2. Criminal Law: Sentences: Appeal and Error. A sentence with- 
in the limits prescribed by the statute will not be disturbed in 
the absence of an abuse of discretion. 
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3. Time: Common Law. At common law, fractions of days are 
counted as full days. 

4, Criminal Law: Sentences. A sentence of imprisonment for a 
stated period should be sufficiently certain so that the accused 
and those charged with administering the sentence may readily 
determine its duration. 


Appeal from the district court for Gage County: 
ERNEST A. HusKA, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Russell A. Strom, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BoSLAUGH, SMITH, McCown, 
Newton, and CLinton, JJ. 


Cuinton, J. 

Defendant appeals from a sentence following his plea 
of nolo contendere to a charge of motor vehicle homicide. 
Defendant had been charged under the misdemeanor 
portion of section 28-403.01, R. S. Supp., 1969. Six as- 
signments of error are made, which blend into the fol- 
lowing: (1) Abuse of discretion by the trial court in not 
placing the defendant on probation; (2) excessiveness of 
sentence; (3) invalidity of the sentence because it is am- 
biguous and the authorities charged with administer- 
ing the sentence will be unable to determine accurately 
the termination point; and (4) invalidity of the sentence 
because it calls for intermittent incarceration. We de- 
termine that assignments (3) and (4) are well taken. 
We vacate the sentence and remand the cause for re- 
sentencing. 

The record shows that the court imposed a sentence 
of a fine of $500 and imprisonment in the county jail 
for a period of 50 days, and as a part of the sentence 
ordered: “... that the Sheriff of Gage County, Nebraska, 
be permitted to let the defendant out of confinement of 
the County Jail commencing Friday of each week at 
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5:00 P.M. and defendant to return on Sundays of each 
week at 7:00 P.M., and that aforesaid time shall not 
be credited to this sentence, and that the defendant be 
required to serve as part of the sentence from Sunday 
night at 7:00 p.m. to the following Friday at 5:00 pm., 
and that said 50-day sentence shall commence from 
this date.” 

At request of the defendant’s counsel, after the judg- 
ment of conviction but before sentencing, a hearing was 
held in support of a request for probation. Both the 
State and defendant presented evidence. The State’s 
evidence was confined to facts surrounding the accident. 
There were no eyewitnesses. The defendant, age 22 and 
married, testified on his own behalf, but because of 
amnesia resulting from the trauma of the accident he 
had no significant recollections covering the period from 
shortly before the collision until he was on his way to 
the hospital. The State’s evidence tended to show that 
the defendant had driven through a stop sign at a 
substantial rate of speed and collided with the vehicle of 
the decedent who was on the favored road. The evi- 
dence presented by the defendant through numerous 
witnesses evidenced his good character, industry, accept- 
ability as a probation risk, and, except for two traffic 
offenses, a record free of law violations. The two traffic 
violations were for speeding and careless driving and 
occurred about 4 and 5 years before the date of the 
charge of which he was convicted. 

The penalty for the offense of which the defendant 
was convicted is (1) a fine not to exceed $500, or (2) 
imprisonment in the county jail not to exceed 6 months, 
or (3) both such fine and imprisonment. § 28-403.01, 
R. S. Supp., 1969. 

Former section 29-2218, R. R. S. 1943, made the grant- 
ing of probation discretionary with the trial court. In 
an absence of an abuse of discretion the determination of 
the trial court not to suspend sentence and grant proba- 
tion will not be disturbed. State v. Steinhausen, 180 


560 NEBRASKA REPORTS [VoL. 187 
State v. Jurgens 


Neb. 778, 145 N. W. 2d 584. Likewise a sentence im- 
posed within the limits prescribed by the statute will not 
be disturbed in the absence of an abuse of discretion. 
State v. Swiney, 179 Neb. 230, 187 N. W. 2d 808. It 
would appear to us that the court could in this case either 
grant probation or impose a sentence such as here im- 
posed and, except for the intermittent nature of the in- 
carceration and the ambiguous nature of the sentence, 
neither course would be an abuse of discretion. 

The ambiguity in the sentence arises out of the pro- 
vision, “that aforesaid time shall not be credited to this 
sentence,” taken together with the rule that at common 
law fractional days are deemed whole days. Two in- 
terpretations are possible. The released time each week- 
end of 50 hours is to be served in 24-hour days and 
fractions thereof, or the defendant gets full credit for all 
fractional days of imprisonment and only the Saturday 
free is to be added. If the first alternative is used the 
defendant will be required to serve all or some part of 
58 separate calendar days in jail extending over a cal- 
endar period of 68 days. In the second alternative he will 
be imprisoned all or part of 50 separate calendar days 
extending over a period of 61 days. 

A sentence of imprisonment should be sufficiently 
certain so that in and of itself it advises the accused and 
those charged with its execution of its duration. 24 C. 
J.S., Criminal Law, § 1581, p. 560. Judges in imposing 
sentences should use precise language. State v. Laden, 
42 N. J. Super. 540, 127 A. 2d 404; Simunov v. United 
States, 162 F. 2d 314. 

At common law, fractions of days are ordinarily counted 
as full days. 86 C. J. S., Time, § 16, p. 901, footnote 7; 
State ex rel. Greb v. Hurn, 102 Wash. 328, 172 P. 1147, 
1 A. L. R, 274; Municipal Improvement Co. v. Thompson, 
201 Cal. 629, 258 P. 955; Bussey v. Hager, 82 Ga. App. 
23, 60 S. E. 2d 532; Oliason v. Girard, 57 Idaho 41, 61 P. 
2d 288. Although the cited cases do not involve com- 
putation of the duration of a sentence of imprisonment, 
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it would seem that the same rule should apply afortiori 
in the case of a sentence of imprisonment. It is apparent 
that if a court chose to impose the maximum sentence 
and made provision for intermittent incarceration simi- 
lar to that here, it could then impose a sentence which 
in practical effect exceeded the maximum authorized 
by statute. If we assume that an intermittent sentence 
may be imposed it seems clear that a full day’s credit 
must be given for each of the fractional days served. 
Under the circumstances here a full day’s credit would 
have to be given for Fridays and Sundays. 

The next question to be answered is, can the court im- 
pose a sentence providing for intermittent incarceration 
in the absence of the consent of the defendant to the 
interrupted nature of the term of imprisonment. We 
hold that it cannot. State v. Bigelow, 76 Ariz. 13, 258 P. 
2d 409, 39 A. L. R. 2d 979. In the cited case under 
statutes similar to ours the court held that a 90-day 
sentence for drunk driving could not be imposed and at 
the same time the defendant permitted to serve it on 
only certain days of the week. That case came before 
the Supreme Court of Arizona on questions of law certi- 
fied to it and the defendant sought to uphold the validity 
of such a sentence. 

The judgment of conviction is affirmed, but the part 
of the judgment imposing sentence is reversed and the 
cause is remanded to the district court for the purpose of 
resentencing. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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FIRST FEDERAL SAVINGS AND LOAN ASSOCIATION OF LINCOLN, 
A UNITED STATES CORPORATION, APPELLANT, V. DEPARTMENT 
OF BANKING OF THE STATE OF NEBRASKA ET AL., APPELLEES. 


192 N. W. 2d 736 
Filed December 17, 1971. No. 37932. 


Building and Loan Associations: Administrative Law: Statutes. 
A reasonable interpretation of section 8-331, R. R. S. 1943, and 
other statutes dealing with regulation and control of savings 
and loan associations necessarily implies the power of the 
Department of Banking to approve or disapprove the establish- 
ment and operation of branch offices of savings and loan asso- 
ciations chartered and operating under the laws of this State. 


‘ : Legislative standards for the granting 
of an application for initial establishment of a savings and loan 
association operation under section 8-331, R. R. S. 1943, also 
apply to an application to establish a branch office. 


Approval by the Department of Bank- 
ing is necessary before a savings and loan association, chartered 
and operating under the laws of Nebraska, may establish a 
branch office. 


Building and Loan Associations: Constitutional Law: Notice. 
Properly conducted existing local savings and loan associations 
have interests and rights which are affected by the establish- 
ment of other local savings and loan associations or branches 
sufficient to make all such associations interested parties entitled 
to constitutional due process. 

Building and Loan Associations: Constitutional Law: Notice: Ad- 
ministrative Law. Due process of law requires notice and an 
opportunity to be heard, as a matter of right and not by the 
let or leave of administrative officers or agencies, when the 
rights, duties, or privileges of interested parties are involved by 
an exercise of quasi-judicial power pursuant to the terms of a 
statute. 

Statutes: Constitutional Law: Notice: Administrative Law. Com- 
pliance with the mandatory provisions of section 84-913, R. R. S. 
1948, requiring an administrative agency to adopt appropriate 
rules of procedure for notice and hearing is necessary to give 
validity to its action when notice and hearing are essential to 
due process. 


Appeal from the district court for Lancaster County: 
WILLIAM C. HasTINGS, Judge. Reversed and remanded 
with directions. 
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John W. Delehant, John E. Dean, and Robert J. Huck, 
for appellant. 


Ralph H. Gillan, for appellee Department of Banking. 


James J. Fitzgerald, Jr., Lyle E. Strom, and Douglas 
W. Reno, for appellee Commercial Sav. & Loan Assn. 


Heard before SPENCER, BoSLaAUGH, SmiTH, McCown, 
and NEwToN, JJ. 


McCowy, J. 

First Federal Savings and Loan Association, a feder- 
ally chartered corporation, brought this action against 
the Department of Banking and Commercial Savings 
and Loan Association, a Nebraska chartered corporation. 
The action sought to enjoin the enforcement of an order 
issued by the Department of Banking allowing Com- 
mercial to establish a branch office in Omaha, Nebraska; 
to declare the order invalid and of no effect; and to re- 
quire the Department of Banking to establish procedural 
rules and regulations governing the establishment of a 
branch office by a state chartered savings and loan asso- 
ciation. The trial court found that the statutes of Ne- 
braska neither prohibit nor require either notice or 
hearing for the establishment of savings and loan branch 
offices and that the Administrative Procedures Act did 
not apply. The district court denied the request for 
injunction and dismissed plaintiff’s petition. First Fed- 
eral has appealed. 

Both savings and loan associations involved here were 
operating in Omaha, Nebraska, in 1968. In that year, 
each association began to consider a new branch location 
in northwest Omaha. On December 19, 1968, First Fed- 
eral passed a resolution to build a branch office. On 
January 16, 1969, Commercial passed a resolution for 
its new branch facility. First Federal, following adop- 
tion of its resolution, made application to the Federal 
Home Loan Bank Board for approval of a branch 
at 90th and Maple Streets in Omaha. Notice of its ap- 
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plication was published on January 30, 1969, as required 
by law. Letters of notice were also sent to savings and 
loan associations in the area and to the Department of 
Banking. Commercial received notice by January 30, 
1969, and the Department of Banking received written 
notice on January 28, 1969. 

On February 10, 1969, Commercial requested a meet- 
ing with the Director of the Department of Banking and 
met with him on February 17, 1969. On February 18, 
1969, without notice or hearing, the Department of 
Banking issued an order approving the application of 
Commercial for the establishment of a branch office at 
90th and Maple Streets in Omaha. 

Commercial completed the purchase of land at the 
location on March 21, 1969, and on the same date noti- 
fied the Federal Home Loan Bank Board of its expan- 
sion. Commercial also informed the Federal Home Loan 
Bank Board that it would protest the application of First 
Federal. The Federal Home Loan Bank Board denied 
First Federal’s application on August 13, 1969. On Sep- 
tember 25, 1969, First Federal filed this action. Commer- 
cial’s branch office was completed on January 9, 1970. 
The Federal Home Loan Bank Board, on April 7, 1970, 
reversed its former decision and granted permission for 
First Federal to locate its branch at 90th and Maple also. 
Both branches have now been completed and are in 
operation. 

One other fact situation needs chronological reference. 
On February 1, 1962, the Director of the Department 
of Banking notified all state chartered savings and loan 
associations that it was the opinion of the department 
that the statutory criteria which applied to the initial 
approval of the establishment of savings and loan asso- 
ciations applied to the establishing of branches as well. 
That notice required that immediately thereafter appli- 
cations for a branch office must be submitted to the Di- 
rector of the Department of Banking for approval. On 
August 1, 1962, a statement of policy relating to applica- 
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tions for certificates of approval to organize savings 
and loan associations and for authority to establish 
branch offices was issued by the Department of Banking 
over the signature of the Director. It contained a para- 
graph stating: “As directed by a letter dated February 
1, 1962, no building and loan association shall establish 
a branch office without prior approval from the Depart- 
ment of Banking. It is required that an application 
upon a form to be supplied by the department shall be 
filed with said department. After the filing of such ap- 
plication the Director of Banking will give due notice 
for a public hearing to be held at the place which he 
designates to hear all evidence in favor of the establish- 
ment of such branch and all evidence by those opposing 
the establishment of such branch office.” The evidence 
is very indefinite as to how fully or for what periods 
of time the statement of policy was adhered to. In a 
letter to the Federal Home Loan Bank Board dated 
March 13, 1969, the deputy director of the Department 
of Banking stated that as to the establishment of branch 
offices, the statement of policy was “hereby rescinded.” 

It is the position of Commercial that a state chartered 
savings and loan association is not required to obtain 
permission from the Department of Banking before open- 
ing a branch office; that even if it were, First Federal 
has no standing to challenge the approval order; and 
that notice and hearing is not a statutory or constitu- 
tional requirement. 

The statutes of Nebraska do not expressly prohibit 
nor require the approval of the Department of Banking 
before establishing a branch office by state chartered 
savings and loan associations. The Department of Bank- 
ing by statute has general supervision and control over 
all savings and loan associations which are declared to 
be quasi-public in nature and subject to regulation and 
control by the State. See, §§ 8-102, R. R. S. 1943, and 
8-301, R. R. S. 1943. 

Section 8-331, R. R. S. 1943, specifically provides for 


566 NEBRASKA REPORTS [VouL. 187 
First Fed. Sav. & Loan Assn. v. Department of Banking 


the issuance of a certificate of approval upon the initial 
establishment of a state chartered savings and loan asso- 
ciation before it shall transact any business. Among 
other things, that section provides that no such certifi- 
cate of approval shall be issued unless and until the 
Department of Banking shall have determined: “* * * 
(3) That in its judgment a need exists for such an in- 
stitution in the community to be served; (4) That there 
is a reasonable probability of its usefulness and success; 
and (5) That the same can be established without undue 
injury to properly conducted existing local building and 
loan associations.” 

The issues here require an analysis of the legislative 
intent and purpose in adopting the statutes dealing with 
the quasi-public business of savings and loan associations. 
Section 8-331, R. R. S. 1943, clearly establishes that the 
function of the Department of Banking in determining 
whether or not a state chartered savings and loan asso- 
ciation shall be issued a certificate of approval to trans- 
act business initially is clearly a quasi-judicial deter- 
mination. The standards set in that statute require a 
determination of the public interest. The standards not 
only place emphasis on the locality in which the associa- 
tion is to be established, but specifically require a find- 
ing that initial establishment be done without undue 
injury to properly conducted existing local savings and 
loan associations. If the legislative purpose in regulat- 
ing, supervising, and controlling the operation of savings 
and loan associations was to protect the public and guard 
against economically destructive competition between 
savings and loan associations in a given area, that pur- 
pose could be frustrated and the effectiveness of the legis- 
lation destroyed if existing institutions could open branch 
offices at any places they desired without the approval of 
anyone, 

We hold that a reasonable interpretation of section 8- 
331, R. R. S. 1943, and other statutes dealing with regu- 
lation and control of savings and loan associations neces- 


VoL. 187] SEPTEMBER TERM, 1971 567 
First Fed. Sav. & Loan Assn. v. Department of Banking 


sarily implies the power of the Department of Banking 
to approve or disapprove the establishment and opera- 
tion of branch offices of savings and loan associations 
chartered and operating under the laws of this State. 
We also hold that legislative standards for the granting 
of an application for initial establishment of a savings 
and loan association operation under section 8-331, R. 
R. S. 1948, also apply to an application to establish a 
branch office. The holding here is fully supported by 
the reasoning and policy considerations set forth in 
Southwestern Savings & Loan Assn, of Houston v. Falk- 
ner, 160 Tex. 417, 331 S. W. 2d 917 (1960). 

Commercial insists that the statute does not expressly 
require approval before opening a branch office and 
therefore no such approval is necessary. At least two 
Directors of the Department of Banking obviously felt 
that the department had authority to require such ap- 
proval or to waive it. Commercial had itself applied for 
such approval in at least one instance prior to the cur- 
rent one. It is illogical to assume that the Legislature 
intended to regulate and control the establishment of 
savings and loan associations but did not intend to ex- 
tend that control over the establishment of branches. 
Neither is there any indication the Legislature intended 
the Department of Banking should have the right to 
exercise or not to exercise control over the establish- 
ment of branches without any standards limiting its dis- 
cretion. We hold that approval by the Department of 
Banking is necessary before a savings and loan associa- 
tion, chartered and operating under the laws of Nebras- 
ka, may establish a branch office. 

Commercial contends that First Federal is simply a 
competitor and has no interest sufficient to give it stand- 
ing to question the order entered here. It is necessary 
to show that a party is in danger of sustaining a direct 
injury as a result of action and it is not sufficient that 
one has merely a general interest common to all mem- 
bers of the public. See Ex Parte Levitt, 302 U. S. 633, 
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08 S. Ct. 1, 82 L. Ed. 493. There should be little question 
that First Federal has standing to challenge the order 
entered here. If a competing savings and loan associa- 
tion does not have standing to challenge the validity of 
an administrative decision favorable to the applicant, 
such an order would almost never be subject to chal- 
lenge, nor could anyone raise the issue of whether stat- 
utes were being complied with or not. See Elizabeth 
Federal Savings & Loan Assn. v. Howell, 24 N. J. 488, 
132 A. 2d 779. 


We note that section 8-331, R. R. S. 1943, dealing with 
the initial establishment of savings and loan associations 
does not require any notice or hearing. It is apparent 
that statutes which grant quasi-judicial powers to an 
administrative agency but fail to provide for notice of 
hearing to those whose interests would necessarily be 
affected by the exercise of that power may be unconsti- 
tutional. It is also apparent that the provisions of the 
Administrative Procedures Act, sections 84-901, R. R. 
S. 1943, et seq., may breathe constitutionality into an 
otherwise deficient statute provided the provisions of 
that act are complied with. The provisions of section 
8-331, R. R. S. 1943, make it clear that existing local 
savings and loan associations have interests and rights 
which are affected by the establishment of other local 
savings and loan associations or branches sufficient to 
make all such associations “interested parties” entitled 
to constitutional due process. See, also, § 84-901 (3), 
R. R. S. 1943. Due process of law requires notice and 
an opportunity to be heard, as a matter of right and not 
by the let or leave of administrative officers or agencies, 
when the rights, duties, or privileges of interested par- 
ties are involved by an exercise of quasi-judicial power 
pursuant to the terms of a statute. School Dist. No. 8 
v. State Board of Education, 176 Neb. 722, 127 N. W. 
2d 458. See, also, Allen v. Omaha Transit Co., Inc., 
ante p. 156, 187 N. W. 2d 760. 

The final issue remaining for determination is whether 
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or not constitutional due process requires that the De- 
partment of Banking be directed to establish procedural 
rules and regulations, including provisions for reason- 
able notice and hearing and governing the establishment 
of a branch office by a state chartered savings and loan 
association. The provisions of the statutes dealing with 
the regulation and control of savings and loan associa- 
tions and the provisions of the Administrative Procedures 
Act may properly be considered in para materia in deter- 
mining whether or not due process of law has been af- 
forded. Compliance with the mandatory provisions of 
section 84-913, R. R. S. 1948, requiring an administrative 
agency to adopt appropriate rules of procedure for no- 
tice and hearing is necessary to give validity to its ac- 
tion when notice and hearing are essential to due process. 
School Dist. No. 8 v. State Board of Education, supra. 

The order of the Department of Banking of the State 
of Nebraska of February 18, 1969, was invalid. The De- 
partment of Banking should be required to establish 
procedural rules and regulations governing the establish- 
ment of branch offices by a state chartered savings and 
loan association in accordance with the provisions of 
the Administrative Procedures Act and in accord with 
this opinion. The judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED WITH DIRECTIONS. 


EvE B. ORTEGA, APPELLANT, Vv. NoRTH AMERICAN COMPANY 
FoR LIFE AND HEALTH INSURANCE, A CORPORATION, APPELLEE. 
193 N. W. 2d 254 


Filed December 17, 1971. No. 37964. 


1. Insurance: Trial: Evidence: Contracts. The delivery of a life 
insurance policy and the acceptance of premiums raise a pre- 
sumption that all conditions precedent such as continued insura- 
bility have been met and this presumption is sufficient to sustain 
the plaintiff’s burden of proof unless the defendant introduces 
evidence to rebut it. 
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2. Insurance: Fraud and Deceit: Contracts. In the absence of 
fraud or misrepresentation, a health defect existing but unde- 
tected on the date of the medical examination cannot later be 
advanced as a breach of a continued insurability clause. 

If a medical examination is made by 
the insurer, either with knowledge of an illness of the applicant 
thereby disclosed or without discovery of a pathological condi- 
tion which in fact existed, and it thereupon issues a policy of 
insurance, it should not be allowed to repudiate liability by 
reason of the defective health of the insured at the time of 
the examination, in the absence of any fraud or misrepresenta- 
tion. 

4. Insurance: Trial: Evidence. Where the evidence introduced by 
the insurer is wholly insufficient to rebut the presumption that 
the plaintiff was in good health at the date of the issuance of 
the policy, it is error for the trial court to submit such issues 
to the jury. 

5. Insurance: Fraud and Deceit: Contracts. Generally, an appli- 
eant for insurance has no duty to inform an insurer of new 
information about his health where the insurer fails to inquire 
into the existence of any new information after the medical 
examination. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Reversed and remanded with 
directions, 


Robert W. Green and Larry W. Myers, for appellant. 


James W. Knowles and Edward A. Mullery, for ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLINTON, JJ. 


Wuite, C. J. 

Plaintiff sues as a beneficiary of a $99,000 life insur- 
ance policy. The insured deceased Ortego died of lung 
cancer shortly after the issuance of the policy. The issues 
(which overlap) are: (1) Whether Ortega breached a 
condition precedent requiring continued insurability be- 
tween the time of the application and the issuance and 
receipt of the policy; and (2) whether Ortega intention- 
ally failed to disclose certain material facts concerning 
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the lung cancer arising between the medical examina- 
tion and the issuance of the policy. The district court 
submitted these issues to the jury which found for the 
defendant insurance company. A motion for judgment 
notwithstanding the verdict was denied. Based on the 
undisputed facts, we reverse the judgment of the district 
court and remand the cause with directions to enter 
judgment for the plaintiff. 

Issuance of the policy, payment of the premium, and 
delivery are admitted by the defendant. In August of 
1968 Ortega was contacted by John Adair, an agent of 
the defendant, regarding the purchase of the life insur- 
ance policy from the defendant. After some preliminary 
discussion, Ortega signed an application for the policy on 
August 23, 1968, and delivered it, undated, to Adair. The 
application was forwarded by Adair, the agent of the 
defendant, to the home office on September 16, 1968, at 
which time he dated it. The signed application con- 
tained the following relevant clauses: 

“C. The insurance policy hereby applied for shall 
not be considered in force until a policy shall have been 
issued by the Company * * * and said policy received and 
accepted by the Owner and the first premium paid there- 
on, all during the continued insurability of the person 
to be insured; * * *. 

“D. The Company shall have sixty days from the 
date hereof within which to consider and act upon this 
application and if within such period a policy has not 
been received by the owner or notice of approval or re- 
jection has not been given, then this application shall be 
deemed to have been declined by the Company.” (Em- 
phasis supplied.) 

As mentioned, the application was signed and de- 
livered to Adair on August 23, 1968. On August 30, 1968, 
Ortega was examined by Dr. Richard Barry, a doctor of 
the defendant’s choice. The doctor approved him for 
insurance. No chest X-ray was taken. The application 
and the results of the examination were forwarded to 
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the home office of the defendant in Chicago. No con- 
tention is made that the statements or representations 
made by Ortega in the application were in any way 
false or constituted a misrepresentation that would void 
the policy. The defendant assembled all of the facts it 
deemed necessary for determining acceptance, finished 
the processing of the application in its own internal op- 
erating procedure, and approved Ortega’s application on 
October 24, 1968. On October 31, 1968, Adair informed 
Ortega that the policy had been approved and that he 
should pay the premium. The following day Ortega met 
with Adair and paid the premium. On neither occa- 
sion, October 3lst or November lst, did Ortega mention 
any recent health developments or make any disclosure 
as to any change in his condition. The evidence is con- 
flicting as to the date the policy was delivered, but the 
parties agree that it was not later than November 6, 1968. 

On November 6, 1968, therefore, the policy had been 
approved by the defendant (October 24th), forwarded 
to Adair, the premium paid, and the policy delivered to 
Ortega. 

The essential facts relied upon by the defendant are 
as follows: On October 26th and 27th, 2 or 3 days after 
the approval of the policy by the home office of the de- 
fendant in Chicago, Ortega, returning from a trip, ex- 
perienced pain in his right shoulder and coughed up 
blood. These incidents led him to consult his personal 
doctor, Dr. Henry Lehnhoff, on October 29, 1968. For the 
first time, on October 29, 1968, X-rays were taken and 
analyzed by Ortega’s own doctor, Dr. Lehnhoff, and 
they revealed a shadow on Ortega’s right lung indicating 
a possible malignancy. No confirmed diagnosis was 
made at this time, only a communication to Ortega of a 
shadow on his lung and a possible malignancy. Dr. 
Lehnhoff referred Ortega to Dr. Delbert Neis, a specialist 
in thoracic surgery, for further examination and diag- 
nosis. Dr. Neis, after examination, was very suspicious 
of lung cancer and recommended surgery. Although 
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Ortega’s doctors were suspicious, the evidence conclu- 
sively shows no biopsy or confirmed diagnosis of lung 
cancer had been communicated to him as late as Nevem- 
ber 1st. On November 6th, Ortega entered the hospital 
and surgery was performed on November 8th. During 
the operation, the hospital pathologist confirmed the 
tentative diagnosis of lung cancer, and Dr. Neis removed 
Ortega’s right lung. From complications resulting from 
this surgery Ortega died in the hospital on November 
12, 1968. The defendant rejected the plaintiff widow’s 
claim and offered to refund the premium. 

We reach the issue of “continued insurability.” The 
acuity and industry of counsel have produced for our 
consideration a veritable kaleidoscopic display of au- 
thorities and analyses covering every tangent and facet 
of the facts and the law. The function of the “continued 
insurability” clause is to protect the defendant against 
sudden changes in health arising in the interval between 
a medical examination and the consummation of the 
policy. The approval by the defendant on October 24, 
1968, the subsequent delivery of the policy and the 
acceptance of the premium raise a presumption that all 
conditions precedent such as “continued insurability”’ 
have been met and this presumption is sufficient to sus- 
tain the plaintiff’s burden of proof unless the defend- 
ant introduces evidence to rebut it. Gallentine v. World 
Ins. Co., 167 Neb. 429, 93 N. W. 2d 374. 

There is no contention of fraud or misrepresentation 
in the application by Ortega. It was delivered to the 
agent of defendant on August 23, 1968. Independent 
of the application, the defendant itself set up the con- 
ditions and the requirements by which it would deter- 
mine the insurability of Ortega. It required a medical 
examination. The nature, scope, and extent of the physi- 
cal and medical examination were entirely within the 
power of the defendant. It had Ortega examined on 
August 30, 1968. The doctor did not see fit to take a 
chest X-ray of Ortega or otherwise explore and deter- 
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mine the condition of his lungs. The defendant’s doctor 
approved Ortega as “insurable.” It follows that by so 
doing it assumed the risk of any later detected health 
defects existing at that time. The defendant itself set 
up the conditions of reliance for the issuance of the policy. 
Ortega complied in every respect with the requirements 
and conditions that the defendant required. Under the 
facts in this case, it is clear that the defendant seeks to 
retroactively establish and take advantage of error in 
its own examination and processing procedures prior to 
the actual issuance of the policy and the receipt of the 
premium. The defendant has a legitimate interest to 
protect in the period of time between its medical exam- 
ination and the final issuance of the policy. A sudden 
heart attack or a serious accident and other sudden 
health developments fall within the legitimate range and 
the protection of the continued insurability clause. On 
the other hand, literal enforcement of the condition is 
harsh because, by its terms, it is operative irrespective 
of fraud or misrepresentation or knowledge on the part of 
the insured. We hold, in the absence of fraud or mis- 
representation, that a health defect existing but unde- 
tected on the date of the medical examination cannot 
later be advanced as a breach of a continued insurability 
clause. Mathews v. Metropolitan Life Ins. Co., 89 So. 2d 
641 (Fla., 1956); cf. Schodts v. American Hospital & 
Life Ins. Co., 313 S. W. 2d 946 (Tex. Civ. App., 1958); 
Adams v. Lasalle Life Ins. Co., 99 S. W. 2d 386 (Tex. 
Civ. App., 1936); Brubaker v. Beneficial Standard Life 
Ins. Co., 130 Cal. App. 2d 340, 278 P. 2d 966; Wargovich 
v. Metropolitan Life Ins. Co., 136 Pa. Super. 421, 7 A. 
2d 568; National Life & Accident Ins. Co. v. Green, 191 
Miss. 581, 2 So. 2d 838; Prudential Ins. Co. of America v. 
Kudoba, 323 Pa. 30, 186 A. 793 (1936). 

A succinct statement of the rule and the reason there- 
for appears in Prudential Ins. Co. of America v. Kudoba, 
supra. In that case the court made the following state- 
ments: “If an examination is made and the company, 
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either with knowledge of an illness of the applicant there- 
by disclosed or without discovery of a pathological con- 
dition which in fact existed, thereupon issues a policy, 
it should not be allowed to repudiate liability by rea- 
son of any defective status of the health of the insured 
at that time, * * * the sound-health clause has no appli- 
cation to such diseases as the insured may have had at 
the time of the medical examination.” ‘While it is true 
that ordinarily a contract conditioned upon the existence 
of a certain fact is unenforceable if the condition is 
unfulfilled * * * this principle is not fairly applicable to 
life insurance policies, where regard must be had to the 
fundamental social and economic factors underlying the 
whole fabric of the business of life insurance as prac- 
tically conducted. * * * For the company later to be 
allowed successfully to contend that the policy never 
became effective because the applicant breached the 
sound-health clause in that he suffered from disease 
or bodily impairment when the policy was delivered to 
him, in a case where the same condition existed when 
the company examined him, would be to give counten- 
ance to a practice that, while perhaps not fairly to be 
characterized as fraudulent, would be unreasonably de- 
structive of the protection which life insurance is aimed 
to secure. It would result * * * that ‘no one would ever 
know if he were insured or not, even though he has 
passed a medica] examination and neceived a policy.’” 

We turn now to the period of time between the medi- 
cal examination by the defendant’s doctor on August 30, 
1968, until the time of the consummation of the policy. 
Was the continued insurability clause breached during 
this period of time? As we have mentioned the function 
of the clause is to protect the defendant against sudden 
changes in health arising in the interval between the 
medical examination and the consummation of the policy. 
From what we have said, and giving full scope to the 
proper interpretation of the continued insurability clause, 
it was breached, under the circumstances in this case 
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only if the tumor was not present on August 30 but de- 
veloped in the interim before the policy was consum- 
mated. For the defendant to prevail, it must prove that 
Ortega’s tumor was not present on August 30, the time of 
the medical examination approval, but that it developed 
subsequent to that date. There is no evidence in the 
record of any nature whatsoever to sustain this con- 
tention. Further, it would appear that the defendant not 
only did not but could not do this. It failed to have any 
chest X-rays taken on August 30, 1968. Both Dr. Lehn- 
hoff and Dr. Neis testified that they could not determine 
with reasonable medical certainty when the tumor de- 
veloped. The record reveals the defendant had ample 
opportunity to discover the nature and degree of pro- 
gression of the malignancy. Neither by way of cross- 
examination nor direct medical testimony, did the de- 
fendant present any medical testimony as to the type 
of malignancy and whether such type of malignancy 
could have or must have developed in the critical period 
of time between August 30, 1968, and the date of the is- 
suance and receipt of the policy. This failure, we feel, 
is significant. The only other evidence on this issue is 
the death certificate, when Dr. Neis originally estimated 
the onset of the tumor as sometime in August 1968. 
Since the medical examination by defendant’s doctor took 
place on August 30, 1968, at the very end of the month, 
this would tend to affirmatively suggest that the tumor 
was present at the time of that examination. There is 
no evidence to sustain a finding that the onset of the 
tumor was subsequent to August 30, 1968. It was there- 
fore error for the court to submit these matters to the 
jury under proper instructions, because there is no evi- 
dence in the record from which a jury could reason- 
ably conclude that the tumor was not present on the 
date of the medical examination on August 30, 1968. 
These facts bear direct relation to the operative legal 
principles applicable to this case. If the tumor had 
been present on August 30, 1968, the defendant’s doctor 
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on proper examination could have discovered it by the 
means of a chest X-ray. Not only did the defendant’s 
doctor fail to take a chest X-ray, but the defendant’s own 
procedure did not mandatorily require a chest X-ray ex- 
amination and left this to the discretion of the exam- 
ining doctor. The defendant itself established the pro- 
cedures to protect itself. It was free to examine Ortega 
as exhaustively as it liked. Its very purpose was to 
check upon the representations of application and to dis- 
cover as comprehensively and as thoroughly as it wished, 
latent disease and health conditions that were material 
to its final judgment in accepting the risk on October 
24, 1968. Its hindsight discovery, subsequent to Ortega’s 
death, shall not be ripened into a retroactive curing of its 
original error or failure to take the steps that its own 
procedure permitted or should have required. 

The defendant contends that Ortega breached the duty 
to it to disclose material information about his health 
which he learned after the medical examination and be- 
fore the consummation of the contract. After experi- 
encing pain in his right shoulder and coughing up blood 
on October 26 and 27, 1968, Ortega consulted his personal 
doctor, Dr. Henry Lehnhoff, on October 29, 1968. X-rays 
revealed a shadow on Ortega’s right lung. This infor- 
mation was disclosed to Ortega; he was referred on 
November 1, 1968, to Dr. Delbert Neis, a thoracic surgeon. 
Dr. Neis recommended surgery, which was performed on 
November 8, 1968, at which time, on biopsy, diagnosis 
of lung cancer was confirmed for the first time. Despite 
the fact that the home office had already approved the 
policy, and on October 31st the defendant had informed 
Ortega that the policy had been approved, and. that 
Ortega paid the premium on November 1, 1968, the very 
day that he first consulted Dr. Neis, the thoracic sur- 
geon, the defendant contends that Ortega had an af- 
firmative duty to seek it out and to disclose this in- 
formation. 

We reject this contention. In the first place, we ob- 
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serve that neither Ortega nor his doctors, including the 
thoracic surgeon, had any confirmed information as to 
malignancy until November 8, 1968, at least 2 days after 
the delivery of the policy. It is true, of course, that 
Ortega was advised by his personal doctor that the situa- 
tion revealed by the X-rays of his chest was suspicious. 
At that time the policy had already been approved by 
the home office of the defendant and one day before he 
consulted the thoracic surgeon on October 31, 1968, the 
defendant’s agent had informed Ortega that the policy 
had been approved. No inquiry was made by Adair, 
the agent, nor was Ortega asked to make any disclosures 
concerning the condition of his health. It is clear to us 
that the contention of the defendant herein would re- 
quire a layman, after information that his policy had 
been approved and while consulting his doctor, to form 
a medical judgment as to the nature and extent and 
seriousness of his complaints and symptoms and to af- 
firmatively advise the insurance company of such sus- 
picions, even in the absence of no inquiry, examination, 
or request by the insurer. We reject such a harsh and 
impractical rule. Injustice of such a rule is apparent 
under the circumstances in this case when we reflect 
that the defendant’s position, in effect, is to require 
Ortega, a layman, even without any firm diagnosis by 
his own doctors, to disclose and inform the agent of the 
defendant concerning a condition which the defendant’s 
own doctor failed to examine into and to determine at the 
time of the medical examination. In only one case has 
our court specifically passed upon the question involved 
here. We adhere to the rule announced in Merriman v. 
Grand Lodge Degree of Honor, 77 Neb. 544, 110 N. W. 
302, which holds generally that an applicant for life in- 
surance has no duty to voluntarily inform the insurer 
of new information about his health which arises after 
a medical examination by the insurer. In that case 
the trial court erroneously instructed the jury as fol- 
lows concerning the duty to inform the insurer: “In con- 
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sidering the question whether any statement made by the 
deceased, Katherine Merriman, was true or false, you 
should consider it as of the time she signed the applica- 
tion, up to and including the time when the contract be- 
tween her and the defendant company was completed, 
being the time of the final approval of the application 
by the company * * *. This is true, for the reason that 
up to the time of the final approval of the application 
it would be her duty to correct any statement, contained 
in her application made by her, which she subsequently 
learned was false.” (Emphasis supplied.) Our court 
reversed on the basis that the above instruction was 
erroneous and for failure to grant the beneficiary’s re- 
quest for instruction confining the applicant’s knowledge 
of her medical condition to the time the application was 
signed. The court in that case discussed the considera- 
tion underlying its announcement of the following rule: 
“Consequently when an application is made and ap- 
proved, there is no duty on the holder of the certificate 
issued on such application to notify the company of any 
subsequently discovered evidence of pregnancy, nor 
would the fact, if subsequently discovered, prevent her 
from certifying that she was in sound bodily health, if 
such certificate is otherwise true. The only representa- 
tion here is as to her apparent state of health, and all 
of the evidence in the record shows that at the time 
(the time of the filing of the application) she was, to 
all appearances, a robust and healthy woman.” 

In an almost identical case, Ames v. New York Life 
Ins. Co., 154 Minn. 111, 191 N. W. 274, the Minnesota 
court said as follows: ‘Unlike most of the cases in which 
the doctrine has been asserted, the negotiations between 
the parties were no longer pending and no deception was 
practiced to get possession of the policy. Appellant (the 
company) and its agent were the actors. Uninfluenced 
by anything said or done by the applicant or his agents, 
without inquiry, and of its own motion, it delivered the 
policy and called for and received the premium. It is 
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difficult to spell out fraud from anything that was said 
or done, or left unsaid or undone.” 

Corollary to the above holding, and pertinent to our 
determination here is the general principle announced 
by the cases that an applicant for insurance has no duty 
to inform an insurer of new information about his health 
where the insurer fails to inquire into the existence of 
any new information after the medical examination. 
Metropolitan Life Ins. Co. v. Devore, 66 Cal. 2d 129, 56 
Cal. Rptr. 881, 424 P. 2d 321; Harte v. United Benefit 
Life Ins. Co., 66 Cal. 2d 148, 56 Cal. Rptr. 889, 424 P. 2d 
329; Commonwealth Life Ins. Co. v. Rider, 153 Ky. 130, 
154 S. W. 906; American Bankers Life Assurance Co. of 
Florida v. Toth, 165 So. 2d 804 (Fla. App., 1964). It is 
true that the insurer has a right to know about any 
intervening conditions material to the risk it assumes, 
between the time of the application, the medical exami- 
nation, and the final issuance of the policy. It may 
during this period of time completely reject the applica- 
tion and policy for any reason; it may make any inquiry 
or investigation concerning the health of the insured 
that it sees fit to inquire into. No issue is presented 
in this case that concerns this area, for the simple reason 
that no inquiry of any nature whatsoever was made by 
Adair, the agent, or any agent of the defendant prior to 
the time of the issuance of the policy and the receipt 
of the premium. Faced with the force of the Merriman 
holding and the equities of the situation, the defendant 
in this case asks us to overrule the Merriman. case and 
follow the law of other jurisdictions. We think, how- 
ever, that the Merriman case is sound and that the in- 
creasingly available opportunities and capacity for an 
insurance company to protect itself in this area indicate 
that it should be followed. Strong considerations of- 
public policy indicate that where an insured has re- 
structured his estate and financial situation, relying upon 
the availability of life insurance, a rule should not be 
adopted which permits a retroactive examination by an 
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insurance company, after death of the insured, and void 
the policy, absent fraud or misrepresentation or a posi- 
tive violation of the conditions of the insured’s contract 
material to the risk thereto. For this court to hold for 
the defendant, “* * * would be to give countenance to a 
practice that, while perhaps not fairly to be characterized 
as fraudulent, would be unreasonably destructive of the 
protection which life insurance is aimed to secure. It 
would result * * * that ‘no one would ever know if he 
were insured or not, even though he has passed a medi- 


cal examination and received a policy.” Prudential 
Ins. Co. of America v. Kudoba, 323 Pa. 30, 186 A. 793 
(1936). 


The home office approved the policy. Adair was the 
agent of the defendant, he knew Ortega, could make 
any inquiry or request any information of Ortega that 
he desired, saw fit not to, and delivered the policy and 
received the premium, all prior to the operation on Or- 
tega and the first confirmed disclosure of an uninsurable 
condition of lung cancer. Ortega was a good enough 
risk for the defendant to accept after a medical examina- 
tion of scope and extent of its own choosing, and was a 
good enough risk for the defendant to accept his pre- 
mium payment without further inquiry as to the con- 
dition of his health after the medical examination. This 
being true, he was a good enough risk for the defendant 
to pay this insurance now that he is dead. See Inde- 
pendent Life Ins. Co. v. Rider, 150 Ky. 505, 150 S. W. 
649 (1912). 

Under the material undisputed facts in this case the 
plaintiff was entitled to judgment as a matter of law, 
and the submission of the issues of continued insurability 
and the duty to disclose was error. 

The judgment of the district court is reversed and the 
cause remanded with directions to enter judgment for 
the plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Rogers v. Neiman 


DorotTHea M. RoGERS ET AL., APPELLEES, IMPLEADED WITH 
Ray T. RoGERS, APPELLEE, v. JON L. NEIMAN, APPELLANT. 
198 N. W. 2d 266 


Filed December 17, 1971. Neo. 37988. 


1. Contracts: Words and Phrases: Courts. In construing a writ- 
ing the words used should be given their ordinary and popularly 
accepted meaning in the absence of explanation or qualification. 

2. Contracts: Words and Phrases. A provision in a lease granting 
the lessee an option to purchase in the event “the lessors shall 
place the premises up for sale” does not apply to the sale of an 
undivided interest in the premises by one lessor to another 
lessor. 


Appeal from the district court for Thomas County: 
WILLIAM F, ManasiL, Judge. Affirmed. 


Murphy, Pedersen & Piccolo, for appellant. 


Joseph J. Divis, Thomas O. David, and Jewell, Otte, 
Pollock & Gatz, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOon, and CLinton, JJ. 


BOSLAUGH, J. 

This case arises out of a controversy concerning a 
ranch lease executed by Dorothea M. Rogers, Ethelle 
H. Wiese, Hazel M. Wiese, Evelyn Thompson, and A. 
Arlyne Werner as lessors and Jon L. Neiman as lessee. 
The lessors were tenants in common. The lease con- 
tained a provision that in the event “the lessors shall 
place the premises up for sale,” the lessee shall have an 
option to purchase by meeting the highest responsible 
bid within 60 days after notice of the bid. 

The lease expired on April 30, 1964. On November 
16, 1963, Evelyn Thompson sold her undivided one-fifth 
interest in the property to Dorothea M. Rogers and her 
husband. On November 18, 1963, Hazel M. Wiese sold 
her undivided one-fifth interest in the property to Doro- 
thea M. Rogers and her husband. Neiman contends that 
under the lease he had an option to purchase the undi- 
vided interest of a lessor in the event the lessor offered 
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her interest for sale; and that he is entitled to specific 
performance of the option provision of the lease as to 
the two undivided one-fifth interests which were sold. 

The trial court refused specific performance. Neiman 
appeals. The only question presented is whether Nei- 
man is entitled to specific performance of the option 
provision of the lease. 

Neiman argues that the lease was, in effect, a sepa- 
rate lease of the undivided one-fifth interest of each of 
the lessors; and that the option provision was an agree- 
ment by each of the lessors that if her undivided one- 
fifth interest in the property was offered for sale, he had 
an option to purchase the interest by meeting the high- 
est responsible bid. 

The agreement was that if “the lessors shall place 
the premises up for sale,” Neiman would have an option 
to purchase. We think the proper construction of the 
lease was that an option existed only if the entire prop- 
erty was offered for sale by all of the lessors. This is 
the ordinary and popularly accepted meaning of the 
words used. Peetz v. Masek Auto Supply Co., Inc., 161 
Neb. 588, 74 N. W. 2d 474. See, also, James, Option Con- 
tracts, § 811, p. 314. . 

Neiman first asserted his claim under the option provi- 
sion in an amended answer and cross-petition filed No- 
vember 24, 1967. On August 24, 1963, Ethelle H. Wiese, 
as agent for the lessors, had written to Neiman stating: 
“As I explained to you, the purchase of two portions of 
the ranch by my sister, Mrs. Ray Rogers, is pending.” 
The deeds from Evelyn Thompson and Hazel M. Wiese 
to Mr. and Mrs. Rogers were both recorded on April 30, 
1964. Neiman’s delay in asserting any claim under the 
option provision until more than 3 years after the lease 
had expired suggests that he understood it to mean that 
the option applied only to a sale of the entire property 
by all of the lessors. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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CHARLES BESHALER, APPELLEE AND CROSS-APPELLANT, V. 
Ben J. HELBERG AND GLEN HELBERG, DOING BUSINESS AS 
WESTERN LIVESTOCK AUCTION COMPANY, ET AL., 
APPELLANTS AND CROSS-APPELLEES. 

193 N. W. 2d 261 


Filed December 28, 1971. No. 37982. 


1. Verdicts: Judgments: New Trial. Where a party has sustained 
the burden and expense of a trial and has succeeded in securing 
the judgment of a jury on the facts in issue, he has a right to 
keep the benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured. 

2. Trial: Evidence. If plaintiff without reasonable explanation 
testifies to facts materially different from his deposition con- 
cerning a vital issue, the change clearly being made to meet 
the exigencies of the pending: action, the evidence is to be 
discredited and should be disregarded. 

8. Insurance: Attorneys at Law: Fees: Motions, Rules, and Orders. 
A claim for an attorneys’ fee after judgment in favor of plain- 
tiff in his action on a fidelity policy or bond may be presented 
by motion at a subsequent term of court. 


Appeal from the district court for Lincoln County: 
Hucu Stuart, Judge. Affirmed in part, and in part re- 
versed and remanded with directions. 


Maupin, Dent, Kay, Satterfield, Girard & Scritsmier, 
for appellants. 


Beatty, Morgan & Vyhnalek, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


SPENCER, J. 

This is an action by Charles Beshaler against Ben J. 
Helberg and Glen Helberg, and National Surety Corpora- 
tion of New York, their bonding company, on the bond 
required under the Packers and Stockyards Act of 1921, 
for the balance due on the sale of 238 steers which sold 
for $31,911.36. Defendants Helberg withheld $19,500 
from the proceeds, contending this amount had been 
loaned to Paul Geiser, an alleged partner of Beshaler, 
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for feed and transportation costs for the cattle. The 
jury returned a verdict for Beshaler on which judgment 
was entered. Beshaler cross-appeals from the disallow- 
ance of an attorneys’ fee. We affirm the judgment 
and reverse the disallowance of the attorneys’ fee. 

During October 1961, Beshaler purchased 1,916 head of 
calves from Kiewit Ranches and paid for them with his 
personal check in the amount of $215,644.33. Geiser, an 
order buyer licensed under the Packers and Stockyards 
Act, acted as the agent of Peter Kiewit in the sale of the 
calves to Beshaler. Most of these calves were resold by 
Beshaler. Of those not sold, 207 head were put on wheat 
pasture in Texas, and 240 head on wheat pasture at 
Plains, Kansas. The proceeds of the 240 head that were 
at Plains, Kansas, are involved in this litigation. 

Beshaler made arrangements with Geiser to take care 
of handling the calves in Texas and Kansas, and agreed 
that his compensation would be one-half of whatever 
gain was made, but Geiser was to see to the transpor- 
tation and feed, and to take care of the calves. In Jan- 
uary of 1962, the wheat pasture in Kansas froze and it 
was necessary to move the calves. Beshaler decided 
they should be sold, and on January 17, 1962, had them 
brought to the Western Livestock Auction Company, op- 
erated by the Helbergs at North Platte, Nebraska. 
Geiser’s only interest in the calves was a share in the 
profits, if any. 

On November 19, 1961, Geiser purchased 208 cull cows 
from a Kiewit ranch in Montana. Subsequently, in 
November Geiser purchased 441 head of cull cows from 
another Kiewit ranch, Pawnee Springs Ranch, at Max- 
well, Nebraska. Geiser sold 196 head of these cattle to 
Glen for $27,534.60. Geiser was to pay for the Pawnee 
Ranch cattle on or before December 15, 1961, and on that 
date he issued his personal check in the amount of 
$62,899.80. At that time the balance in his bank account 
was $9.90. Geiser testified he told Glen he was in 
trouble, that he needed money to pay for the Kiewit 
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cattle, and on December 12, 1961, Glen gave him a check 
for $10,000. On the same date Glen paid him the bal- 
ance on the 196 cows. On December 28, 1961, Geiser 
went to Glen at the sale barn and told him he needed 
additional money to cover the check for the Pawnee 
Springs cows, and received $9,500. Geiser still did not 
have sufficient funds, and on December 30, 1961, sold 
Beshaler 320 head of the cattle for $45,300. He then ar- 
ranged for payment of the check. 

Glen testified that when Geiser contacted him in De- 
cember, he advised him that he had 238 head of steers on 
feed in Kansas and would need money to take care of the 
feed bill and the transportation costs, and Glen gave 
him a check for $10,000, drawn on a special account 
designated “B & G Feed Yard,” which was a special ac- 
count maintained by Ben and Glen Helberg. On De- 
cember 29, 1961, Glen advanced Geiser an additional 
$9,500 by a check on the same account, making a total 
advance of $19,500, which Glen testified he believed was 
being advanced to pay for feed and transportation of the 
Kansas cattle. 

When the cattle were sold on January 23, 1962, they 
produced a gross amount of $32,677.80, and Glen de- 
ducted the $19,500 due from Geiser and issued a check 
payable to Bud Beshaler and Paul Geiser, drawn on 
the Western Livestock Auction Company account, in the 
amount of $12,411.36. Glen further testified that a copy 
of the invoice and the check were duly mailed to Beshaler 
and should have been received by him on January 24th 
or 25th, 1962. The petition herein was filed August 12, 
1964. Glen testified that he did not hear anything from 
Beshaler relative to the deduction for at least 18 months. 
The check was cashed February 27, 1962. 

Beshaler testified that he attended the sale on Jan- 
uary 23, 1962, but left before the sale was over. He 
received the invoice and the check referred to above by 
mail. He then called Glen and asked why $19,500 was 
deducted. Glen told him of the money he had advanced 
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to Geiser. He also told him that Geiser was on a big buy- 
ing trip in Texas and would be gone for about 30 days. 
Upon Geiser’s return, Beshaler contacted him and‘ ar- 
ranged for a meeting with Glen about February 28rd. 
It is Beshaler’s testimony that at this meeting Glen said 
Beshaler should be paid his money, and as soon as he 
could arrange it with his father he would take care of it. 
Beshaler explained to Glen that he did need some money, 
and Glen told him to cash the check and they would 
straighten it out later. Beshaler talked to Glen approxi- 
mately 3 weeks later about getting his money, and Glen 
said he was having a problem with his father under- 
standing why the deal was like it was, and he needed 
additional time to get it ironed out. Beshaler testified 
that he contacted Glen at least once a month there- 
after for 6 or 8 months. 

Beshaler testified Geiser did not own any of the 
calves that were sold; that he did not authorize Helberg 
to withhold the $19,500; that he at no time authorized 
Geiser to borrow money on the calves; and that he never 
at any time made any representations to Helberg that 
Geiser was his partner, nor had Glen at any time talked 
to him about whether Geiser was his partner. 

Geiser, who at one time had been employed by the 
Helbergs, testified that the $19,500 he borrowed from 
Glen had no connection with the Kansas cattle. Beshaler 
was the sole owner of those cattle. He had sold them 
for Kiewit to Beshaler. His only interest in the cattle 
was that he was to pay the trucking and feed bill for a 
share of the profits. He was to get half of the difference 
between the purchase and the sale price. He had never 
been in any partnership with Beshaler. 

Defendants set out 16 assignments of error but : argue 
only 7 of them. We consider only those which could be 
remotely prejudicial. The evidence is fairly conclusive 
that defendants failed to sustain their claim of a part- 
nership. In any event, all possible issues were submitted 
to the jury which is the sole judge of the credibility of 
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witnesses and the weight to be given their testimony. 
Where a party has sustained the burden and expense of 
a trial and has succeeded in securing the judgment of a 
jury on the facts in issue, he has a right to keep the bene- 
fit of that verdict unless there is prejudicial error in 
the proceedings by which it was secured. Chaloupka v. 
State, 176 Neb. 746, 127 N. W. 2d 291. 

Defendants’ principal contention is that the trial court 
should have directed a verdict against Beshaler because 
he changed his testimony without reasonable explana- 
tion on a vital issue between the time of the trial and 
the taking of a deposition 5 years before. To have done 
so in this instance would have been erroneous. 

We have held that if plaintiff, without reasonable ex- 
planation, testifies to facts materially different from his 
deposition concerning a vital issue, the change clearly be- 
ing made to meet the exigencies of the pending action, the 
evidence is to be discredited and should be disregarded. 
Sacca v. Marshall, 180 Neb. 855, 146 N. W. 2d 375. 

The principal point in question is whether Beshaler 
called Glen immediately upon the receipt of the check 
and invoice as he testified at the trial, or whether he got 
in touch with him within 30 days thereafter as indicated 
by the deposition. While the testimony raises a question 
of credibility, it is not within the rule set out above. 
Glen testified that Beshaler did not talk to him until at 
least 18 months after the check had been cashed. The 
evidence would support a reasonable deduction that 
whether Beshaler talked to Glen immediately or within 
30 days, he did talk to him before the check was cashed. 
The issue was undoubtedly argued to the jury, and it is 
evident that it accepted Beshaler’s version of the trans- 
action. 

Defendants complain that instruction No. 6 given by 
the court laid down inconsistent and confusing proposi- 
tions to be considered by the jury. We assume they 
refer to instruction No. 3 because instruction No. 6 was 
not covered in defendants’ assignments of error, and their 
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argument appears to be directed to that instruction. 

The trial court submitted the instructions to the attor- 
neys before they were given. Defendants, although 
they did object to some instructions, made no objections 
to either No. 3 or No. 6. In any event, instruction No. 
3 is not misleading, erroneous, or prejudicial. Therein 
the court covered defendants’ defenses of partnership, 
partnership by estoppel, accord and satisfaction, and 
estoppel. The court set out the specific elements neces- 
sary to be proved to establish any of the four defenses. 
It is defendants’ position that the language in the instruc- 
tion is in conflict but we do not so consider it. When 
the instruction is read in its entirety, we do not feel that 
the jury could have been misled by it. 

Defendants assign as error the failure to give a ten- 
dered instruction to the effect that Paul Geiser had been 
convicted of a felony and that this evidence was made 
known to the jury so it could judge his credibility. The 
following appears in evidence in the testimony of Mr. 
Geiser: ‘Q Mr Geiser, this deposition is being taken at 
the Nebraska Penal and Correctional Complex, where 
you are presently an inmate. Were you convicted of a 
felony? A Yes. Q And out of what county, Mr. Geiser? 
A Cherry County. Q What was the date of your con- 
viction? A October 5, 1966.” The testimony therefore 
clearly indicated that the witness was a convicted felon. 

Instruction No. 10 given by the trial court on this point 
was as follows: “You are the sole judges of the credi- 
bility of the witnesses and the weight to be given to 
their testimony. In determining the weight which the 
testimony of the witnesses is entitled to receive, you 
should consider: * * * 8, Evidence cf previous convic- 
tion of a felony; * * *.” There is no merit to defend- 
ants’ assignment. 

Beshaler cross-appealed from the disallowance of an 
attorneys’ fee herein under section 44-359, R. R. S. 1943, 
which provides as follows: “In all cases where the bene- 
ficiary, or other person entitled thereto, brings an action 


590 NEBRASKA REPORTS [Vou. 187 
Beshaler v. Helberg 


at law upon any policy of life, accident, liability, sick- 
ness, guaranty, fidelity, or other insurance of a similar 
nature, or upon any certificate issued by a fraternal 
beneficiary association, against any company, person or 
association doing business in this state, the court upon 
rendering judgment against such company, person or as- 
sociation, shall allow the plaintiff a reasonable sum as an 
attorney’s fee in addition to the amount of his recovery, 
to be taxed as part of the costs. If such cause is appealed, 
the appellate court shall likewise allow a reasonable 
sum as an attorney’s fee for the appellate proceedings.” 

The bond issued by the defendant, National Surety Cor- 
poration of New York, provides in part as follows: 
“KNOW ALL MEN BY THESE PRESENTS: That we 
Ben J. Helberg and Glen Helberg d/b/a Platte Valley 
Sales Co. and Western Livestock Auction Company of 
North Platte, Nebraska, as Principal and NATIONAL 
SURETY CORPORATION OF NEW YORK, NEW 
YORK, as Surety are held and firmly bound unto Lester 
Langford of North Platte, Nebraska (or his successor in 
official position if any) as trustee for all persons who 
may be damaged through the breach of this bond, as 
obligee, in the sum of sixty-four thousand and no/100 
Dollars * * *.” 

One of the conditions of the bond is as follows: “NOW 
THEREFORE, THE CONDITION OF THIS BOND IS 
SUCH THAT—1. If the said Principal shall safely keep 
and faithfully and promptly account for and pay to the 
owners or their duly authorized agents the proceeds of 
sales of all livestock received for sale on a commission 
basis by said Principal at a public stockyards, as de- 
fined in the Act of Congress known as the Packers and 
Stockyards Act, 1921, as amended; * * *.” 

Defendants argue that plaintiff, having failed to plead 
or prove any claim for attorneys’ fees, is now barred, 
and cite two Nebraska cases in support thereof. Those 
cases give no comfort to the defendants. The first is 
Lawler v. American Surety Co., 101 Neb. 741, 164 N. W. 


VoL. 187] SEPTEMBER TERM, 1971 591 
Beshaler v. Helberg 


1050, in which it was held that plaintiff at a subsequent 
term of court could not have a retaxation of costs so as to 
award him an attorneys’ fee. Judgment was rendered 
on October 6, 1915. Two days later plaintiff filed an 
application for the allowance of attorneys’ fees. This 
was overruled, and the term at which the judgment 
was entered adjourned sine die October 30, 1915. Sub- 
sequently, the defendant paid the full amount of the 
judgment and costs into court. Plaintiff received and 
receipted for the same. On December 8, plaintiff filed 
another motion to retax costs, which was overruled, 
and plaintiff then perfected an appeal. It is obvious 
that plaintiff’s failure to appeal from the overruling of 
his first motion for the allowance of attorneys’ fees made 
that issue res judicata. 

The other case cited by defendants is Haley v. Fleming, 
148 Neb. 407, 27 N. W. 2d 626, which involved a con- 
struction of section 25-1801, R. S. 1943, and is not in point 
herein. That case reached this court on a motion to 
dismiss, and there was no evidence of any nature as_to 
the pleadings or evidence to show the existence of the 
conditions precedent to an allowance of an attorneys’ fee 
under that statute. 

Defendants are in error in suggesting that there are 
no Nebraska cases exactly in point. Luikart v. Flannigan, 
130 Neb. 901, 267 N. W. 165, would appear to indicate 
otherwise. In that case the defendants argued that the 
record was defective in that the petition did not con- 
tain a claim for an attorney’s fee; it was allowed at a 
subsequent term of court and not “ ‘upon rendering judg- 
ment’”’ as required by statute; and there is no evidence 
of the value of the services performed by counsel for 
plaintiff. The court brushed these objections aside with 
the following language: “A claim for an attorney’s fee 
after judgment in favor of plaintiff in an action on a 
fidelity policy or bond may be presented by motion at a 
subsequent term of court—the course taken herein. Allen 
v. Tallon, 120 Neb. 611, 234 N. W. 411.” 
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Finding no prejudicial error, the judgment is affirrned 
except for the disallowance of an attorneys’ fee, and 
the case is remanded to the district court for the allow- 
ance of an attorneys’ fee for services in that court. Plain- 
tiff is allowed an attorneys’ fee of $500 for services ren- 
dered in this court. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT EUGENE WHITED, 
APPELLANT. 
193 N. W. 2d 268 


Filed December 23, 1971. No. 38063. 


1. Post Conviction: Constitutional Law. In the absence of a vio- 
lation or infringement of a constitutional right, no relief may 
be had under the Post Conviction Act. 

2. Right to Counsel: Criminal Law. The rule pronounced in Cole- 
man v. Alabama, 399 U.S. 1, 90 S. Ct. 1999, 26 L. Ed. 2d 387, 
that it is necessary to supply an indigent defendant with a 
lawyer at his preliminary hearing is not retroactive. 

8. Trial: Evidence: Criminal Law. The rule announced in United 
States v. Wade, 888 U. S. 218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149, 
that an in-court identification is inadmissible if tainted by an 
improper prior lineup or confrontation is not retroactive. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed. 


Robert Eugene Whited, pro se. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewTon, and Ciinton, JJ. 


NEwTON, J. 

Defendant appeals from a denial of his request for 
post conviction relief. As grounds for relief, he states: 
(1) A lawyer should have been appointed for him at the 
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time of his arraignment in municipal court; (2) he was 
wrongfully confronted with an identifying witness im- 
mediately after the offense was committed; (3) the police 
failed to immediately check a purported alibi; and (4) 
the court erred in admitting leading questions and hear- 
say evidence. We affirm the judgment of the district 
court. 

Defendant appealed from his original conviction. See 
State v. Whited, 182 Neb. 282, 154 N. W. 2d 508. Assign- 
ments (3) and (4) do not involve violations of constitu- 
tional rights. In the absence of a violation or infringe- 
ment of a constitutional right, no relief may be had 
under the Post Conviction Act. See State v. Reizenstein, 
183 Neb. 376, 160 N. W. 2d 208. 

Defendant was arrested on September 14, 1966, was 
arraigned and waived preliminary hearing on September 
16, 1966, and was released on bond on September 29, 1966. 
Counsel was appointed on October 6, 1966; poverty affi- 
davit was filed and trial commenced on January 4, 1967; 
verdict was returned January 5, 1967; and sentence was 
pronounced January 19, 1967. The proposition that he 
was entitled to a lawyer at the time of his arraignment 
must be based upon Coleman v. Alabama, 399 U. S. 1, 
90 S. Ct. 1999, 26 L. Ed. 2d 387, decided June 22, 1970. 
Defendant cites Hamilton v. ‘Alabama, 368 U. S. 52, 82. 
S. Ct. 157, 7 L. Ed. 2d 114. That case referred solely to 
proceedings in the State of Alabama, and the law of that 
state differed materially from that of Nebraska. The 
case is not pertinent. No poverty affidavit was filed nor 
does the record reflect a request for appointment of an 
attorney at the arraignment and waiving of preliminary 
hearing. Defendant, who was not inexperienced in such 
matters, having had five previous felony convictions, 
waived preliminary hearing. The case of Coleman v. 
Alabama, supra, does not have retroactive application. 
See, United States ex rel. Walker v. Maroney, 444 F. 
2d 47 (3d Cir., 1971); Harris v. Neil, 437 F. 2d 63 (6th 
Cir., 1971); Vizzard v. Procunier, 439 F. 2d 94 (9th Cir., 
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1971); Phillips v. North Carolina, 433 F. 2d 659 (4th 
Cir., 1970); Konvalin v. Sigler, 431 F. 2d 1156 (8th Cir., 
1970); United States ex rel. Bonner v. Pate, 430 F. 2d 
639 (7th Cir., 1970). The only contrary holding by the 
circuit courts we have found is in Rivera Escute v. 
Delgado, 439 F. 2d 891 (1st Cir., 1971). 

The alleged improper confrontation is based upon 
United States v. Wade, 388 U. S. 218, 87 S. Ct. 1926, 18 
L. Ed. 2d 1149, decided June 12, 1967. The evidence does 
not indicate that it tainted the in-court identification. 
The witness had opportunity to view defendant at the 
scene of the offense and gave an accurate description of 
him to officers. His identification was not dependent 
upon the confrontation after arrest. In any event, Wade 
is not retroactive. See Stovall v. Denno, 388 U. S. 293, 
87 S. Ct. 1967, 18 L. Ed. 2d 1199. 

No error appearing, the judgment of the district court 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. OPHELIA BOHANNON, ALSO 
KNOWN AS OPHELIA JONES, APPELLANT. 
193 N. W. 2d 153 


Filed December 23, 1971. No. 38066. 


1. Criminal Law: False Pretenses: Fraud and Deceit. The gist of 
the offense of obtaining money by false pretenses is the ob- 
taining of the money of another by false pretenses, with the 
intent to cheat and defraud. 

: . To sustain a charge of obtaining 

money by false pretenses, there must be reliance upon the repre- 

sentations made, and the pretense must be an effective cause 
in inducing the owner to part with his property. However, it 
need not be the sole moving cause. 
7 ‘ . If the owner has knowledge of the 
truth, the offense of obtaining property by false pretenses has 
not been committed. 
4. Criminal Law: False Pretenses: Fraud and Deceit: Evidence: 
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Trial. The intent to cheat and defraud may be proved by the 
circumstances surrounding the transaction. 

5. Criminal Law: Witnesses: Evidence: Appeal and Error. It is 
not the province of this court to determine the credibility of 
witnesses or weigh the evidence in a criminal case. 


Appeal from the district court for Douglas County: 
Donato J. Hamiuton, Judge. Affirmed. 


Shrout, Lindquist, Caporale, Brodkey & Nestle, for 
appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Wurre, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CuinTon, JJ. 


Bos.aueu, J. 

The defendant appeals from a conviction for obtain- 
ing money under false pretenses. The assignments of 
error relate to the sufficiency of the evidence to sus- 
tain the conviction. 

The information charged that from July 1965 to De- 
cember 1969, the defendant obtained money in excess of 
$35 from Douglas County, Nebraska, by false pretenses. 
The jury fixed the value of the money obtained at $3,000. 

The evidence shows that defendant is the mother of 9 
children and is divorced from William Bohannon, Sr. 
She applied for Aid to Dependent Children (ADC) in 
the early 1960’s, and received a grant of $195 per month. 
In July 1967, the grant was increased to $344 per month. 
From July 1965 through December 1969, she received 
$13,654.50 in ADC funds. 

Eligibility for a grant under the ADC program is de- 
termined in part by the resources of the recipient. A 
parent and 9 children are allowed a maximum of $1,700 
in liquid assets under the plan in force in Nebraska. At 
6-month intervals a recipient is required to furnish a 
written statement of assets to the welfare department. 
This statement is used by the department to determine 


596 NEBRASKA REPORTS [Vou. 187 


State v. Bohannon 


whether the recipient is eligible to continue to receive 
a grant under the program. 

In 1965, the defendant moved into a house at 4416 
North Thirty-eighth Street in Omaha, Nebraska. On 
July 7, 1965, the defendant, using the name of Ophelia 
M. Jones, had entered into a contract to purchase this 
property on an installment basis. The contract was re- 
corded in November 1965. She represented to the wel- 
fare department that this property was owned by Clifford 
E. Jones and that she was renting it for $75 per month. 

On April 29, 1966, the defendant opened a checking 
account in the Ames Plaza Bank, using the name of 
Ophelia M. Bohannon. On May 9, 1966, the account 
was changed to a joint account in the names of Clifford 
or Ophelia M. Jones. 

On September 29, 1967, a certificate of title to a 1967 
Cadillac automobile was issued to the defendant, using 
the name of Ophelia M. Jones. 

In February 1968, the defendant, using the name of 
Ophelia Jones, entered into a contract with Clifford E. 
Jones for the purchase of a property at 2407 Ames 
Avenue where Jones operated a music shop known as 
Psychedelic Sounds. The contract was recorded in 
February 1968. 

On July 23, 1969, a certificate of title to a 1966 Chevro- 
let automobile was issued to the defendant, using the 
name of Ophelia M. Jones. 

The record contains 6 asset statements signed by the 
defendant dated October 18, 1965, August 26, 1966, March 
15, 1967, September 20, 1967, January 30, 1969, and Sep- 
tember 15, 1969. The checking account, the real estate, 
and the automobiles are not listed on any of these 
statements. 

The defendant claims that she has no beneficial in- 
terest in any of the items which were omitted from the 
asset statements. She contends that the checking ac- 
count, the real estate, and the automobiles are really the 
property of Clifford E. Jones and that Jones placed the 
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property in her name in an effort to avoid any claim 
by his divorced wife. Jones testified that he was the 
owner of the property in question. 

The records of the welfare department show that on 
November 15, 1967, a neighbor complained that the de- 
fendant was “buying property, driving a 1968 Cadillac 
and living with a man.” A caseworker called on the 
defendant to discuss the complaint. The defendant told 
the caseworker that Jones, her landlord, was “divorced 
and desires arrangements to keep his property from his 
ex-wife and children. Therefore, he wanted to place his 
new car and some property he had bought in her name.” 
The caseworker advised the defendant “to have the name 
changed on this car registration and property.” About 
6 weeks later the department ascertained that a Cadillac 
automobile was registered under the name of Ophelia 
M. Jones. On February 8, 1968, the caseworker again 
visited the defendant and “emphasized the importance 
of Mr. Jones putting the car into his name.” 

Apparently, the department did nothing further until 
1970 when the records in the courthouse were examined 
and it was ascertained that the Cadillac was still regis- 
tered in the defendant’s name and that she was a party to 
the contract to purchase the property on Ames Avenue. 
Her grant was then suspended as of January 1, 1970, and 
her case closed on April 1, 1970, ‘because of assets in 
excess of eligibility.” 

The gist of the offense is obtaining the money of an- 
other by false pretenses, with the intent to cheat and 
defraud. Dwoskin v. State, 161 Neb. 793, 74 N. W. 2d 
847. The evidence of the State tended to prove that the 
defendant was the owner of the property omitted from 
the asset statements. The jury was not required to be- 
lieve the testimony of the defendant and Jones that she 
had no beneficial interest in the property. It is not 
the province of this court to determine the credibility 
of witnesses or weigh the evidence in a criminal case. 

An essential element of the offense is that there be re- 
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liance upon the representations made. Beyl v. State, 
165 Neb. 260, 85 N. W. 2d 653. The pretense must be an 
effective cause in inducing the owner to part with his 
property, and if the owner has knowledge of the truth, 
the offense has not been committed. However, the pre- 
tense need not be the sole moving cause that induced the 
owner to part with his property. Wax v. State, 43 Neb. 
18, 61 N. W. 117. 

To the extent that the welfare department had knowl- 
edge of the defendant’s ownership of property omitted 
from the asset statements there was no reliance on the 
asset statements. The record does not show that the 
welfare department had any information concerning the 
checking account, the property on Ames Avenue, or the 
1966. Chevrolet automobile until after December 1969. 
As to these items the jury could find that the welfare 
department relied upon the asset statements. 

The defendant contends that the evidence is insufficient 
to establish an intent to cheat and defraud the county. 
The intent to cheat and defraud may be proved by the 
circumstances surrounding the transaction. State v. 
Swanson, 179 Neb. 693, 140 N. W. 2d 618. 

The defendant argues that she did not want to have the 
grant continued; that it was reinstated in 1969 without 
any request from her after a 3-month suspension; and 
that she did not appeal from the action of the department 
in closing her case in 1970. The record shows that the 
defendant could have terminated the grant at any time 
by a written request to the department. If the defend- 
ant did not want the money, she could have returned the 
checks instead of cashing them. The fact that she did 
not comply with the advice of the caseworker in regard 
to the Cadillac automobile and the property on Thirty- 
eighth Street was a circumstance to be considered by 
the jury in determining her intent. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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Cuinton, J., dissenting. 

I respectfully dissent. 

This court has held in a large number of cases, one 
of which is Beyl v. State, 165 Neb. 260, 85 N. W. 2d 653, 
that an essential element of the crime of obtaining 
money by false pretenses is reliance by the defrauded 
party upon the alleged false representation. In the cited 
case this court approved a statement from other Nebraska 
cases as follows: “ ‘It is not sufficient that there is a 
false pretense; the owner of the property must rely on 
it; the pretense must be an effective cause in inducing 
the owner to part with his property. Therefore, if the 
owner has knowledge of the truth or does not believe 
the pretense, or, although believing it, yet parts with the 
property on some other inducement, or investigates it 
and parts with the property, relying entirely on the re- 
sults of his investigation, the offense has not been com- 
mitted.’” (Emphasis supplied.) 

The record in this case clearly discloses, I think, as a 
matter of law that (1) the information contained in the 
official records of the welfare department shows that at 
the time the payments were made the welfare depart- 
ment did not (and as a matter of law could not) rely 
upon the alleged misrepresentations contained in the 
asset statements because the department had knowledge 
of the facts which the State now claims were fraudu- 
lently concealed, and (2) the evidence in this case does 
not show Mrs. Bohannon had assets (including those 
originating with Jones) which made her children ineligi- 
ble for ADC payments. Any failure to disclose facts 
which, if known, would not have made her ineligible to 
receive the payments on behalf of her children is legally 
immaterial because the existence of such facts could not 
be the basis of denial of aid. As a consequence such 
nondisclosure, whether deliberate cr through misunder- 
standing, could not be an effective cause in inducing the 
payments because if known they would not have been 
lawful grounds for denying payment. 
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As to the facts of reliance the State itself introduced 
into evidence reports of the caseworkers whose duty 
it was to supervise the Bohannon case. As the majority 
opinion points out, on December 6, 1967, the caseworker 
investigated a complaint that Mrs. Bohannon was driv- 
ing a Cadillac and buying property. The caseworker’s 
report under date of December 6, 1967, shows: ‘Mrs. 
B. explained that the man with whom she has been 
going is divorced and desires arrangements to keep his 
property from his ex-wife and children. Therefore, he 
wanted to place his new car and some property he had 
bought in her name. Also, Mrs. B. stated that this man is 
the landlord of her house and does occasionally visit but 
never lives with her. Caseworker advised her that this 
was not an acceptable situation. Mrs. B. stated that this 
man had asked her to marry him; however, she is not 
certain what her decision will be. Caseworker advised 
her to have the name changed on this car registration 
and property.” (Emphasis supplied.) 

A report of another caseworker under date of Jan- 
uary 30, 1969, is as follows: “Mrs. B’s. home is in good 
condition and quite large. The furniture and interior 
decoration job in the living room is in excellent taste. 
The room is panelled in dark wood and furnishings and 
walls are done in reds and burnt oranges. This home 
hardly compares with any other ADC families. This 
lavishness is due to the fact that Mrs. B. has a rich boy 
friend. He leaves one of his cars, a grey and black 1968 
Eldorado Cadillac with Mrs. B. to let her drive. He has 
a business of his own on 24th Street. Mr. Jones wants 
to have everything in Mrs. B’s. name. The reasons for 
this are not established. Mrs. B. rents the house from 
Mr. Jones at only $75, and he pays the utilities and buys 
her extras when needed.” (Emphasis supplied.) A 
similar report under date of April 1, 1969, shows: “At 
Mrs. Bohannon’s request a home visit was made this date. 
Mrs. Bohannon finally admitted that Mr. Jones and her 
were not really married in St. Paul as she had reported. 
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Mrs. B. reported that Mr. Jones only wants every one, his 
mother, their friends, plus the Welfare Department to 
think that he is married to Mrs. B. It seems that Mrs. 
B. handles his business affairs. By having everything 
he owns in Mrs. B’s. name he feels that his ex-wife can- 
not claim anything for herself.” (Emphasis supplied.) 
The majority opinion itself shows Mrs. Bohannon made 
no attempt at concealment. The contracts of purchase 
were recorded immediately in each instance. The wel- 
fare department knew at least as early as January 28, 
1968, that she was using the name of Ophelia Jones. 

The above clearly discloses the welfare department 
knew that property alleged to have originated with Jones 
was in fact in Mrs. Bohannon’s name and that it was in 
fact being used to “pay utilities and buy her extras 
when needed.” 

The welfare department continued making ADC pay- 
ments despite the knowledge it had. The record estab- 
lishes as a matter of law that the welfare department did 
not rely upon the asset statements of August 26, 1966, 
March 15, 1967, September 20, 1967, January 30, 1969, 
and September 15, 1969, because it had actual knowledge 
they were not correct. 

This set of facts cannot be distinguished from the 
Beyl case which we have cited. In that case the defend- 
ant was charged with obtaining money by false pre- 
tenses from a grain buyer. The scale operator at the 
elevator discovered the falsity of the representations 
prior to delivery of the check for the grain which was in- 
volved in connection with the falsity, but he delivered 
the check anyway. The court held the crime was not 
committed. 

Introduced into evidence were certain regulations of 
the State Department of Welfare. These regulations 
include the following: “MAXIMUM AVAILABLE RE- 
SOURCES: An ADC unit need not be entirely without 
resources to be eligible for assistance. A moderate 
amount of cash, insurance, or other resources on which 
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the child or family may draw in case of emergency or 
other acute need may contribute measurably to family 
security and stability. The standards below are appli- 
cable to determining eligibility on the basis of available 
resources: 


Unit without parents, one child ----------___--- $ 750 
Unit without parents, two children _--------~_-- $1500 
Unit with one parent and one child _-----_---__-- $1500 
For each additional child or parent add -.----__-- $ 25 


“DETERMINATION OF OWNERSHIP OF _ RE- 
SOURCES: Property which appears on record in the 
name of an ADC unit must be considered his. Owner- 
ship of real estate may be determined through docu- 
mentary sources. Records in the office of the register 
of deeds or office of the county clerk will show in whose 
name the property is recorded. Information in regard 
to estates which have not been settled or which are in 
probate may be secured through the records of the coun- 
ty court. In case of joint ownership, the terms on which 
the property is held will need to be verified. If the prop- 
erty has come to the holder as a part of an estate, the 
records of the county court are consulted; if by joint pur- 
chase, the facts will appear in the record of the deed. 

Jointly owned personal property in some instances may 
be liquidated by any one of the holders.” (Emphasis 
supplied.) The regulations also exempt from the defi- 
nition of available resources certain items and these 
include the following: “(a) real property which the 
unit occupies as a home; (b) household goods of mod- 


erate value used in the home; ... (d) resources to a 
maximum value of $3,000 used by the unit in a planned 
effort directed toward self-support; ....” The regula- 


tion which defines available resources also provides: 
“The worth of resources, both available and exempt, is 
determined on the basis of their current market value.” 
(Emphasis supplied.) 

This brings us to the second reason why the record 
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will not support a conviction. There is no evidence in 
the record that on any of the asset statements dates upon 
which statements the State relies for the false pretense 
the defendant had “assets available” in excess of those 
allowed by the regulations. The home itself is an exempt 
asset and need not be considered. As to the Cadillac and 
business property which was being purchased under con- 
tract, the record discloses only equities existed, and there 
is no evidence in the’ record to show the market value 
of these equities and what they could be converted into 
for cash. As to the bank account which was involved, 
the balances therein on the date of the asset statements 
are as follows: August 26, 1966, $156.57; March 15, 1967, 
$308.48; September 20, 1967, $658.66; January 30, 1969, 
$285.33; and September 15, 1969, $151.21. 

As noted from the Beyl and other cases, one of the 
elements of the crime is that the alleged representations 
must be “an effective cause” of the defrauded party 
parting with the money or property. Any immaterial 
representation therefore, that is, one which would not 
affect eligibility, could not be an effective cause within 
the foregoing definition. We must keep in mind here 
that we are not dealing with the case of a private indi- 
vidual being allegedly defrauded. We are here dealing 
with a case in which the party was legally entitled to the 
funds if she was eligible. I take it no one would deny 
that under the equal protection clauses of the Consti- 
tutions of the United States and State of Nebraska if a 
person is eligible for ADC he cannot be deprived thereof. 
This is certainly at least implicit in the opinions of the 
Supreme Court of the United States. Lewis v. Martin, 
397 U. S. 552, 90 S. Ct. 1282, 25 L. Ed. 2d 561; King v. 
Smith, 392 U. S. 309, 88 S. Ct. 2128, 20 L. Ed. 2d 1118. 

The record is wholly devoid of any evidence to show 
that Mrs. Bohannon had “available resources” in excess 
of the $1,700 which she was allowed by the regulations. 
Assuming that Mrs. Bohannon was legally free to liqui- 
date the jointly owned property (which she was not), 
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there was no attempt by the State to prove the market 
value of the equities and that they exceeded the $1,700 
available resources allowed. There is nothing whatever 
to show the music shop property is not an exempt prop- 
erty within the regulations of the welfare department. 

We point out that on two occasions Mrs. Bohannon was 
suspended from welfare. On the last such occasion 
it was because of her representation she was married 
to Jones. When the welfare department found out this 
was not true, it put her back on without any request of 
her own. Apparently on the earlier occasion she was 
put back on without any request of her own. All these 
things fortify a conclusion there was no reliance. Sec- 
tion 43-512, R. R. S. 1943, places upon the county board 
of public welfare the obligation through its agents and 
employees to make an investigation of the allegations 
of any application. The welfare department is not en- 
titled to rely upon the asset statements alone and disre- 
gard all the other information in its files furnished to it 
by the applicant. 

An essential element of a jury verdict in these cases 
is a finding as to the amount of which the party was de- 
frauded. In this particular case the jury found $3,000 
although, as the majority opinion recites, she received 
after July 1965, $13,654.50. There is absolutely no ra- 
tional way to tell from the evidence how the jury could 
arrive at such a figure. This again, to my mind, demon- 
strates that the jury verdict was the result of confusion 
and misunderstanding. 

I would reverse the conviction for the reason the evi- 
dence is legally insufficient: (1) Because it shows as a 
matter of law that there was not and could not be any 
reliance upon the alleged false representations, and (2) 
because the record in this case fails to establish that the 
representations were material and could justify the with- 
holding of the payments. It therefore fails to establish 
that any misrepresentations could be a iceelly effective 
cause of the payments. 
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STATE OF NEBRASKA, APPELLEE, V. GENE LYNN ANDERSEN, 
APPELLANT. 
193 N. W. 2d 159 


Filed December 23, 1971. No. 38148. 


Criminal Law: Sentences: Appeal and Error. Where the punish- 
ment of an offense created by statute is left to the discretion 
of the trial court within prescribed limits, a sentence imposed 
within those limits will not be disturbed on appeal unless there 
appears to be an abuse of discretion. 


Appeal from the district court for Cedar County: 
JosEPH E. Marsn, Judge. Affirmed. 


Cecil W. Orton, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before Wuire, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NewrTon, and Cuinton, JJ. 


SPENCER, J. 

The only issue raised in this appeal from a guilty 
plea to the crime of burglary is the excessiveness of the 
sentence. Defendant Gene Lynn Andersen was sen- 
tenced to a term of not less than 2 nor more than 4 years 
in the Nebraska Penal and Correctional Complex, and 
was given credit for the time spent in the county jail 
awaiting trial and sentence. We affirm. 

Defendant, who was 24 years of age, with two accom- 
plices broke into a store at night at Wynot, Nebraska. It 
is defendant’s contention that the sentence was excessive 
in view of defendant’s age; the fact that he was merely 
a follower with two more experienced participants; and 
that he had cooperated with the State in entering a plea 
of guilty. . 

From a review of the presentence investigation, which 
is a part of the record, we are convinced that the trial 
court did extend leniency to the defendant, and that the 
sentence is a minimal one. Defendant was sent to the 
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Boys’ Training School at 14, where he spent 14 months 
for burglary. In 1964 he was apprehended for petit lar- 
ceny and given a year’s probation. In 1969 he was in- 
volved in a burglary in South Dakota but no charges 
were filed because he was in custody in Montana on a 
similar charge. On the Montana offense sentence was 
suspended and he was placed on 2-years’ probation. He 
was still on probation when the current offense, which 
carries a fine, jail up to 6 months, or a 1 to 10 year im- 
prisonment penalty (section 28-532, R. R. S. 1943), was 
committed. Considering defendant’s previous involve- 
ment, no abuse of discretion is disclosed by the record. 
We have said on previous occasions: ‘Where the pun- 
ishment of an offense created by statute is left to the dis- 
cretion of the trial court within prescribed limits, a sen-_ 
tence imposed within those limits will not be disturbed 
on appeal unless there appears to be an abuse of discre- 
tion.” State v, Lenz, 183 Neb. 496, 161 N. W. 2d 710. 
For the reasons stated, the judgment is affirmed. 
AFFIRMED. 


LAWRENCE F, WEBER, ADMINISTRATOR OF THE ESTATE OF 
Marie E. HICKMAN, DECEASED, APPELLANT, V. SOUTHWEST 
NEBRASKA DAIRY SUPPLIERS, INC., A CORPORATION, ET AL., 
APPELLEES. 
193 N. W. 2d 274 


Filed December 30, 1971. No. 37895. 


1. Automobiles: Negligence: Statutes: Highways. Section 39-751, 
R. S. Supp., 1969, is intended to avoid collisions between ve- 
hicles at intersections and the right-of-way is not to be deter- 
mined by the single test of which vehicle actually entered the 
intersection first, if the vehicles approached or entered the 
intersection at approximately the same time. The driver of 
a vehicle who does not have the right-of-way as explained 
therein is not justified in taking close chances and if there is 
reasonable danger of collision if both vehicles proceed then it 
is his duty to yield the right-of-way. 
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2. Automobiles: Negligence: Highways. The operator of an au- 
tomobile approaching or entering an intersection is required to 
see another automobile approaching or entering the intersec- 
tion which has been favored with the right-of-way under the 
statutory rules of the read and a failure to see such favored 
automobile is negligence as a matter of law. 

3. Automobiles: Negligence: Trial: Jury. Where the owner is a 
passenger in his own automobile while it is being operated by 
another, the negligence of the operator is imputable to the 
owner where the owner assumes to direct the operation of the 
automobile and to exercise control over it. This ordinarily is 
a question for a jury, unless the evidence is so conclusive that 
the minds of men could not reasonably arrive at any other 
conclusion, then the question is one for decision by the court 
as a matter of law. 

4, Evidence: Negligence: Trial: Husband and Wife: Death. Where 
the evidence is clear that the only person within the class for 
which an action may be brought under section 30-810, R. R. S. 
1943, is guilty of negligence as a matter of law, it is the duty 
of the court to direct a verdict for the defendant. 


Appeal from the district court for Buffalo County: 
S. S. SmpneEr, Judge. Reversed and remanded. 


Mitchell & Beatty, for appellant. 
Tye, Worlock, Tye, Jacobsen & Orr, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOoN, and CLINTON, JJ. ” 


SPENCER, J. 

This is an appeal by Lawrence F. Weber, administra- 
tor of the estate of Marie E. Hickman, deceased, plain- 
tiff, from the dismissal at the close of the plaintiff's 
evidence of a wrongful death action against Southwest 
Nebraska Dairy Suppliers, Inc., a corporation, and Mil- 
ford Johnson, defendants. The trial court determined 
the driver of the plaintiff’s vehicle was negligent as a 
matter of law; that such negligence was imputed to 
Robert N. Hickman and the deceased, Marie E. Hick- 
man, his wife; and that Robert N. Hickman was a 
widower and the only heir of Marie E. Hickman who 
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sustained pecuniary loss under section 30-810, R. R. S. 
1943. We reverse. 

This action involves a collision on July 23, 1969, at 
approximately 9:30 a.m., between a pickup truck jointly 
owned by the deceased and Robert N. Hickman, and 
a truck owned by Southwest Nebraska Dairy Suppliers, 
Inc., and operated by Milford Johnson, in the approxi- 
mate center of an open intersection of two graveled 
roads 214 miles west and 4/10 of a mile north of Elm 
Creek, Nebraska. Johnson, hereinafter referred to as 
defendant, was traveling north and the Hickman vehicle 
operated by Mrs. Audrey Grassmeyer, a family friend, 
was traveling east. Defendant had the directional right- 
of-way. 

The Hickman pickup was partly loaded with corn 
which Mr. Hickman was going to feed to cattle on his 
pasture 1 mile east and 8 miles north of the intersection. 
Hickman had found chokecherries in this pasture and 
the evening before his wife and Mrs. Grassmeyer had 
decided to ride with him so they could pick the choke- 
cherries. When they were ready to leave the Hickman 
farm home, Mrs. Grassmeyer was standing on the 
driver’s side of the pickup, which she had driven before. 
Mr. Hickman told her, “* * * go ahead and I will open 
the gates.” Mrs. Grassmeyer had been to the pasture 
before. She got into the driver’s seat with Mrs. Hick- 
man in the middle and Mr. Hickman on the other side. 
As they turned east on the gravel road to the north of 
the farm and approached the intersection, Mr. Hickman 
noticed some calves strung out along the fence and 
told Mrs. Grassmeyer ‘“* * * just drive slow and I will 
count these calves.” Mrs. Grassmeyer drove slowly ap- 
proaching the intersection and at Hickman’s request 
stopped the pickup about a car length west of the corner 
post in the southwest corner of the intersection so he 
could count the calves bunched in the corner. After he 
had counted the calves he said “* * * they are all there.” 
He then leaned over tomove some tools on the floor under 
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his feet. The pickup started forward slowly; the brakes 
were applied; and the next thing he remembered was 
waking up in the hospital. The evidence would indicate 
that the Hickman pickup hit the left front side of the 
defendant’s vehicle. 

The decedent had been employed as a school teacher 
for 5 years. In addition to her teaching duties, she gen- 
erally helped with the farm chores such as feeding “and 
milking cattle, stacking hay, and buying supplies for 
the farm. She transacted 95 percent of the financial 
business of the farm; did the paperwork; filled out tax 
returns; and helped in the purchase of cattle. The in- 
come from her teaching job was deposited in a joint 
banking account and was used for paying farm ex- 
penses. The Hickmans employed no farm help. 

The intersection was an open one. From the evidence 
and the photographs in evidence, both parties could 
see approaching vehicles for at least 250 feet from the 
intersection. The plaintiff’s evidence would indicate that 
the defendant was negligent in not maintaining a proper 
lookout. The primary questions, however, are whether 
or not the driver of the Hickman vehicle was negligent 
as a matter of law, and if so whether or not her negli- 
gence could be imputed to Robert N. Hickman. 

Without regard to defendant’s possible negligence, we 
find that Mrs. Grassmeyer was guilty of negligence more 
than slight as a matter of law. Under ordinary circum- 
stances, the defendant’s vehicle would have the direc- 
tional right-of-way. Plaintiff produced no evidence that 
would negative this directional right-of-way. Except for 
the extensive damage to the vehicles, there is no indica- 
tion of the speed of the respective vehicles. If Mrs. 
Grassmeyer had looked before starting up, or at any 
time before entering the intersection, she would have 
seen the approaching vehicle. The photographs in evi- 
dence would indicate that the right front of the Hickman 
vehicle struck the left door of defendant’s vehicle. At 
the time of impact the front of defendant’s vehicle had 
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started across the center of the intersection. 

We said in Long v. Whalen, 160 Neb. 813, 71 N. W. 
2d 496: The statute (now § 39-751, R. S. Supp., 1969) 
is intended to avoid collisions between vehicles at in- 
tersections and the right-of-way is not to be determined 
by the single test of which vehicle actually entered the 
intersection first, if the vehicles approached or entered 
the intersection at approximately the same time. The 
driver of a vehicle who does not have the right-of-way 
as explained therein is not justified in taking close 
chances and if there is reasonable danger of collision if 
both vehicles proceed then it is his duty to yield the 
right-of-way. 

In Cappel v. Riener, 167 Neb. 375, 93 N. W. 2d 36, 
we said: “The operator of an automobile approaching 
or entering an intersection is required to see another 
automobile approaching or entering the intersection 
which has been favored with the right-of-way under the 
statutory rules of the road and a failure to see such 
favored automobile is negligence as a matter of law.” 

Was the negligence of Mrs. Grassmeyer imputed to 
Robert N. Hickman? We hold that whether it was or 
not is a jury question. 

The facts indicate Mrs. Grassmeyer was driving be- 
cause Hickman asked her to so he could open some 
gates which were hard to open. It is undisputed that 
Hickman, a joint owner of the vehicle, directed Mrs. 
Grassmeyer to drive slowly so he could count the calves 
along the fence, and then had her stop approximately two 
car lengths from the intersection until he could count 
the calves bunched in the corner. After he indicated he 
had counted the calves he said they were all there. Mrs. 
Grassmeyer then accelerated the vehicle and immediately 
thereafter collided with the defendant’s vehicle. 

The rule in this state is: “Where the owner is a pas- 
senger in his own automobile while it is being operated 
by another, the negligence of the operator is not im- 
putable to the owner, except where the operator is the 
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owner’s servant or agent, or where the operator and the 
owner are engaged in a joint enterprise, or where the 
owner assumes to direct the operation of the automo- 
bile and to exercise control over it.” Petersen v. 
Schneider, 154 Neb. 303, 47 N. W. 2d 863. 

In Davis v. Spindler, 156 Neb. 276, 56 N. W. 2d 107, 
we held that where the owner is a passenger in his own 
automobile while it is being operated by another, the 
negligence of the operator is imputable to the owner 
where the owner assumes to direct the operation of the 
automobile and to exercise control ever it. This is ordi- 
narily a question for a jury, unless the evidence is so 
conclusive that the minds of men could not reasonably 
arrive at any other conclusion, then the question is one 
for decision by the court as a matter of law. That is not 
the situation herein, and the defendant’s motion to dis- 
miss should not have been sustained. 

This action is brought by an administrator under sec- 
tion 30-810, R. R. S. 1943, for the exclusive benefit of 
Robert N. Hickman, the widower and next of kin. The 
evidence is undisputed that Robert N. Hickman is the 
sole and only person sustaining pecuniary loss in the 
death of his wife. We have heretofore held in an action 
by a plaintiff for his own benefit to recover for pecuniary 
injury which he has suffered by reason of the death of 
his wife wherein the evidence discloses that plaintiff 
was guilty of negligence more than slight as a matter 
of law which proximately contributed to or caused the 
accident and death, it is the duty of the court to direct 
a verdict for the defendant. Ecker v. Union P. R. R. Co., 
164 Neb. 744, 83 N. W. 2d 551; Wieck v. Blessin, 165 Neb. 
282, 85 N. W. 2d 628. 

We fail to perceive any distinction between a situation 
where the action is brought by a personal representative 
other than the beneficiary and one where the benefici- 
ary himself is the plaintiff, if in both situations he is the 
sole and only person who can be benefited by the action 
and is guilty of negligence as a matter of law. If the 
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jury should find that the negligence of Mrs. Grassmeyer 
is imputable to Robert N. Hickman, then there could be 
no recovery herein. 

Where the evidence is clear that the only person 
within the class for which an action may be brought 
under section 30-810, R. R. S. 1943, is guilty of negligence 
as a matter of law, it is the duty of the court to direct a 
verdict for defendant. 

The judgment is reversed and the cause is remanded 
for a new trial. 

REVERSED AND REMANDED. 

McCown, J., concurring in result only. 

Where the evidence is inconclusive as to whether or 
not the owner is directing or controlling the operation 
of the automobile, the question is for the jury. See 
Davis v. Spindler, 156 Neb. 276, 56 N. W. 2d 107. 

On the facts here, it seems apparent that Robert N. 
Hickman’s conduct as a matter of law did not amount to 
direction and control of the operation of the car at the 
time the accident actually occurred. He had finished 
the task for which he had requested Mrs. Grassmeyer to 
drive slowly and stop. When he had counted the calves, 
he said: “They are all there” and then leaned over and 
began to move some tools under his feet. From that 
point on, he was only a passenger. Even if his conduct 
should be held to constitute an exercise of contro] or 
the temporary assumption of the operation of the auto- 
mobile, that control of operation was clearly over be- 
fore Mrs. Grassmeyer began to drive the automobile 
again. If a request to drive slowly or to stop for a 
few moments at a designated location constitutes assum- 
ing control and directing the operation of an automobile, 
then virtually any statement which includes such a re- 
quest would constitute not only an immediate assump- 
tion of control, but would also extend that control to the 
end of whatever journey the parties were taking, under 
the theories advanced by the majority opinion. This is 
neither logical nor reasonable. A request by an owner 
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passenger for a stop to permit him to get a newspaper 
at the start of a journey would then raise a jury issue 
as to whether any negligence of the driver coming after 
the request had been complied with should or should not 
be imputed to the owner. Even a stop request necessi- 
tated by an owner’s urgent need for service station 
facilities would raise a jury question as to assumption 
of control of the automobile thereafter. 

A more important problem here arises over the basic 
issue of imputation of negligence. The individual for 
whose death this action was brought apparently took no 
action, and did not even utter a word from the time the 
journey began. Yet it is left to the jury to determine 
whether or not her husband’s requests to the driver made 
the negligence of the driver imputable to him, and then, 
because the husband is the sole beneficiary, barred him 
from any recovery against the defendant for her death. 

The doctrine of imputed contributory negligence, 
which developed largely in the latter part of the Nine- 
teenth Century, was based on theories of fictitious agency 
relationships. It is now generally recognized that such 
theories of agency are entirely fictitious and the doctrine 
of imputed contributory negligence has been largely dis- 
credited. See Restatement, Torts 2d, § 485, p. 541, et seq. 

Section 485, Restatement, Torts 2d, states: “Except as 
stated in §§ 486, 491, and 494, a plaintiff is not barred 
from recovery by the negligent act or omission of a 
third person.” Comment a under section 485 states: 
“The rule stated in this Section rejects, except as indi- 
cated by the reference to other Sections, the doctrine of 
‘imputed contributory negligence,’ under which the 
plaintiff is barred from recovery against the defendant 
because the negligence of a third person, with whom 
the plaintiff stands in some relation, has contributed to 
his harm, * * *” Comment b outlines the exceptions 
referred to in section 485. These exceptions do not apply 
here. Comment c then states: “With these exceptions, 
the common law no longer imputes the negligence of a 
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third person to the plaintiff to bar his recovery for the 
harm he has suffered. even in situations where he would 
be liable for that negligence as a defendant in an action 
brought by a third person.” 

The major change in judicial position occurring be- 
tween the First and Second Restatement is clearly re- 
flected in section 485. There is a definite turn around as 
to imputed contributory negligence and the old “both- 
ways test.” See, Gregory, Vicarious Responsibility and 
Contributory Negligence, 41 Yale L. J. 831; 2 Harper and 
James, Law of Torts, c. 23, p. 1264; Prosser, (4th Ed.) 
Torts, § 72, p. 475; Weber v. Stokely-Van Camp, Inc., 
274 Minn. 482, 144 N. W. 2d 540 (1966). 

In addition to the fundamental imputed negligence 
problem, the majority opinion also applies the rule that 
under our death statute, where the sole beneficiary is 
guilty of negligence more than slight as a matter of law, 
it is the duty of the court to direct a verdict for the de- 
fendant. That rule in itself is quite correct, but the 
Nebraska cases cited, and indeed virtually all of the cases 
supporting the point, involve the personal negligence of 
the sole beneficiary. With that principle there can be 
little quarrel. However, the majority opinion assumes 
that a sole beneficiary is personally negligent when- 
ever he is vicariously responsible for the negligence of 
the driver. This simply does not follow and it consti- 
tutes an even more obvious misapplication of the dis- 
credited imputed contributory negligence doctrine. The 
majority opinion on policy issues may be generated par- 
tially from the constricting provisions of the Nebraska 
Motor Vehicle Guest Act. Nevertheless, the opinion 
does not march to the beat of the modern judicial drum. 


Vou. 187] SEPTEMBER TERM, 1971 615 


Flint v. Panter 


IN RE ESTATE oF AGNES V. PANTER, DECEASED, 
RosBerT WALLACE FLINT, APPELLANT, v. Byron D. PANTER, 
EXECUTOR OF THE ESTATE OF AGNES V. PANTER, DECEASED, 

APPELLEE, 
193 N. W. 2d 279 


Filed December 30, 1971. No. 37977. 


1. Judgments: Fraud and Deceit: Negligence. It is not sufficient 
for a party seeking the vacation of a judgment or decree to 
show that it was obtained by the fraud of his adversary. The 
petitioner must also show that the failure to obtain a just deci- 
sion is not attributable to his own fault or negligence. 

2. Wills. A codicil may alter, enlarge, or restrain the provisions 
of a will. Its distinguishing feature is that it is an addition 
to or qualification of a will. 

3. Wills: Estates: Notice. Notice that a will and codicil are be- 
ing offered for probate is sufficient to put a party receiving 
the notice upon inquiry to determine what documents are being 
offered for probate. 


Appeal from the district court for Saline County: 
JosEPH AcH, Judge. Affirmed. 


Woods, Aitken, Smith, Greer, Overcash & Spangler, 
Richard L. Spangler, and Jack Craven, for appellant. 


Gerald J. Hallstead, for appellee. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ. 


BosLauGH, J. 

This is an appeal in an action to vacate a decree ad- 
mitting a will to probate. 

Agnes V. Panter died on July 13, 1967. She left sur- 
viving her Byron D. Panter, a son, and Robert Wallace 
Flint, a son of a deceased daughter. Her will dated 
January 26, 1966, and a codicil dated May 13, 1966, were 
admitted to probate in the county court of Saline County, 
Nebraska, on August 9, 1967. Byron D. Panter is the 
executor and the sole beneficiary under the will and 
codicil. 

On November 4, 1968, after a petition for final settle- 
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ment had been filed by the executor, Robert Wallace 
Flint filed his petition in the county court to vacate 
the decree admitting the will and codicil to probate. 

The petition to vacate alleged that the will and codicil 
were the result of undue influence practiced upon the 
deceased by Byron D. Panter; that Robert Wallace Flint, 
the petitioner, had been informed by the deceased, be- 
fore she entered the hospital in 1965, that she had made 
a will leaving one-half of her estate to the petitioner 
and the other one-half to Byron D. Panter for life with 
the remainder to the petitioner; that the petitioner did 
not know about the will and codicil executed in 1966 
until after they had been admitted to probate; that the 
petitioner “believed, and was lead (led) to believe” that 
the will being offered for probate was the previous will 
of the deceased; and that the petitioner was misled by 
the failure of Byron D. Panter and his attorney to inform 
the petitioner that the will and codicil being offered for 
probate had been executed by the deceased in 1966. 

On February 3, 1969, the county court sustained a 
general demurrer to the petition to vacate and dismissed 
the proceedings. The petitioner filed a notice of appeal 
to the district court on February 13, 1969. A transcript 
from the county court was filed in the district court on 
February 28, 1969. 

On July 28, 1969, Byron D. Panter moved to dismiss 
the appeal because of the failure of the petitioner to 
plead. This motion was overruled, and on August 12, 
1969, the petitioner filed an “Answer to Petition for Final 
Settlement” which contained allegations similar to those 
contained in the petition to vacate filed in the county 
court. A general demurrer to the answer was sustained 
on September 14, 1970. 

The record shows that the petition for probate was 
filed in the county court on July 19, 1967. On the same 
day the court ordered that the petition be heard on 
August 9, 1967, and that notice be given as required by 
law. A notice of hearing was published as required by 
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section 30-217, R. R. S. 1943. On July 22, 1967, the at- 
torney for Byron D. Panter, the proponent, filed his affi- 
davit in the county court stating that he had mailed a 
copy of the notice of hearing to the petitioner as required 
by section 25-520.01, R. R. S. 1943. The notice recited 
that the petition for probate of the will and codicil of 
the deceased would be heard on August 9, 1967. The 
petitioner does not contend that he did not receive a 
copy of the notice of hearing. 

It is not sufficient for a party seeking the vabsuion of 
a judgment or decree to show that it was obtained by 
the fraud of his adversary. The petition must also show 
that the failure to obtain a just decision is not attribut- 
able to his own fault or negligence. Gleason v. Poore, 
167 Neb. 312, 92 N. W. 2d 705; In re Estate of Reikofski, 
144 Neb. 735, 14 N. W. 2d 379; Miller v. Estate of Miller, 
69 Neb. 441, '95 N. W. 1010. 

The petitioner in this case had notice that, in addition 
to the will, a codicil was being offered for probate. This 
was notice that the will which was being offered for 

_probate had been changed in some particular. The dis- 
tinguishing feature of a codicil is that it is an addition 
to or a qualification of a will. Owens v. Doyle, 152 Conn. 
199, 205 A. 2d 495, 11 A. L. R. 3d 1006. A codicil may 
alter, enlarge, or restrain the provisions of a will. 94 
C. J. S., Wills, § 1b, p. 678. 

The circumstances in this case were sufficient to put 
the petitioner on inquiry after receiving the notice of 
hearing. A person exercising due diligence would have 
made further inquiry to determine what was being of- 
fered for probate. In re Estate of Reikofski, supra; 
Miller v. Estate of Miller, supra. 

The petitioner relies upon Johnson v. Richards, 155 
Neb. 552, 52 N. W. 2d 737, in which a petition to set 
aside a decree admitting a will to probate was held 
sufficient as against a demurrer. In the Johnson case 
the petition alleged that Richards had. sent a copy of 
the will to the petitioners a few days before the hear- 
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ing and had advised them that it was in the process of 
being probated. The petitioners then wrote to Richards 
“immediately” requesting information as to the date of 
hearing. Richards did not answer the request. These 
circumstances were held to exempt the petitioners from 
a conclusion of negligence and an absence of diligence. 
There are no circumstances alleged in this case that show 
diligence on the part of petitioner. 

The order of the district court sustaining the demurrer 
to the “answer” of the petitioner was correct. The judg- 
ment is affirmed. 

AFFIRMED. 

Curnron, J., participating on briefs. 


Krrspy BAILEY, APPELLEE AND CROSS-APPELLANT, v. LEON 
McCoy, APPELLANT AND CROSS-APPELLEE. 
193 N. W. 2d 270 


Filed December 30, 1971. No. 38000. 


1. Trial: Courts. Special findings by the district court ordinarily 
are unnecessary unless a party requests them with a view of 
excepting to the decision of the court upon the question of law 
involved in the trial. 

2. Trial: Courts: Parties. The district court may determine any 
controversy between parties before it, when it can be done with- 
out prejudice to the rights of others, or by saving their rights; 
but when a determination of the controversy cannot be had 
without the presence of other parties, the court must order 
them to be brought in. 

3. Partnership. A partnership may continue, although it admits 
a partner or a partner retires. 

4. Partnership: Contracts. The agreement in many respects is the 
law of the partnership. 

5. Partnership: Contracts: Words and Phrases. In a service part- 
nership agreement with a provision that the partners base 
payment for good will on annual income, the word “income” 
ordinarily imports net profits. 


Appeal from the district court for Antelope County: 
Gerorce W. Ditrrick, Judge. Affirmed as modified. 
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Kirby & Spittler, for appellant. 
Thomas E. Brogan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLINToN, JJ. 


SmitH, J. 

Kirby Bailey sued Leon McCoy to wind up the affairs 
of a partnership formed to render accounting and income 
tax services. After a trial the district court rendered 
judgment of $3,062.42 in favor of Bailey. McCoy appeals 
and Bailey cross-appeals. 

In the year 1966 Bailey, an Internal Revenue Service 
examining agent, was living at Norfolk. McCoy was 
conducting a combined income tax, accounting, insur- 
ance, and real estate business at Neligh. They entered 
into a written agreement of partnership in October 1966, 
to render income tax and accounting services at Neligh 
from January 1, 1967. Bailey and his family moved to 
Neligh. 

Bailey and McCoy in the agreement adopted many 
provisions that a lawyer had drafted in an unrelated 
transaction between McCoy and a third party. The 
partnership would remain in existence until dissolution 
by mutual agreement or court action. McCoy sold Bailey 
one-half of McCoy’s “interest” for $1. The partnership 
would pay $50 a month for rental of office space and 
equipment, and for utilities. The premises and all pres- 
ent office equipment would remain the property of 


McCoy. 
Material ambiguities began in paragraph VII of the 
agreement: “. .. the value of the partnership is con- 


sidered to be equal to the annual income therefrom.” 
Paragraph VIII of the agreement set out a procedure 
for sale of the undivided interest of either partner to 
the other. Sixty days’ notification of the outgoing part- 
ner’s desire to “terminate” the partnership was required. 
Should the parties not agree upon the price, appraisers 
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would set it. Prior to January 1, 1969, however, upon 
withdrawal of Bailey, the price payable by McCoy at 
his option would be $1. Should McCoy “not elect op- 
tion to purchase other one-half, that in event of dis- 
solution, that he will have the option to divide the cus- 
tomers equally between the two partners. This will 
in no way guarantee that either or both partners will 
retain all of the customers he acquires. It is agreed 
however, that neither will solicit those customers ac- 
quired by the other partner.” 

Succeeding paragraphs formed background of the 
present controversy. Under paragraph IX refusal of 
either party to pay the appraisal price conferred upon 
either one the right to a judicial dissolution of the part- 
nership. Under paragraph X the partner departin ig or 
“forcing” dissolution agreed not to solicit income tax 
or accounting business in Antelope County, in which 
Neligh, but not Norfolk, was located. The paragraph 
would be inoperative, should the parties divide the 
business. 

In December 1967, Bailey and McCoy negotiated with 
Wayne E. Boone to form a three-man partnership. They 
orally agreed Boone would receive one-third of the net 
profits from January 1, 1968, but no interest in the busi- 
ness until January 1, 1970. The parties performed into 
the year 1969. 

On May 5, 1969, Bailey submitted to McCoy and Boone 
a financial statement of that date. In the statement, 
Bailey admitted having overdrawn his account $1,647. 50 
in 1967 and $1,719.90 from January 1, 1968, to May 5, 
1969. The federal partnership income tax return for 
1968 set out an overdraft of Bailey in the sum of $2,605.24. 
In addition to those amounts Bailey admitted owing 
McCoy $584.84 on an unrelated insurance account. The 
parties agreed upon the last ‘item and the amount of the 
1967 overdraft. 

“On May 14, 1969, Bailey notified McCoy of Bailey’s 
intention to. retire July 15, the notification referring to 
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the 1966 agreement. Afterward McCoy retained all bank 
records and files of clients except a corporation and its 
majority stockholder. The corporation probably was 
employing Bailey at the time of trial in September 1969. 
McCoy and Boone were continuing all other business. 
No creditor’s rights intruded. 

The district court found generally for Bailey on his 
petition and for each party on right to an accounting. 
In rendering judgment, the court did not disclose how it 
computed the amount. Neither party requested special 
findings, and no one may rightly complain. Special 
findings ordinarily are unnecessary unless a party re- 
quests them with a view of excepting to the decision of 
the court upon the question of law involved in the trial. 
See § 25-1127, R. R. S. 1943. 

McCoy argues that (1) the Bailey-McCoy partnership 
terminated December 31, 1967, and Bailey is indebted to 
McCoy on an account stated in the sum of $1,647.50, the 
amount of the overdraft in 1967; (2) settlement of those 
accounts barred Bailey’s right to recover under para- 
graph VII of the written agreement; (3) the court erro- 
neously debited Bailey’s account in the sum of $584.84 
on the insurance account which was unrelated to the 
partnership; and (4) McCoy was entitled to recover 
Bailey’s overdraft of $2,605.24 set out in the partnership 
tax return for 1968. 

Bailey on cross-appeal contends that (1) only one 
partnership existed; and (2) the word “income” in para- 
graph VII of the 1966 agreement meant gross income. 
He urges a right to recover $10,459.19, based on the year 
1968, or $14,236.16 which equaled one-half of the gross 
income for the fractional year January 1 to May 5, 1969. 

Agreement on the amount of the overdraft in 1967 did 
not rise to the dignity of a settlement that barred Bailey’s 
right under paragraph VII of the 1966 agreement. The 
debit of $584.84 on the insurance account was indis- 
putedly accurate. McCoy therefore complains of an un- 
related debit without evidence of prejudice to him. He 
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is also entitled to debit Bailey’s account only in the 
sum of $1,719.90 which apparently equaled the 1968 over- 
draft less a balance in favor of Bailey for 1969. 

Two other problems stand out. One is whether Boone 
was an indispensable party. No one raised the question 
in district court. The court may determine any con- 
troversy between parties before it, when it can be done 
without prejudice to the rights of others, or by saving 
their rights; but when a determination of the contro- 
versy cannot be had without the presence of other 
parties, the court must order them to be brought in. 
§ 25-323, R. R. S. 1943. 

Boone was not an indispensable party, whether the 
number of partnerships was one or two. Prior to Janu- 
ary 1, 1970, he possessed no interest in good will. He 
incurred no obligation and he possessed no right to 
contribute to the purchase of good will from a retiring 
partner. Lack of public notification of dissolution was 
not material here. We decide that a partnership may con- 
tinue, although it admits a partner or a partner retires. 

“Retirement is an obvious cause of dissolution not 
specified, although it may fall within one of the specific 
causes. Admission of a new partner is not specified as 
a cause although it is often said to be. The better view 
is that it is not. 

“*, .no dissolution occurs in a large partnership whose 
articles specify that there is no dissolution on death, 
retirement, incapacity, etc. Examples include account- 
ing ... firms with dozens or hundreds of partners, and 
frequent changes in membership. There is no reason 
why legal theory should not accept this practical result, 
and it has done so. And there is no reason to limit it 
to larger firms. 

“The older view of inevitable dissolution depended on 
delectus personae and the non-transferability of inter- 
ests in partnership. But both these roots are matters of 
partnership agreement and can be varied by agreement.” 
Crane and Bromberg on Partnership, § 73, p. 417, n. 3, 
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and p. 418 (1968). See, also, Bromberg, “Partnership 
Dissolution - Causes, Consequences, and Cures,” 43 Tex. 
L. Rev. 631 (1965). 

The agreement in many respects is the law of the 
partnership. See, § 67-343, R. R. S. 1943; Uniform Part- 
nership Act (U.L.A.), § 43 (1969); Crane and Bromberg 
on Partnership, § 5(b), p. 43 (1968); 1 Rowley on Part- 
nerships, § 8.1, p. 196 (2d Ed., 1960); cf. Leighton v. 
Clarke, 42 Neb. 427, 60 N. W. 875 (1894). “It is time 
we recognize in this respect (changes of membership) 
.., that the partnership is what the partners make it.” 
Crane and Bromberg on Partnership, § 78A, p. 444 
(1968). 

The second problem is interpretation of the word “in- 
come” in paragraph VII of the Bailey-McCoy agreement. 
A partnership engaged in performing services may 
possess good will. Crane and Bromberg on Partnership, 
§ 84(a), p. 480 (1968). Good will may or may not be 
of value when the business has been conducted at a loss. 
1 Rowley, § 8.1, p. 196; 2 Rowley, § 47.0, p. 137. Ina 
service partnership agreement with a provision that the 
partners base payment for good will on annual income, 
the word “income” ordinarily imports net profits. 

Evidence concerning transactions unassailed on appeal 
is not clear. The positions of the parties and the record 
lead us to these findings and conclusions. The base year 
for calculation of the value of good will is 1968, not 
fractional 1969. The proportion is one-half, not one- 
third. Bailey’s account ought to be credited and debited 
as follows: 


Credit: Good will $7,942.14 
Debits: 
Overdraft in 1967 $1,647.50 
Overdraft in 1968 less 
balance in 1969 1,719.90 
Insurance account 584.84 3,952.24 


Balance $3,989.90 
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We accordingly modify the judgment by increasing 
the amount to $3,989.90. So modified, the judgment is 
affirmed. 

AFFIRMED AS MODIFIED. 


J. W. Auto Parts, INC., A CORPORATION, APPELLANT, V. CITY 
OF OMAHA, A MUNICIPAL CORPORATION, APPELLEE, 
193 N. W. 2d 281 


Filed December 30, 1971. No. 38004. 


Zoning: Municipal Corporations: Counties: Courts: Trial. What 
is the public good as it relates to zoning ordinances affecting the 
use of property is, primarily, a matter lying within the discre- 
tion and determination of the municipal body to which the 
power and function of zoning is committed, and, unless an 
abuse of this discretion has been clearly shown, it is not the 
province of the courts to interfere. 


Appeal from the district court for Douglas County: 
Pau. J. GArroTTo, Judge. Affirmed. 


Robert H. Beach of Westering & Beach, for appellant. 


Herbert M. Fitle, Frederick A. Brown, Edward M. 
Stein, James E. Fellows, Allen L. Morrow, Jon B. Ab- 
bott, George B. Selders, Jr., Kent N. Whinnery, Verne W. 
Vance, and Thomas F. Dowd, for appellee. 


Heard before WHITE, C. J., SPENCER, BosLAUGH, SMITH, 
McCown, and Newton, JJ. 


Waite, C. J. 

The city council of Omaha and the district court, on 
appeal, denied the plaintiff a permit to operate an auto- 
mobile salvage and used parts business on his property. 
The district court dismissed this suit for an injunction 
against the city. We affirm the judgment of the district 
court. — 

The only question presented is whether there was a 
rational basis for the city council’s action. The regulat- 
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ing body has a wide discretion in the granting or deny- 
ing of a permit and the record must show arbitrary and 
unreasonable action. Judicial review does not permit 
policy determinations. The record shows, inter alia, the 
following: 

(1) Close proximity to residential areas at higher 
elevations (6 nearby and a residential area in the City 
of Ralston, 6 blocks away); 

(2) Smoke and soot infiltrating the residential areas 
from fires deliberately set to burn out automobile inter- 
iors in the process of dismantling; 

(3) One hundred and fifty cars stored or parked in 
various stages of dismantling on the back lot of plain- 
tiff’s premises; 

(4) Used and dismantled parts stored and strewn 
about in disorder on the premises; 

(5) Besides the smoke problem, the evidence is un- 
disputed as to the general unsightliness of the plain- 
tiff’s operation; 

(6) The deliberate burning of the wrecked cars in the 
dismantling process, with the consequent fire hazard, in 
a rapidly developing area already including many resi- 
dences; 

(7) Accidental fires resulting from the use of cut- 
ting torches in the dismantling process. They are not 
infrequent, three occurring between the time the tempo- 
rary injunction was granted and the trial in the district 
court; and 

(8) The hazard inherent in the attraction of the 
premises to small children and the increasing danger as 
the area develops. 

The validity of the ordinance under which the council 
took action, or the power of the city to reasonably regu- 
late the use in question, is not challenged. 

Applicable here in principle is what we said in 
Graham v. Graybar Electric Co., Inc., 158 Neb. 527, 63 
N. ‘W. 2d 774: “What is the public good as it relates to 
zoning ordinances affecting the use of property is, pri- 
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marily, a matter lying within the discretion and deter- 
mination of the municipal body to which the power and 
function of zoning is committed, and, unless an abuse of 
this discretion has been clearly shown, it is not the prov- 
ince of the courts to interfere.” Of the same import are: 
City of Omaha v. Glissman, 151 Neb. 895, 39 N. W. 2d 
828; State ex rel. Krittenbrink v. Withnell, 91 Neb. 
101, 135 N. W. 376; Dundee Realty Co. v. City of Omaha, 
144 Neb, 448, 13 N. W. 2d 634; Pettis v. Alpha Alpha 
Chapter of Phi Beta Pi, 115 Neb. 525, 213 N. W. 835. 

From what we have said it is clear that the city coun- 
cil and the district court did not abuse their discretion 
in refusing relief, 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 
CLINTON, J., participating on briefs. 


J. I. CAsE CREDIT CORPORATION, APPELLEE, V. HAROLD G. 
THOMPSON ET AL., APPELLANTS, IMPLEADED WITH THE 
BANK OF LINDSAY, APPELLEE, 

193 N. W. 2d 283 
Filed December 30, 1971. No. 38018. 


Foreclosure: Mortgages: Property: Limitations of Actions: Stat- 
utes. An action to foreclose a real estate mortgage may be 
brought within the period of limitation provided by section 25- 
202, R. R. S. 1948, even though an action on the debt is barred. 


Appeal from the district court for Madison County: 
GEORGE W, Dirrrick, Judge. Affirmed. 


William G. Whitford, for appellants. 
George H. Moyer, Sr., of Moyer & Moyer, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 
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Bos.aueu, J. 

This is an action to foreclose a real estate mortgage. 
The trial court found that the defendants, Harold G. 
Thompson and Dorothy Thompson, were indebted to 
the plaintiff in the amount of $4,801.94 with interest at 
6 percent from October 5, 1961; that the plaintiff’s mort- 
gage was a first lien on the property for that amount; 
that a mortgage of The Bank of Lindsay was a second 
lien on the property; and that the plaintiff was entitled 
to a decree of foreclosure. 

The defendants Thompson appeal, claiming that the 
judgment is erroneous because an action on their prom- 
issory note to the plaintiff was barred by section 25- 
205, R. R. S. 1943, at the time this action was commenced. 
The defendants rely upon Brainard v. Hall, 137 Neb. 491, 
289 N. W. 845, and several earlier cases in which it was 
held that no action could be maintained upon a mort- 
gage when an action on the debt was barred by the 
statute of limitations. See, Kyger v. Ryley, 2 Neb. 20; 
Hurley v. Estes, 6 Neb. 386. 

Prior to 1869 there was no separate statute of limita- 
tions applicable to mortgages. In 1869, section 6 of the 
Code of Civil Procedure (now section 25-202, R. R. S. 
1943), applicable to actions for the recovery of title or 
possession of land, was made applicable to mortgages. 
Laws 1869, § 1, p. 67. In Hale v. Christy, 8 Neb. 264, 
this court stated that the 10-year period of limitation 
prescribed by section 6 of the Code was applicable to 
actions for mortgage foreclosure. See, also, Hurley v. 
Cox, 9 Neb. 230, 2 N. W. 705, stating that the 5-year 
period of limitation, applicable to an action on the note, 
barred the mortgage foreclosure action prior to the 1869 
amendment to section 6 of the Code. 

The quotation from Hurley v. Estes, supra, to the 
effect that no action can be maintained on a mortgage 
after an action on the debt is barred, which appears in 
Brainard v. Hall, supra, was inadvertent. The rule has 
been to the contrary since the 1869 amendment to section 
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25-202, R. R. S. 1943. See, Cheney v. Cooper, 14 Neb. 
415, 16 N. W. 471; Herdman v. Marshall, 17 Neb. 252, 22 
N. W. 690; Cheney v. Woodruff, 20 Neb. 124, 29 N. W. 
275; Cheney v. Campbell, 28 Neb. 376, 44 N. W. 451; 
Campbell v. Upton, 56 Neb. 385, 76 N. W. 910. 
The judgment of the district court is affirmed. 
AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, v. JAMES P, STAPLETON, 
APPELLANT. 
193 N. W. 2d 284 


Filed December 30, 1971. No. 38104. 


Criminal Law: Drugs, Narcotics, and Poisons: Guilty Plea. The 
fact that a defendant is a narcotics addict and experiencing 
some symptoms of withdrawal does not invalidate a plea of 
guilty where the record otherwise indicates that the plea was 
voluntary and entered intelligently and understandingly. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


Joseph D. Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


BosLaucH, J. 

The defendant pleaded guilty to unlawful possession 
of heroin and was sentenced to 2 years’ imprisonment. 
The defendant appeals, claiming that his plea was invalid. 
' Apparently the offense was committed on March 1, 
1971, while the defendant was in custody in Grand Island, 
Nebraska. The defendant contends that because he was 
a narcotics addict and received methadone for only “a 
few nights” while he was confined in the jail, he was 
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incapable of intelligently and understandingly entering 
a plea of guilty. 

The defendant was arraigned in the district court on 
March 11, 1971. After being fully advised as to his 
rights, the defendant waived the right to counsel and 
entered a plea of guilty. The district judge inquired of 
the defendant specifically as to whether access to or 
denial of narcotic drugs had anything to do with his 
plea. The defendant answered that it did, partly; that he 
was guilty of having them; and that he was going 
through withdrawal. The judge then asked the defend- 
ant if he felt a compulsion in connection with his plea. 
The defendant answered: “No, not that I need to. I’m 
guilty. I didn’t see any point laying around in jail.” 
Later the county attorney asked the defendant if the 
fact that he had not had methadone for several days had 
any bearing on his waiver of counsel and plea of guilty. 
The defendant answered “No” and confirmed that he 
had stated to the county attorney that he did not want 
to do a lot of dead time. 

The sentencing hearing was held on the following day, 
March 12, 1971. The district judge asked the defendant 
if there was any reason why he would like to withdraw 
his plea of guilty and the defendant answered, ‘No, sir.” 
The defendant then made a lengthy unsworn statement 
in which he related his history of drug addiction and 
his circumstances prior to his arrest in Grand Island, 
Nebraska. 

The defendant is 29 years of age. He has previous con- 
victions for grand larceny and petit larceny. He had 
been on probation for a charge of assault with intent to 
do bodily injury. The sentence imposed here was the 

We find nothing in the record to sustain the defendant’s 
claim that his plea was invalid. The fact that a defendant 
is a narcotics addict and experiencing some symptoms 
of withdrawal does not invalidate a plea of guilty where 
the record otherwise indicates that the plea was volun- 
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tary and entered intelligently and understandingly. 
The record shows a sincere effort on the part of the 
district judge and the county attorney to give the de- 
fendant the benefit of every right that he had. 
The judgment of the district court is affirmed. 
AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1972 


STATE OF NEBRASKA, APPELLEE, Vv. PAUL BLUNT, APPELLANT. 
193 N. W. 2d 484 


Filed January 7, 1972. No. 37933. 


1. Criminal Law: Robbery. An essential element of the crime of 
robbery is that the theft be accomplished by the use of force, 
violence, or intimidation. 

Force relied upon must be sufficient to effect 
a transfer of the property from the victim to the robber and if 
it is sufficient to overcome resistance, the degree is immaterial. 

3. Criminal Law: Sentences: Appeal and Error. Where the pun- 
ishment of an offense created by statute is left to the discretion 
of the trial court within prescribed limits, a sentence imposed 
within those limits will not be disturbed on appeal unless there 
appears to be an abuse of discretion. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed. 
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Heard before WurtrTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


NeEwToN, J. 

This is an appeal from a conviction for robbery. The 
evidence reveals that on May 28, 1970, a cleaning estab- 
lishment of Max I. Walker, Inc., was entered at about 


(631) 
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12:20 p.m. by a person identified by two witnesses as 
the defendant. Defendant first entered and asked for 
clothes. There were none in the name given. He left 
and returned a few minutes later. On this occasion he 
entered the rear room and created a disturbance with the 
lady who did the pressing. The mailcarrier entered the 
shop and asked defiendant to leave after threatening to 
call the police. Defendant went out with the mail- 
carrier but returned and the mailcarrier crossed the 
street. He saw defendant leave carrying something 
which he dropped and picked up, and then he ran down 
the street. In the meantime, the women in the shop 
were screaming. When defendant returned the third 
time, the lady acting as the counterclerk had waited on a 
customer and left the cashdrawer open. Defendant put 
in his hand to remove the money and she shut the 
drawer on his hand. He pushed her away with suffi- 
cient force that she fell and lacerated her knees. He 
then jerked the cashtray out on the floor, removed the 
money, and fled. He was apprehended about 5 min- 
utes later approximately 2 blocks from the shop. When 
he saw the police officer, he attempted to flee, then sur- 
rendered. He then had a scraped area on the back of 
his left hand and was possessed of $111.37, a $17.16 check, 
and a claim check on the Walker cleaning establishment 
in the name of another individual. The manager testi- 
fied $169.26 was missing. 

We find the record sustains the conviction and that 
the judgment of the district court should be affirmed. 

Defendant asserts the evidence is insufficient in that 
the use of force was not proved. An essential element 
of the crime of robbery is that the theft be accom- 
plished by the use of force, violence, or intimidation. 
See § 28-414, R. R. S. 1943. Force relied upon must be 
sufficient to effect a transfer of the property from the 
victim to the robber and if it is sufficient to overcome 
resistance, the degree is immaterial. See, Williams v. 
State, 51 Neb. 711, 71 N. W. 729; Cooper v. State, 9 Md. 
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App. 478, 265 A. 2d 569; People v. Williams, 23 Ill. 2d 
295, 178 N. E. 2d 372. 

Defendant further contends that the sentence of not 
less than 24 years 6 months, nor more than 35 years, 
is excessive. The sentence is a severe one and it would 
have been helpful had the court, by means of questioning 
the defendant at the time sentence was pronounced or by 
other means, made defendant’s background and past 
conduct a part of the record. The present record con- 
tains only an indication that defendant had been at 
least twice previously convicted of felonies. On this 
record we are not in position to judge whether or not 
the trial court abused its discretion. Where the pun- 
ishment of an offense created by statute is left to the 
discretion of the trial court within prescribed limits, a 
sentence imposed within those limits will not be dis- 
turbed on appeal unless there appears to be an abuse of 
discretion. See State v. Agostine, 184 Neb. 158, 165 N. 
W. 2d 353. 

Another assignment of error is that contradictions 
in the evidence adduced required a directed verdict of 
acquittal. It is well established that matters of credi- 
bility are for the jury. Defendant also insists he was 
deprived of a chance to prepare his defense and that the 
record of the preliminary hearing was suppressed. These 
contentions are not supported by the record and are with- 
out merit. 

No error appearing, the judgment of the district court 
is affirmed. 

AFFIRMED. 

McCown, J., dissenting. 

The defendant here was convicted of robbery. He 
took a little over $100 in cash and checks from the cash 
register and shoved or knocked the cashier to her knees 
when she shut the cash register drawer on his fingers. 
There is no evidence that he displayed or used a weapon. 

Following the adoption of the majority opinion, the 
court dinected that the presentence investigation re- 
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ports be forwarded, and they have now been examined. 
The defendant is a black male born February 14, 1936, 
a native of Kansas City, Missouri. His felony criminal 
record begins in 1955 when he pleaded guilty to a charge 
of burglary and was sentenced to 2 years in the Mis- 
souri State Reformatory. In 1957, he was convicted of 
robbery, first degree, and sentenced to 5 years in the 
Missouri State Penitentiary. He was discharged in 
April of 1960 and apparently moved to Omaha, Nebraska, 
in June of 1960. In 1961, he was convicted of armed 
robbery in Douglas County, Nebraska, and sentenced to 
7 years in the penitentiary. This was an armed rob- 
bery with a shotgun in which he took over $60 in cash 
from a service station attendant and also stole the at- 
tendant’s gun. In October 1966, he was convicted of 
burglary, again in Douglas County, Nebraska, and sen- 
tenced to 6 years in the Nebraska Penal and Correctional 
Complex. He was paroled June 18, 1969, and was con- 
victed of the robbery in this case on November 4, 1970. 
In this case, the sentence was solely on a robbery count. 
An habitual criminal charge was dismissed after the 
conviction on the robbery count and prior to the sen- 
tence here. The sentence was for a minimum term of 
24 years 6 months to a maximum term of 35 years. 

Section 29-2308, R. R. S. 1943, authorizes this court to 
reduce the sentence against an accused if it is exces- 
sive and enjoins on us the duty to render such sentence 
against the accused as, in our opinion, may be warranted 
by the evidence. Comparatively recently we have often 
repeated the holding that a sentence imposed by the 
trial court within the prescribed statutory limits will 
not be disturbed on appeal unless there appears to be 
an abuse of discretion. That rule is repeated in the 
majority opinion here. 

If the facts here do not warrant the intervention of 
this court in reducing the sentence, it is quite clear that 
the intended scope of section 29-2308, R. R. S. 1943, is 
being drastically restricted. While it may be true that 
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this court will add considerably to its burden by under- 
taking to consider excessiveness of sentences, and the 
inherent difficulties in attempting to achieve any sort 
of uniformity are obvious, nevertheless, the demands of 
justice require at least a reasonable effort to deal with 
the problem of excessive sentences. 

Admittedly, the defendant’s record is bad. He is 
clearly not entitled to any leniency whatever. Never- 
theless, he ought to be entitled to even-handed justice. 
It seems clear that the sentence given is excessive under 
the circumstances. The evidence here warrants a sen- 
tence of 10 years at most. Any sentence in excess of 
that amount constituted an abuse of discretion. 

SMITH, J., concurring. 

I concur with the majority opinion, but no one should 
dismiss the dissenting opinion by McCown, J., lightly. 
My difference with him lies in a view of Nebraska prac- 
tice and an intuitive reification of statutory sentencing 
structures, social defense, deterrence, punishment, and 
rehabilitation. See § 29-2260, R. S. Supp., 1971. 

The sentencing judge ordinarily has been acting on a 
presentence report without advice from behavioral sci- 
entists. Scientific investigation occurs at the Diagnostic 
Center of the Division of Corrections upon admission 
of the prisoner. The sentencing judge may defer action 
to obtain a report from the Center or to order a psychi- 
atric examination. A committed offender is eligible for 
parole prior to expiration of the minimum term when- 
ever the minimum sentence provided by law, less cer- 
tain reductions, has been served and the judge approves 
parole of the offender. See, §§ 83-1,105 and 83-1,110, 
R. S. Supp., 1969; § 29-2261, R. S. Supp., 1971. 

When we review a sentence allegedly excessive, from 
necessity we ordinarily act without expertise. Prior 
convictions then loom out of a penal policy that gro- 
tesquely appears to subscribe to a rigorous sentence for 
a recidivist. In this case, however, Blunt surely needs 
treatment to reintegrate himself into society. He is now 


636 NEBRASKA REPORTS [Vou. 187 
State v. Blunt 


a dangerous offender, 'a substantial threat. If treatment 
proves unsuccessful, his lengthy separation from society 
is justifiable. 

The law is deeply indebted to the behavioral sciences 
which have ameliorated penal policy, but much remains 
to be done. My difference with McCown, J., is ene of 
timing. The insight of Justice Cardozo more than 40 
years ago retains vitality today: 

“We have put away the blood feud, the vendetta, the 
other forms of private war, but in the framing of our 
penal codes we have not forgotten the passions that had 
their outlet and release in pursuit and retribution. I 
do not say that it is wise to forget them altogether. The 
thirst for vengeance is a very real, even if it be a 
hideous, thing; and states may not ignore it till humanity 
has been raised to greater heights than any that has yet 
been scaled in all the long ages of struggle and ascent. 

“" . . the present system, in the view of many, is 
as irrational in its mercies as in its rigors, and in its 
rigors as in its mercies... . 

“... I have faith . . . that a century or less from 
now, our descendants will look back upon the penal sys- 
tem of today with the same surprise and horror that 
fill our own minds when we are told that only about a 
century ago one hundred and sixty crimes were visited 
under English law with the punishment of death, and that 
in 1801 a child of thirteen was hanged at Tyburn for the 
larceny of a spoon. Dark chapters are these in the his- 
tory of law. We think of them with a shudder, and say 
to ourselves that we have risen to heights of mercy and 
of reason far removed from such enormities. The future 
may judge us less leniently than we choose to judge our- 
selves. ... 

“The law, like medicine, has its record of blunders and 
blindness and superstitions and even cruelties. Like 
medicine, however, it has never lacked the impulse of a 
great hope, the vision of a great ideal... . 
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“, . . Not all her ministers have been true to the ideal 
which she has held aloft for them to follow. But... 
the word has been proclaimed, to steady us when we seem 
to falter, to strengthen us when we seem to weaken, to 
tell us that with all the failings and backslidings, with 
all the fears and all the prejudice, the spirit is still pure.” 
M. Hall, Selected Writings of Benjamin Nathan Car- 
dozo, 378 to 393 (1947). See, generally, Ancel, Social 
Defence, 215 to 221 (1965); Inbau and Carrington, “The 
Case of the So-Called ‘Hard Line’ Approach to Crime,” 
397 Annals of Am. Ac. Pol. and Soc. Se., 19 (1971); 
Skoler, “There’s More to Crime Control Than the ‘Get 
Tough’ Approach,” 397 Annals of Am. Ac. Pol. and Soc. 
Se., 28 (1971). 


IN RE APPLICATION OF Rapio-Fong, Inc., OMAHA, 
NEBRASKA. 

Rapio-Fong, INnc., OMAHA, NEBRASKA, APPELLANT, Vv. A.T.S. 
MosiILe TELEPHONE, INC., ET AL., APPELLEES, CURTIN-CALL 
COMMUNICATIONS, INTERVENER-APPELLEE. 

193 N. W. 2d 442 


Filed January 7, 1972. No. 37947. 


1. Public Service Commissions: Appeal and Error. When an ap- 
peal is taken from the Nebraska State Railway Commission’s 
denial of a certificate of public convenience and necessity, the 
only questions to be decided by this court are whether the com- 
mission acted within the scope of its authority and if the order 
complained of was reasonable and not arbitrarily made. 

2. Public Service Commissions: Constitutional Law: Carriers. Un- 
der Article IV, section 20, Constitution of the State of Nebraska, 
the Nebraska State Railway Commission has plenary power 
to regulate common carriers. 

The constitutionally created powers 
and duties of the Nebraska State Railway Commission include 
the regulation of rates, service, and control of common carriers. 

4, Public Service Commissions: Telecommunications: Publie Utili- 
ties. Mobile telephone service in its different aspects is a form 
of telephone service and subject to all statutes and regulations 
pertaining to telephone service. 
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A certificate of public convenience and 
necessity which authorizes its holder to render “telephone serv- 
ice,” does not limit the holder to the practice of the art of 
telephony as it was known and practiced on the date the certifi- 
cate was issued, nor to the use therein of devices, equipment, 
and methods then in use. 

6. Public Service Commissions: Telecommunications: Words and 
Phrases. In a broad sense the term telephone or telephony 
includes the entire art of speech transmission with the many 
accessories and operating methods which research, development, 
and invention have supplied to facilitate and extend conversa- 
tion at a distance by electrical means. 

7. Public Service Commissions: Carriers. The object and purpose 
of the Nebraska State Railway Commission control of common 
carriers is to secure adequate sustained service for the public 
at the lowest reasonable cost, and to protect and conserve 
investments made for that purpose. 

8. Public Service Commissions: Telecommunications: Public Utili- 
ties. The invasion of a mobile telephone service company of 
the territory of another similar company, either in service or 
construction, is intended to be prohibited unless the invading 
company first applies for and receives a certificate of public 
convenience and necessity. . 

9. Public Service Commissions: Carriers: Public Utilities. Dupli- 
cate lines of transportation by competing common carriers are 
ordinarily incompatible with the public interest. Such a com- 
peting line will be authorized only for compelling reasons. 

Ordinarily, a new carrier cannot be 

certificated until the existing carrier refuses or has failed to 

provide adequate service on notice, hearing, and order of the 

Nebraska State Railway Commission. 


10. 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate and Ear] 
H. Scudder, Jr., for appellant. 


Erickson, Sederstrom, Johnson & Birmingham, Robert 
J. Kutak, Lewis J. Kunkel, Jr., and William B. Wood- 
ruff, for appellees. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLINTon, JJ. 


WHITE, C. J. 

Radio-Fone, Inc., hereinafter referred to as Radio- 
Fone, applied to the Nebraska State Railway Commis- 
sion, hereinafter referred to as the Commission, for the 
issuance of a certificate of public convenience and neces- 
sity authorizing it to operate as a domestic public land 
radio common carrier with its proposed base in Omaha, 
Nebraska, and its service area extending for a 35-mile 
radius. Protestants to the application were A.T.S. Mobile 
Telephone, Inc., Business Executive Services, Inc., and 
Nebraska Mobile Telephone Company, and intervener 
Curtin-Call Communications. A.T.S. Mobile Telephone, 
Inc., hereinafter referred to as A.T.S., objected on the 
ground that it already holds a certificate of public con- 
venience and necessity under which it renders a similar 
telephone service in the 35-mile radial area Radio-Fone 
proposed to serve. The other three protestants objected 
on the ground that they also proposed to offer radio 
telephone service to the area being serviced by A.T.S. 
The Commission was thus faced with four proposals to 
furnish competitive service to the licensed carrier. Only 
one, Radio-Fone, appeals. 

The Commission conducted hearings in November 
1969 and January 1970 and, thereupon, entered an order 
denying the application. Radio-Fone appeals to this 
court claiming that the Commission acted arbitrarily, 
unreasonably, and outside lawful authority in denying 
the application. 

Although the heart of a radio common carrier’s task 
is to provide telephonic communication via radio wave, 
the essential service may take many peculiar forms. 
Basically, Radio-Fone proposed to offer two types of 
radio telephone services. The first, an automatic dial 
one-way paging system, would allow a landline tele- 
phone caller to dial directly into a mobile paging unit 
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and state his message without operator assistance. The 
mobile paging unit would receive the message but would 
have no transmission capability. The second proposed 
service was an automatic dial, duplexed (simultaneous 
talk and listen) two-way mobile communications system 
that would have no operator intervention when calling 
from a mobile unit to a landline system, but with opera- 
tor intervention from a landline telephone to a mobile 
unit. 

At the time of the hearings, A.T.S. was offering a du- 
plexed two-way mobile service with operator interven- 
tion on two channels and on a third channel, a tone-and- 
voice one-way paging service with the operator relaying 
the message after activating a tone-emitting mechanism 
to alert the mobile unit. From the evidence presented, 
automation, the by-passing of operator intervention, ap- 
pears to have been the primary difference between the 
services proposed by Radio-Fone and those being ren- 
dered by A.T.S. 

Besides an apparent attempt to characterize the serv- 
ices offered by A.T.S. as antiquated, Radio-Fone intro- 
duced evidence at the hearings to show that A.T.S. was 
not performing adequately the services it did offer. 
Some witnesses for Radio-Fone testified that as or hav- 
ing been subscribers for either the mobile telephone or 
paging services provided by A.T.S., they were of the 
opinion the service provided had been less than exemp- 
lary. Generally their complaints related to the over- 
crowding of the radio channels and the improper relay- 
ing of messages by the A.T.S. operators. In opposition 
thereto A.T.S. subscribers testified that the service was 
adequate and had improved recently. A.T.S. had moved 
to new facilities and had received additional FCC li- 
censed radio channels for communication to mobile units. 

A.T.S. offered evidence at the hearings to show that 
there were reasons for the subscribers’ temporary dis- 
satisfaction with services; that the problems had been 
resolved; and that A.T.S. was moving ahead to provide 
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better service in the future. The record shows that in 
September 1968, the joint owners of A.T.S. became in- 
volved in litigation concerning the exercise of an option 
to purchase the corporation by one of the joint owners. 
Amidst this turmoil in management, in January and 
April 1969, A.T.S. filed applications with the FCC for 
additional radio channels, and to thus improve and fur- 
nish new service, but the FCC held the applications pend- 
ing the termination of the litigation between the joint 
owners. 

It was at this point in the history of A.T.S. that Radio- 
Fone submitted its application to the Commission for 
a certificate of public convenience and necessity, assert- 
ing in answer to interrogatories submitted in August of 
1969 that “A.T.S. cannot provide service because of legal 
problems.” In September of 1969, the litigation over 
the control of A.T.S. terminated, the corporation moved 
into new facilities, and a letter was sent to the Commis- 
sion describing current developments within the corpo- 
ration and promising further development. On Novem- 
ber 14, 1969, A.T.S. received its second two-way mobile 
channel license from the FCC and on November 13, 1969, 
was also granted a construction permit for a one-way 
paging channel which was prior to the Commission’s 
hearings on Radio-Fone’s application. 

In Furstenberg v. Omaha & C. B. St. Ry. Co., 132 Neb. 
562, 272 N. W. 756 (1937), we said that when an appeal 
is taken from the Nebraska State Railway Commission’s 
denial of a certificate of public convenience and necessity, 
the only questions to be decided by this court are 
whether the Commission acted within the scope of its 
authority and if the order complained of was reasonable 
and not arbitrarily made. Shanks v. Watson Bros. Van 
Lines, 173 Neb. 829, 115 N. W. 2d 441; Canada v. Peake, 
Inc., 184 Neb. 52, 165 N. W. 2d 587. After a review of 
the record, we are not convinced that the Commission’s 
action was arbitrary and unreasonable in relation to the 
facts presented at the hearings. Although there is evi- 
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dence that A.T.S. may have provided less than exemp- 
lary service, we cannot say upon review of the facts 
that the Commission’s determination that the service 
provided was not less than “reasonably adequate,” was 
unreasonable or arbitrary. 

The real issue in this case is whether the Commission 
exceeded its powers under the law in its denial of Radio- 
Fone’s application. There is no question that under 
Article IV, section 20, of the Constitution of the State 
of Nebraska, the Nebraska State Railway Commission 
has plenary power to regulate common carriers. Fur- 
stenberg v. Omaha & C. B. St. Ry. Co., supra. In the 
absence of specific legislation, the powers and duties of 
the Commission, as enumerated in the Constitution, are 
absolute and unqualified. State ex rel. State Railway 
Commission v. Ramsey, 151 Neb. 333, 37 N. W. 2d 502. 
The constitutionally created powers and duties of the 
Commission include the regulation of rates, service, and 
control of common carriers. In re Lincoln Traction Co., 
103 Neb. 229, 171 N. W. 192; Omaha & C. B. St. Ry. Co. 
v. Nebraska State Railway Commission, 103 Neb. 695, 
173 N. W. 690. 

Thus, the Commission shoulders a heavy burden in 
regulating common carriers in the public interest. This 
court has long recognized that it is the primary duty of 
the Commission, and not this court, to act as ongoing 
supervisor of the conduct of intrastate common car- 
riers. In this regard, we have long noted the limited 
nature of the review that this court can give on appeal 
of an order of the Commission. In re Lincoln Traction 
Co., supra; Publix Cars, Inc. v. Yellow Cab & Baggage 
Co., 130 Neb. 401, 265 N. W. 234; Furstenberg v. Omaha 
& C. B. St. Ry. Co., supra; Moritz v. Nebraska State Rail- 
way Commission, 147 Neb. 400, 23 N. W. 2d 545. 

We have recognized that the Commission has continu- 
ing jurisdiction over its orders in regard to the regu- 
lation of common carriers, with the doctrines of collat- 
eral estoppel and res judicata having no application 
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whatever. Simmerman v. National Trailer Convoy, Inc., 
179 Neb. 400, 138 N. W. 2d 481; Andrews Van Lines, Inc. 
v. Nielsen & Petersen, Inc., 180 Neb. 764, 145 N. W. 2d 
584; Neylon v. Petersen & Petersen, Inc., 183 Neb. 813, 
164 N. W. 2d 452; Canada v. Peake, Inc., supra. ‘ 

Radio-Fone argues that a proper interpretation of sec- 
tion 75-604, R. R. S. 1943, requires a reversal because 
an improper burden of proof was required of it. We re- 
ject this contention. The statute provides: ‘No per- 
son, firm, partnership, corporation, cooperative, or asso- 
ciation shall offer telephone service or shall construct 
a new telephone line in or extend an existing telephone 
line into the territory of another telephone company 
without first making an application for and receiving 
from the commission a certificate of convenience and 
necessity, after due notice and hearing under the rules 
and regulations of the commission. Before granting a 
certificate of convenience and necessity, the commission 
must find that (1) the territory in which the applicant 
proposes to offer telephone service is not receiving rea- 
sonably adequate telephone service, (2) that the por- 
tion of the territory of another telephone company in 
which or into which the applicant proposes to construct 
new lines or extend its existing lines is not and will 
not within a reasonable time receive reasonably ade- 
quate telephone service from the telephone company 
already serving the territory, or (3) the application is 
agreeable to the subscriber or subscribers and to both 
telephone companies involved in the matter, will not 
create a duplication of facilities, and is in the interest 
of the public and the party or parties requiring tele- 
phone service.” (Emphasis supplied.) 

Radio-Fone itself invokes the application of this stat- 
ute. It therefore cannot properly deny that the mobile 
service and: specialized facilities-it uses are not “tele- 
phone service” and not subject to Commission regula- 
tion. Moreover, the courts have generally held that 
mobile telephone service in its different aspects is a form 
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of telephone service and subject to all statutes and regu- 
lations pertaining to telephone service. State ex rel. 
Utilities Commission v. Two Way Radio Service, Inc., 
272 N. C. 591, 158 S. E. 2d 855 (1968); Commercial Com- 
munications, Inc. v. Public Utilities Commission, 50 Cal. 
2d 512, 327 P. 2d 513, app. dism. and cert. den., 359 U. S. 
119, 341, 79 S. Ct. 722, 896, 3 L. Ed. 2d 674, 927. 

In State ex rel. Utilities Commission v. Two Way 
Radio Service, Inc., supra, the court said: “A certifi- 
cate of public convenience and’ necessity which author- 
izes its holder to render ‘telephone service,’ does not 
limit the holder to the practice of the art of telephony 
as it was known and practiced on the date the certificate 
was issued, nor to the use therein of devices, equipment 
and methods then in use. Obviously, it is the intent 
of such a certificate to authorize the holder to improve 
its service by adopting and using new and improved 
devices and methods for telephonic communication. * * * 
The Commission and the courts may take judicial notice 
of the well known fact that telephone companies today 
habitually transmit conversations by electrical impulses 
traveling through part of the intervening space without 
proceeding upon wires. There transmissions are a part 
of ‘telephone service’ as that term is used and under- 
stood today. See Commercial Communications v. Pub- 
lic Utilities Commission, 50 Cal. 2d 512, 327 P. 2d 513, 
app. dism. and cert. den., 359 U. S. 119, 341, 79 S. Ct. 
722, 896, 3 L. Ed. 2d 674, 927.” 

Closely applicable to the present case is the following 
from Commercial Communications, Inc. v. Public Utili- 
ties Commission, supra: “The word ‘telephone’ is not 
defined in the code. In its narrow sense ‘telephone’ 
refers to the instrument by which telephony is achieved. 
It is defined in Webster’s New International Dictionary, 
2d edition as ‘An instrument for reproducing sounds, es- 
pecially articulate speech, at a distance.’ In defining 
‘telephony’ the Encyclopaedia Britannica (1954 ed.) 
states ‘In a broad sense the term telephone or telephony 


VoL. 187] JANUARY TERM, 1972 645 
Radio-Fone, Inc. v. A.T.S. Mobile Telephone, Inc. 


includes the entire art of speech transmission with the 
many accessories and operating methods which research, 
development and invention have supplied to facilitate 
and extend conversation at a distance by electrical 
means.’ * * * Jn common understanding the communi- 
cation effected by private mobile systems would appear 
to be a telephone communication.” 

It is clear, therefore, either under the general consti- 
tutional power of the Commission (Furstenberg v. Oma- 
ha & C. B. St. Ry. Co., supra, and subsequent cases) or 
the specific statute sought to be interpreted, section 75- 
604, R. R. S. 1948, that a. licensed operating telephone 
company (mobile service included) has a monopoly, 
subject to regulations by the Commission of all forms of 
telephone service within its defined area. 

Directly applicable here is our holding in the recent 
case of Northwestern Bell Tel. Co. v. Consolidated Tel. 
Co., 180 Neb. 268, 142 N. W. 2d 324, where we said: “This 
court has said that the object and purpose of commission 
control of common carriers is to secure adequate sus- 
tained service for the public at the lowest reasonable 
cost, and to protect and conserve investments made for 
that purpose. Chambers Rural Tel. Co., Inc. v. K. & 
M. Tel. Co., Inc., 179 Neb. 735, 140 N. W. 2d 400. 

“We have also said: ‘It is clear that the invasion by 
a telephone company of the territory of another tele- 
phone company, either in service or construction, was 
intended to be prohibited unless the invading company 
first applied for and received a certificate of convenience 
and necessity. Sherdon v. American Communications 
Co., 178 Neb. 454, 184 N. W. 2d 42. 

“This court, even in the absence of a statute regard- 
ing duplication of facilities, has stated: ‘Duplicate lines 
of transportation by competing common carriers are or- 
dinarily incompatible with the public interest. Such a 
competing line will be authorized only for compelling 
reasons.’ In re Application of Effenberger, 150 Neb. 13, 
33 N. W. 2d 296. See, also, The Greyhound Corp. v. 
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American Buslines, Inc., 178 Neb. 9, 131 N. W. 2d 664.” 
(Emphasis supplied.) 

The force of the above language is an extension of 
the basic proposition that in Nebraska the concept of 
public utility regulations now is and always has been, 
one of regulated monopoly. Furstenberg v. Omaha & 
C. B. St. Ry. Co., supra; In re Application of Effenberger, 
150 Neb. 13, 33 N. W. 2d 296; The Greyhound Corp. v. 
American Buslines, Inc., 178 Neb. 9, 131 N. W. 2d 664. 

Confining ourselves to the statute, section 75-604, R. 
R. S. 1943, the act prohibits, by its terms, anyone from 
offering telephone service in the “territory of another 
telephone company” without a certificate by the Com- 
mission. Such a certificate can be granted only (1) if 
the area is “not receiving reasonably adequate telephone 
service” and (2) “will not within a reasonable time re- 
ceive reasonably adequate telephone service.” Both 
of these requirements must be met. The suggestion of 
Radio-Fone to the contrary is patently erroneous. The 
purpose is to permit no duplication unless the existing 
company is not and will not in a reasonable time furnish 
adequate service. The act puts into effect the existing 
carrier rule applied by this court in numerous public 
utility cases—that a new carrier cannot be certificated 
“until the existing carrier refuses or has failed to pro- 
vide adequate service on notice, hearing, and order of 
the commission.” The Greyhound Corp. v. American 
Buslines, Inc., supra. 

The Commission’s determination that Radio-Fone had 
not met its burden of proof under the statute and the 
applicable case law was not arbitrary, capricious, or un- 
reasonable, and was within the authority permitted by 
the applicable statute and the constitutional powers of 
the Commission. Its judgment is therefore affirmed. 

AFFIRMED. 
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CHARLES E, GRANTHAM AND THEORA GRANTHAM, HUSBAND 
AND WIFE, APPELLANTS, v. GENERAL TELEPHONE COMPANY 
OF THE MIDWEST, A CORPORATION, ET AL., APPELLEES. 
193 N. W. 2d 449 


Filed January 7, 1972. No. 37961. 


1. Courts: Jurisdiction: Appeal and Error: Judgments: Motions, 
Rules, and Orders. Jurisdiction of this court over appeals from 
district court is based on final judgments or orders. An order 
that affects a substantial right in a special proceeding is final. 
Ordinary burdens of 
trial are insufficient for this court to classify an otherwise 
interlocutory or partial summary judgment with orders that 
affect substantial rights. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Appeal dismissed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for ap- 
pellants. 


Ross & Schroeder, Luebs, Tracy, Huebner & Dowding, 
and Tye, Worlock, Tye, Jacobsen & Orr, for appellees. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLintTon, JJ. 


SMITH, J. 

Plaintiffs alleged that defendants in constructing a 
building next to plaintiffs’ existing building caused 
plaintiffs physical damage and loss of business profits. 
Defendants answered that plaintiffs had agreed at least 
to a method of fixing the physical damage. They also 
moved for summary judgments on general statutory 
grounds. 

The district court sustained the motions for summary 
judgments on the issue of physical damage. On the 
issue of lost profits, however, the court overruled the 
motions. The journal order stated that liability on 
the latter issue remained a jury question as to all 
defendants. Plaintiffs attempted to eo an appeal in 
this court. 
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On our own motion and after argument we examine 
appealability of the order. Our jurisdiction over ap- 
peals from district court is based on final judgments or 
orders. A final order is one (1) affecting a substantial 
right in an action, when it in effect determines the action 
and prevents judgment, or (2) affecting a substantial 
right in a special proceeding or upon summary applica- 
tion in an action after judgment. A judgment is the 
final determination of the rights of the parties in an 
action. Unless the context is shown to intend other- 
wise, “action” includes any proceeding in a court. See, 
Art. V, § 2, Constitution of Nebraska; §§ 25-1301(1), 25- 
1902, 25-1911, and 49-801(2), R. R. S. 1943. 

Ordinary burdens of trial are insufficient for us to 
classify an otherwise interlocutory or partial summary 
judgment with orders that affect substantial rights. 
Hart v. Ronspies, 181 Neb. 38, 146 N. W. 2d 795 (1966); 
cf. 6 Moore’s Federal Practice (2d Ed., 1971), §§ 56.20(3.- 
0), 56.20(3.-2), 56.20(4), and 56.21(2), pp. 2745, 2754 to 
2756, 2767, and 2789; Moore’s Federal Practice Rules 
Pamphlet (1970), 940 and 941. That rule governs here. 
This case is not one in which the court in determining 
substantial rights only retained the cause for deter- 
mination of incidental matters. See Dorshorst v. Dors- 
horst, 174 Neb. 886, 120 N. W. 2d 32, 16 A. L. R. 3d 363 
(1963). 

APPEAL DISMISSED. 


CLARA SCHLEUSENER, EXECUTRIX OF THE LAST WILL AND 
TESTAMENT OF EDWARD SCHLEUSENER, DECEASED, APPELLEE, 
v. NEBRASKA TRACTOR & EQUIPMENT COMPANY, A CORPO- 
RATION, APPELLANT, IMPLEADED WITH CUMING COUNTY, 
NEBRASKA, A POLITICAL SUBDIVISION, APPELLEE. 
193 N. W. 2d 438 


Filed January 7, 1972. No. 37970. 
1. Motions, Rules, and Orders: Trial: Judgments: Courts. In a 
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case where a motion has been made at the close of all of the 
evidence for a directed verdict, which motion should have been 
sustained but was overruled and the case was submitted to a 
jury which returned a verdict contrary to the motion, and a 
motion for judgment notwithstanding the verdict is duly filed, 
it is the duty of the court to sustain the motion and render 
judgment in accordance with the motion for a directed verdict. 

2. Motions, Rules, and Orders: Trial: Evidence. A motion for a 
directed verdict must for the purpose of decision thereon be 
treated as an admission of the truth of all material and rele- 
vant evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have every 
controverted fact resolved in his favor, and to have the benefit 
of every inference that can reasonably be deduced from the 
evidence. 


Appeal from the district court for Douglas County: 
JAMES P, O'BRIEN and JOHN C. BurKE, Judges. Reversed 
and remanded with directions to dismiss. 


Fraser, Stryker, Marshall & Veach, for appellant. 


M. J. Bruckner of Marti, O’Gara, Dalton & Bruckner, 
for appellee Schleusener, 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ. 


SPENCER, J. 


This is an action for the wrongful death of Edward 
Schleusener while a passenger in an automobile owned 
and operated by an employee of the Nebraska Tractor 
& Equipment Company. Deceased died from carbon 
monoxide poisoning on March 22 or 23, 1966, while an 
occupant of a stalled automobile, during a violent snow 
storm. Judgment was rendered for the plaintiff execu- 
trix. We reverse. 

On March 22, 1966, Joseph Grasso and Charles W. 
Martin, employees of the Nebraska Tractor & Equip- 
ment Company transported the deceased and five other 
members of the board of county commissioners of Cum- 
ing County to Grand Island to inspect a road maintainer 
and a tractor for which the board was negotiating. The 
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deceased and two of the other commissioners rode with 
Martin in his 1966 Buick automobile which it is stipu- 
lated was being operated in the business of the com- 
pany. The weather on the morning of March 22, 1966, 
was mild, “like a spring day,” although there was some 
light rain or mist in the air. The occupants of both cars 
wore light clothing. There was no indication of a 
serious weather change. They reached Grand Island 
shortly before noon. 

Both automobiles left Grand Island sometime before 
2 p.m., with the Grasso car in the lead. The parties were 
headed for Dodge where they were to discuss the trans- 
action. It was then the intention to drop off one of 
the commissioners at that point, with the others going on 
to West Point. The weather was then cloudy and rainy. 
The two vehicles proceeded east on U. S. Highway No. 
30 to Central City, then north from Central City on 
State Highway No. 14 to Albion, where they turned east 
onto State Highway No. 91. The rain had turned to 
snow, and it was getting slushy. The snow had gotten 
heavier as they approached Albion and Grasso reduced 
the speed of his vehicle to 40 miles per hour. After 
passing Albion the cars passed through or around the 
towns of Lindsay, Humphrey, Creston, Leigh, and Clark- 
son. By the time they passed Clarkson the snow was 
very heavy and the wind, which had suddenly turned to 
the northwest, was increasing in velocity. 

About 15 rods west of Clarkson a truck forced the 
Grasso car off the road. It was then approximately 4:30 
p.m. The Martin car pulled up alongside. Grasso told 
Martin that he would be able to get his car going again, 
and to go ahead. Martin pulled out. A truck came by, 
and then Grasso proceeded forward. Grasso and the 
occupants of his car never saw the Martin car again. 
In a very short period the snow got heavier, visibility 
became poor, and the Grasso motor started to sputter and 
miss. Grasso drove approximately another mile and 
the car stopped. It was then about 5:05 p.m. Grasso 
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testified that the storm by then had suddenly accelerated 
in intensity. “When I first pulled off it just seemed. like 
it was a matter of a few minutes and everything zeroed 
in.” The occupants of the Grasso car testified that the 
weather was real bad; they couldn’t see; and they de- 
cided to stay in the car. Grasso tried to start his motor 
from time to time, but was unable to do so. The occu- 
pants of the Grasso car remained in the car until they 
were found about 11 am. the next morning. 

The Martin car was found on the south side of Highway 
No. 91 at approximately 2 p.m., March 23, with its front 
wheels on the highway and its rear wheels off the road. 
It was about 214 miles east of Howells and about 314 
miles west of Dodge. It was stipulated the four occu- 
pants of the car were dead and had died from carbon 
monoxide poisoning. The trunk lid was open and sprung, 
so that it could not be closed. The right front vent of 
the car was open enough to permit one of the wit- 
nesses to put his fingers in it. The car was running, the 
heater was on, and the radio was playing. The exact 
time that the Buick reached the point where it was found 
is not known, but from the record we assume it was be- 
fore 6 p.m. The Martin car was found less than 10 miles 
from where the Grasso car stopped. 

The evidence is fairly conclusive that none of the 
parties had heard storm warnings of any kind, and that 
the storm came up suddenly and was probably the worst 
storm some of them could remember. A farmer from 
the Howells vicinity testified as follows: “Q. How do 
you recall this storm, when did it come up and what did 
you notice? A. Well, for one thing, it came up so 
quick that it never give nobody a chance to realize what 
was really going to happen because we have never had 
a storm like this for many years, as long as I can re- 
member I have never seen one that came up that quick.” 

It was stipulated “that the Buick Wildcat automobile 
owned and operated by Charles W. Martin, within the 
scope of his employment, and while on company busi- 
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ness for the Defendant on March 22, 1966, was in all 
ways in a good and operable condition with no defects, 
with the understanding, however, that the day following 
this tragedy, as was testified to by various witnesses, the 
trunk lid was open and sprung, open to the degree that it 
took three men, as testified to by one of the witnesses, to 
try and force it down.” 

Plaintiff’s expert witness, an assistant professor of 
mechanical engineering at the University of Minnesota, 
in response to a hypothetical question as to whether the 
carbon monoxide would enter the trunk, testified as 
follows: “It is my opinion that carbon monoxide from 
the—hbeing discharged from the tailpipe could get in and 
would get in to the vehicle by means of getting into the 
trunk from underneath and inside of the bumper and up 
over into the trunk area where it could mix with the 
air and be forced forward or would simply by mixing 
with the air flow forward and into the occupied area of 
the vehicle, there being no complete restriction pre- 
venting that.” 

On cross-examination, plaintiff’s expert testified as 
follows: “Q. And that is shown in these photographic 
exhibits that I have just shown you and specifically, be- 
cause it appears so clearly in Exhibit 7, being color, if 
the wind came from the northwest across the rear end 
of that car with the trunk lid up and the exhaust pipe 
down here in the lower right-hand corner, couldn’t it 
very well blow it right on around the side of the car? 
A. Some of the exhaust would probably go around the 
side, but some of it also accumulates underneath the 
bumper and comes up and around and across the bumper 
here and spills over into the trunk.” 

Defendant sets out seven assignments of error. We 
consider only the one involving the overruling of de- 
fendant’s motion for judgment notwithstanding the 
verdict. 

In Corbitt v. Omaha Transit Co., 162 Neb. 598, 77 N. 
W. 2d 144, we held: “In a case where a motion has been 
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made at the close of all of the evidence for a directed 
verdict, which motion should have been sustained but 
was overruled and the case was submitted to a jury which 
returned a verdict contrary to the motion, and a motion 
for judgment notwithstanding the verdict is duly filed, 
it is the duty of the court to sustain the motion and ren- 
der judgment in accordance with the motion for a di- 
rected verdict.” 

We examine the record herein pursuant to the gen- 
eral rule applicable to such motions enunciated in Cor- 
bitt v. Omaha Transit Co., supra: “A motion for a di- 
rected verdict must for the purpose of decision thereon 
be treated as an admission of the truth of all material 
and relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is 
entitled to have every controverted fact resolved in his 
favor, and to have the benefit of every inference that 
can reasonably be deduced from the evidence.” 

Before the plaintiff can recover herein she must prove 
that the defendant was negligent in one or more of the 
particulars claimed by her, and that such negligence 
was a proximate or contributing cause of the death of 
the deceased. 

We have set out enough of the evidence to determine 
if plaintiff proved actionable negligence by a prepon- 
derance of the evidence. Plaintiff alleges that Martin 
was negligent in failing to stop his vehicle in a place of 
safety when he knew or in the exercise of reasonable 
care should have known that the severe weather con- 
ditions presented an unreasonable risk of injury or 
harm to the passengers. 

As we view the record, it is conclusive that the storm 
suddenly accelerated in intensity. The last time the 
Martin car was seen was when Martin stopped to see if 
Grasso needed help and was told to go on. What hap- 
pened thereafter must be left entirely to conjecture be- 
cause there were no eyewitnesses and the actions of Mar- 
tin and the occupants of his car are unknown. What 
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can we say Martin did or failed to do that a reasonably 
prudent person would or would not have done? From 
hindsight, we may say the occupants of his car would 
not have died if he had driven into Howells and sought 
shelter. Yet the Grasso car stalled and its occupants 
remained in the car and survived. There were also other 
vehicles caught in the storm without the fatal result ex- 
perienced by the occupants of the Martin car. The 
deaths were not caused by exposure but by carbon mon- 
oxide poisoning. 

Is the evidence sufficient to permit a jury to find that 
a reasonably prudent person would have stopped before 
the point at which the Martin car was stopped or, more 
important, that the decision to attempt to reach Dodge 
was solely that of Martin? The car, which was headed 
for Dodge, Nebraska, was found 314 miles from that 
point. While the car passed within a mile of the town 
of Howells, 244 miles from which it was found, and pos- 
sibly might have been driven into that town, we can- 
not say that Martin was negligent in failing todo so. The 
occupants of his car were county commissioners of Cum- 
ing County. They undoubtedly were much more familiar 
than he with the territory through which they were 
passing. If we were to indulge in speculation, which 
we would do to find a jury question on this issue, it 
would be just as reasonable to believe that the occupants 
of the car were encouraging Martin to drive forward on 
the main highway rather than to take the spur road into 
Howells. 

The cause of death was carbon monoxide poisoning. 
How, if at all, was Martin responsible for the death? 
Plaintiff’s main claim of negligence is that Martin was 
negligent in operating his automobile with the trunk lid 
up after it became stalled. There is no evidence as to 
how the trunk was opened, by whom, or when. The 
evidence is conclusive that when the car was found the 
trunk lid was sprung and could not be closed. However, 
it is not the opening of the trunk but the running of the 


Vou. 187] JANUARY TERM, 1972 655 


Schleusener v. Nebraska Tractor & Equipment Co. 


motor with the trunk lid open which plaintiff asserts as 
negligence. The vehicle was stopped or stuck at the point 
where found; the occupants were dressed in light cloth- 
ing; and the storm was such that it would not have been 
practical for the occupants to leave the car. The car 
heater and the radio were on, and the motor was running 
at the time the car was found. As to whether it had been 
running continuously, we have no way of knowing. The 
evidence is undisputed that one of the car vents was 
open sufficiently to permit a witness to put his fingers 
through it. 

It is the plaintiff’s theory that the exhaust fumes from 
the car curved up into the open trunk and then seeped 
into the automobile, and that Martin as the owner and 
driver should have anticipated this result. In attempt- 
ing to reconstruct the deaths 5 years later, where no tests 
were performed at the time, we can only theorize as to 
how the carbon monoxide fumes entered the car. Al- 
though plaintiff’s expert, who inspected the car 5 years 
later, and studied some photographs of it, was of the 
opinion that if the trunk lid had been closed there would 
have been little likelihood of carbon monoxide poison- 
ing, he did not examine the muffler system or run the 
engine, and admitted he had no way of knowing the con- 
dition of the system at the time of the deaths. It was 
stipulated that the car was in a good and operable condi- 
tion with no defects on March 22, 1966. 

Exhibits 5 and 7, which are photographs of the rear 
of the Martin car when found, would indicate a buildup 
of snow which covered the rear bumper of the car. How 
soon this happened after the car was stalled, or with 
relation to the time the trunk was opened or the time of 
the deaths of all the occupants, is of course not known, 
and any conclusions we might draw would be pure specu- 
lation. From the photographs we could surmise that 
after the buildup of the snow, the carbon monoxide 
came out the two ends of the rear bumper or passed 
under the car to the front end which was partly open. 
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However, if we assume that carbon monoxide coming 
through the trunk was the method by which the de- 
ceased was asphyxiated, we still have the question as to 
whether Martin’s failure to realize this possibility would 
be sufficient to charge him with negligence. We do not 
believe plaintiff met her burden of proving that some 
negligence of Martin was the cause of decedent’s death. 
Defendant’s motion for judgment notwithstanding the 
verdict should have been sustained. The judgment is 
reversed and the cause remanded with directions to 
dismiss. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
Cuinton, J., participating on briefs. 


NEBRASKA MuIL-Nic, INc., A CORPORATION, APPELLANT, V. 

HALL County, NEBRASKA, ET AL., APPELLEES, CITY OF 

GRAND ISLAND, NEBRASKA, ET AL., INTERVENERS-APPELLEES. 
193 N. W. 2d 450 


Filed January 7, 1972. No. 37983. 


1. Statutes: Limitations of Actions: Municipal Corporations: An- 
nexation. Section 18-1717, R. R. S. 1943, enacted with the 
emergency clause on April 29, 1967, provides for a 1-year limi- 
tation period in which a party may contest any annexation or 
contest any act done prior to April 29, 1967, pursuant to such 
annexation, which annexation was made pursuant to any statute 
of this state which has been, on April 29, 1967, declared to be 
unconstitutional. 

2. Statutes: Limitations of Actions. A special statute of limita- 
tions, where applicable, controls over a general statute of limi- 
tations because the special statute is the one that more properly 
expresses the legislative will. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


E. Merle McDermott, for appellant. 


Sam Grimminger and Gerald Buechler, for appellees. 
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Duane A. Burns, Kenneth H. Elson, James D. Living- 
ston, and Walter Lauritsen, for interveners-appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLintTon, JJ. 


Waite, C. J. 

This is an action for the refund of real and personal 
property taxes. Plaintiff alleges that its property was 
purportedly annexed to the City of Grand Island on 
November 20, 1963, by virtue of Ordinance No. 4075. 
On March 15, 1968, the district court for Hall County in 
a case entitled Pokorski v. City of Grand Island (fol- 
lowing our decision in Williams v. County of Buffalo, 
181 Neb. 233, 147 N. W. 2d 776), adjudged Ordinance 
No. 4075 to be unconstitutional and void, and the taxes 
levied by the city and School District No. 2 were there- 
fore void. Plaintiff, relying on this ruling, prays for 
a refund of taxes for the years 1964, 1965, and 1966, a 
sum in excess of $30,000. This action was commenced on 
November 13, 1969, by the filing of a claim with the 
Hall County Treasurer and Board of Supervisors, pur- 
suant to section 77-1736.04, R. S. Supp., 1967, the gen- 
eral tax refund statute. The County Board denied the 
refund and an appeal was taken to the district court. The 
district court dismissed the action, holding that it was 
barred by the statute of limitations. We affirm the 
judgment of the district court. 

Section 77-1736.04, R. S. Supp., 1967, provides in part: 
“Tf, by judgment or final order of any court of compe- 
tent jurisdiction in this state, in an action not pending on 
appeal or error, it has been or shall be adjudged and 
determined that any personal property or real estate 
tax, assessment, or penalty or any part thereof, was il- 
legal and such judgment or order has not been made or 
shall not be made in time to prevent the collection or 
payment of such tax, assessment, or penalty, then such 
tax, assessment, or penalty, whether expended or not, 
which has been collected pursuant to such illegal tax, 
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assessment or penalty for the year such tax, assessment 
or penalty is determined to be illegal shall be repaid and 
refunded in the county where originally paid to the per- 
son paying such tax, assessment, or penalty. * * * If the 
tax, assessment, or penalty has been distributed by a 
collecting officer, then the person claiming a refund, or 
the agent or authorized representative of such person, 
shall file a claim with the county treasurer for such re- 
fund within two years after the final judgment is en- 
tered declaring such tax, assessment, or penalty as 
illegal.” 

Plaintiff contends that the tax was adjudged void 
in the Pokorski case which was decided March 15, 1968, 
and that he has commenced his action for the refund 
within 2 years of that date and hence within the statu- 
tory period. 

The defendants contend that the applicable statute 
of limitations is section 18-1717, R. R. S. 1943, and that 
under its terms this action is barred because it was not 
commenced within 1 year from April 29, 1967. The stat- 
ute provides: ‘Any party affected by any annexation 
of property made by any city or village prior to April 
29, 1967, whose rights have not already been barred by 
any other applicable statute of limitations, shall be re- 
quired to commence any action or proceeding of any 
kind or nature, whether legal or equitable, to contest 
such annexation or to contest any act done prior to April 
29, 1967 pursuant to such annexation, within one year 
from April 29, 1967 or the same shall be forever barred. 
The period of time prescribed by this section for bring- 
ing an action shall not be tolled or extended by non- 
residence or disability. The limitation of this section 
shall also apply to any action or proceeding of any kind 
or nature, whether legal or equitable, to contest any 
annexation or to contest any act done prior to April 29, 
1967 pursuant to such annexation, which annexation was 
made pursuant to any statute of this state which has 
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been, on April 29, 1967, declared to be unconstitutional.” 
(Emphasis supplied.) 

We agree that section 18-1717, R. R. S. 1943, is ap- 
plicable in this case. An examination of the underlying 
history fortifies this conclusion. 

In 1963 the Legislature enacted L.B. 338, Laws 1963, 
c. 59, p. 249. This bill revised the procedures for ex- 
tending the boundaries of cities of the first class. Ordi- 
nance No. 4075, under which plaintiff’s property was an- 
nexed to the City of Grand Island, was enacted pursuant 
to the terms of L.B. 338. On January 6, 1967, this court 
rendered its decision in Williams v. County of Buffalo, 
supra, declaring L.B. 338 unconstitutional. This in- 
validation of the enabling statute undermined all mu- 
nicipal annexation ordinances enacted under it. Cities 
of the first class were thus exposed to a potential fi- 
nancial crisis in that annexations and the taxes levied 
under them were stripped of their legality, and numer- 
ous tax refund claims could be expected. Section 18- 
1717, R. R. S. 1943 (enacted with the emergency clause 
on April 29, 1967), was specifically designed to alleviate 
their predicament by strictly limiting the period during 
which such claims could be made. The l-year statute of 
limitations is reasonable, serves a good policy, and was 
obviously designed to deal with precisely the situation 
before the court. 

The phrase “to contest any act done * * * pursuant 
to such annexation,” in section 18-1717, R. R. S. 1943, is 
clearly broad enough to encompass an attack on taxes 
levied by virtue of a purportedly illegal annexation. 
Thus, both this statute, and section 77-1736.04, R. S. Supp., 
1967, deal with the general subject of contesting illegally 
collected taxes. Under these circumstances, the special 
statute of limitations enacted in 1967 dealing with an- 
nexation controls over the more general limitation of 
actions for tax refunds, because the special statute is 
later and specifically expresses the legislative will. Stacey 
v. Pantano, 177 Neb. 694, 1381 N. W. 2d 163. 
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The judgment of the trial court is correct and is 
affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. EUGENE A. WATERS, 
APPELLANT. 
193 N. W. 2d 453 
Filed January 7, 1972. No. 381382. 


Criminal Law: Evidence. Evidence is sufficient to sustain a ver- 
dict of guilty in a criminal prosecution only when the jury 
could properly find guilt beyond a reasonable doubt. 


Appeal from the district court for Pawnee County: 
WILLIAM F. CoLwELL, Judge. Affirmed. 


Peter Burrill Beekman, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J.. SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinTon, JJ. 


SMITH, J. 

A jury found Eugene A. Waters guilty of burglary, 
this court having granted him a new trial in State v. 
Waters, 186 Neb. 257, 182 N. W. 2d 214 (1970). On 
appeal he assigns insufficiency of the evidence for error. 

Someone broke into a gas station at Table Rock at 
night on November 21-22, 1969, a Friday and Saturday. 
A few small coins and checks were lying in the area. 
The intruder stole 8 to 13 salted peanut roll bars of 
the 10-cent size and approximately $158, less the change 
and checks dropped there. The sum stolen comprised 
bills, coins, and perhaps checks. Among the coins were 
a roll of quarters and loose quarters totaling $15 to $20, 
a few pennies, no dimes, some nickels, and one 50-cent 
piece. 

A state patrolman, Robert Chab, and the sheriff, 
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Charles Hall, testified as follows. Saturday, Novem- 
ber 22, 1969, at 9 a.m., in Table Rock, they entered an 
abandoned house without doors or window glass. In 
one room they found Waters in bed with seven salted 
peanut rolls of the 10-cent size. Chab found $2.69 in 
Waters’ topcoat, and Hall found $60 in the pocket of 
Waters’ trousers. The sum of $2.69 consisted of quarters, 
a dime, nickels, and pennies. The $60 sum comprised 
a $20-bill, two $10-bills, and four $5-bills. 

When Waters exposed the candy by sitting up in bed, 
he volunteered: “I can explain the candy bars.” In- 
terrupting Miranda warnings, he said he had purchased 
the candy bars at a bus stop located 6 miles east of 
Humboldt. He also fixed the time of his arrival at the 
house at midnight or 2 a.m. that morning. 

After departure of Hall and Waters, Chab discovered 
$71 in a dried cornhusk in the room that Waters had 
occupied. The sum comprised two $20-bills, three $5- 
bills, and sixteen $1 bills. At the gas station, Hall in 
searching .Waters’ sports jacket found $17 which com- 
prised 65 quarters, 5 nickels, and 1 50-cent coin. 

Waters testified as follows. He possessed $71 when he 
entered Nebraska from Iowa. While in Omaha, he 
earned $50. When he arrived in Table Rock the day 
before the burglary, he had $149 to $153. The difference 
between the latter sum and $121 represented winnings at 
pocket billiards. He had purchased 11 peanut roll bars 
in Omaha and 1 at the bus stop near Humboldt. He ad- 
mitted telling the officers that he had purchased candy at 
Humboldt without mention of the Omaha purchase. Dur- 
ing his travels in Nebraska that week, he accumulated 
coins in placing a number of long distance telephone calls. 
He traveled to Table Rock in search of a job, but after 
arrival there he decided to look elsewhere. 

Evidence is sufficient to sustain a verdict of guilty ina 
criminal prosecution only when the jury could prop- 
erly find guilt beyond a reasonable doubt. State v. 
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Leary, 185 Neb. 76, 173 N. W. 2d 520 (1970). The evi- 
dence against Waters is sufficient. 


The judgment is affirmed. 
AFFIRMED. 


StTaTE OF NEBRASKA, APPELLEE, Vv. DAVID ADAMS, 
APPELLANT. 
193 N. W. 2d 579 


Filed January 14, 1972. No. 37799. 


1. Criminal Law: Evidence: Appeal and Error. In determining the 
sufficiency of the evidence to sustain the conviction in a crim- 
inal prosecution, it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of witnesses, or 
weigh the evidence. 

2. Criminal Law: Evidence. Voluntary statements made by a de- 
fendant are ordinarily admissible, especially when the defend- 
ant was not in custody when the statements were made. 


Appeal from the district court for Douglas County: 
JoHN C, Burke, Judge. Affirmed. 


David L. Herzog, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLAuGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


NEwrTOoN, J. 

Defendant was charged and convicted of manslaughter 
in connection with the death of his wife who died by 
reason of being shot in the hand and head with a shot- 
gun. We affirm the judgment of the district court. 

Defendant asserts the evidence is not sufficient to 
sustain his conviction and that the admission of cer- 
tain statements attributed to him was erroneous. 

The evidence was conflicting. On review it appears 
that the jury could justifiably find as follows: Defend- 
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ant had been out most of the night and returned home 
early in the morning. A tenant in an apartment across 
the hall had seen and talked with defendant about 5:30 
to 5:45 a.m. the morning his wife was killed, and shortly 
thereafter heard some loud talking, a woman scream, and 
a sound like a door banging emanating from the direction 
of defendant’s apartment. At about 8:50 a.m. defendant 
returned to the neighbor’s apartment and said: “TI killed 
my wife.” He asked the neighbor to go get the baby. 
The neighbor entered defendant’s apartment and found 
the body whereupon he returned to his own apartment 
and called the police. Defendant was nervous, crying, 
and appeared dazed. When the police arrived, two of 
them heard defendant volunteer the statement: “ ‘I was 
out messing around and I came home, we argued.’” 
Defendant’s defense consisted of an alibi. He and a 
woman acquaintance stated he had been in her apart- 
ment from about 6 a.m. to 8:45 am. The woman made 
contradictory statements to the police, on one occasion 
stating defendant had left her at about 7:10 a.m. and 
further stating defendant had not spent the night with 
her but if it would help him, she would say he had. 
Later she said he had gone to bed with her. No one ad- 
mits to having heard the shot and the time of death 
could not be definitely established. Defendant admits 
he and his wife had troubles; that he had struck her on 
several occasions; and that he anticipated trouble when 
he returned home the morning of her death. The shot- 
gun used was one belonging to a brother of defendant 
but kept in defendant’s apartment together with a box 
of shells of the type and make fired. Under all the cir- 
cumstances, we find the evidence sufficient to sustain 
the conviction. “In determining the sufficiency of the 
evidence to sustain the conviction in a criminal prose- 
cution, it is not the province of this court to resolve con- 
flicts in the evidence, pass on the credibility of wit- 
nesses, or weigh the evidence.” State v. Howard, 184 
Neb. 461, 168 N. W. 2d 370. 
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Defendant maintains the volunteered statements at- 
tributed to him were not admissible in evidence because 
he was dazed or suffering from shock. It does not ap- 
pear that defendant was irrational at any time and vol- 
untary statements made by a defendant are ordinarily 
admissible, especially when the defendant was not in cus- 
tody when the statements were made. See State v. 
Robinson, 185 Neb. 64, 173 N. W. 2d 443. 

No error appearing, the judgment of the district court 
is affirmed. 

AFFIRMED. 


OLGA VIRKA ET AL., APPELLANTS, Vv. EpGaR KNox, 
SUPERINTENDENT OF SCHOOLS, SAUNDERS 
County, NEBRASKA, ET AL., APPELLEES. 

193 N. W. 2d 578 


Filed January 14, 1972. No. 38016. 


1. Schools and School Districts: Statutes: Time. The determina- 
tion as to the validity and sufficiency of petitions for school 
district reorganization filed under sections 79-402 to 79-404, 
R. R. S. 1948, and R. S. Supp., 1969, is made as of the date 
the petitions are filed with the county superintendent by the 
county committee for school district reorganization. 

: By its terms, section 79-402, R. R. S. 

1943, provides that the petitions, although presented to the 

county committee prior to the time of holding the statutory 

public hearing, shall not be filed with the county superin- 
tendent until 10 days following a public hearing. 


Appeal from the district court for Saunders County: 
JOHN D. ZEILINGER, Judge. Affirmed. 


Sidner, Svoboda & Schilke and G. Michael Wiseman, 
for appellants. 


Robert E. Sullivan and Everett O. Inbody, for appel- 
lee Knox. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 
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Wuite, C. J. 

This is a case involving the procedure for school dis- 
trict reorganization within a county under sections 79- 
402 to 79-404, R. R. S. 1943, and R. S. Supp., 1969. Boiled 
down, the essential question involved in this case is 
whether the county superintendent, in examining the 
petitions for the reorganization of the school district 
under the statutes involved, should have taken the date 
of July 9, 1970, being the date upon which the peti- 
tions for reorganization were filed with him, as the 
date for making a final determination of the validity of 
the signatures and the number of qualified legal voters 
in the district. The district court held that the date 
upon which the petitions were filed with the county 
superintendent on July 9, 1970, was the correct date. 
We affirm the judgment of the district court. 

No challenge is made in this error proceeding as to 
the compliance by the appellees with the procedural pro- 
visions and requirements of section 79-402, R. S. Supp., 
1969. The statute provides in part: ‘Petitions propos- 
ing to create a new school district or to change the bound- 
ary lines of the existing school districts shall, when 
signed by at least sixty percent of the legal voters in 
each district affected, be submitted to the county com- 
mittee for school district reorganization * * *. The 
county committee shall, within forty days, review and 
approve or disapprove such proposal and submit it to 
the state committee for school district reorganization. 
The state committee shall, within forty days, review 
and approve or disapprove the proposal and return said 
proposal, with any recommendations deemed advisable, 
to the county committee. The county committee shall, 
within fifteen days of receipt of the returned proposal, 
consider the action of the state committee and deter- 
mine whether to give final approval or disapproval to 
the proposal. The county committee shall also, within 
fifteen days of receipt of the returned proposal, adver- 
tise and hold a public hearing at which the recommenda- 
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tions and action of the state and county committees 
shall be presented to the legal voters in attendance. 
The county committee shall hold the petitions for ten 
days following the hearing, at the end of which time 
the committee shall file the petitions with the county 
superintendent.” (Emphasis supplied.) 

The county superintendent found that on May 1, 1970, 
a petition containing the signatures of 35 legal voters, 
and accompanied by a list of all of the legal voters in 
said district at that time, shown to be 53, was presented 
to the secretary of the county committee for reorganiza- 
tion of school districts for Dodge and Saunders Counties. 
It is apparent from the statutes involved that if the 
proper date for the determination of the validity of the 
petition was May 1, 1970, the petition complied with 
the 60 percent requirement. 

But the county superintendent also found that on 
July 9, 1970, the last date upon which names of legal 
voters could be added to or deleted from the petition, 
there were 56 legal voters in the district. In this deter- 
mination the county superintendent included three per- 
sons who had qualified as legal voters in said district 
after May 1, 1970. On July 9, 1970, the remaining legal 
signatures on the petition numbered 32, and thus the 
county superintendent found that the petition was le- 
gally insufficient to meet the 60 percent requirement. 
We have the simple proposition of determining at what 
point in time the county superintendent should make a 
final determination both as to the number of valid sig- 
natures on the petition and the number of qualified 
voters against which this number is compared for the 
determination of the percentage requirement. 

We consider our holding in Harnapp v. Bigelow, 178 
Neb. 440, 133 N. W. 2d 611, as determinative of the issue 
in this case. In the Harnapp case this court stated as 
follows: ‘Although section 79-404, R. R. S. 1943, re- 
quires that a list of the legal voters in each district af- 
fected be given to the county superintendent when the 
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petition is presented, the validity or sufficiency of the 
signatures upon the petition is not determined upon the 
basis of this list alone. Section 79-402, R. S. Supp., 
1961, requires the county superintendent to advertise 
and hold a hearing for the purpose of determining the 
validity and sufficiency of the petitions after they have 
been filed with the county superintendent. The deter- 
mination as to validity and sufficiency is made as of the 
date that the petitions are filed with the county super- 
intendent.” (Emphasis supplied.) 

It is obvious from reading the above statute what the 
legislative intent was. The selection of the language 
used is significant. The statute contemplates that there 
is an intermediate period of time in which the petition 
must be sent to the state committee for school district 
reorganization for the securing of its approval. The stat- 
ute provides that the petition shall “be submitted” to 
the county committee for school district reorganization. 
It then provides that within 15 days after receipt of the 
returned proposal it must advertise and hold a public 
hearing at which time the “recommendations and ac- 
tion of the state and county committees shall be pre- 
sented to the legal voters in attendance.” The statute 
specifically provides that following compliance with 
these procedures the committee “shall file the petitions 
with the county superintendent.” It therefore becomes 
clear that by its terms, section 79-402, R. S. Supp., 1969, 
specifically provides that the petition is not filed with 
(only “submitted” and “presented” to) the county super- 
intendent until it has gone through two county meetings, 
a state committee meeting, and a hearing has been held. 
The Harnapp case, supra, fixes that date of filing as the 
time when the county superintendent shall make a deter- 
mination of both the validity and sufficiency of the peti- 
tions. , 

The record is conclusive that the county committee 
filed the petitions with the county superintendent on 
July 9, 1970, thus July 9, 1970, rather than May 1, 1970, 
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is the critical date for the determining of the validity 
and the sufficiency of the petitions in this case. The dis- 
trict court so held. 

Independent of the above analysis, we would be re- 
quired to reach the same conclusion in the light of the 
purpose, design, and scheme of the statute. Other stat- 
utes and our case decisions have clearly held that signa- 
tures of legal voters may be added to or withdrawn from 
the petitions involved during the period between the 
time of the presentation to the county superintendent 
and the time they are finally filed with the officer. To 
hold that registered voters may change their minds or 
add their names during this period of time and at the 
same time hold that a qualified voter could not register 
and place his name on the petition during the same 
period of time would be inconsistent with the whole 
scheme and purpose of the statute. It is apparent to us 
that the date for both determinations should be the same, 
namely, the date of the filing of the petitions with the 
county superintendent. It would disenfranchise qualified 
voters who had not registered at the time of the pre- 
sentment of the petitions (May 1, 1970). Such a policy 
would be contrary to and inconsistent with the designed 
purpose of the statute to permit and require a public 
hearing and to allow the qualified voters in the district 
to make a final judgment on the matter within 10 days 
after such hearing, and at any time before the fixed 
date of filing the petition with the county superintendent. 

Since July 9, 1970, was the critical date, it becomes 
unnecessary to examine the factual determination by 
the county superintendent as to the eligibility of three 
different voters. 

The judgment of the district court in this error pro- 
ceeding affirming the judgment and findings of the 
county superintendent is correct and is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. PAMELA MARIE JONES, 
APPELLANT. 
193 N. W. 2d 562 
Filed January 14, 1972. No. 38057. 


Criminal Law: Sentences: Appeal and Error. Where punishment 
of a statutory offense is left to the discretion of the court, a 
sentence imposed within the statutory limits will not be dis- 
turbed unless an abuse of discretion appears. 


Appeal from the district court for Douglas County: 
DonaLp J. Hamitton, Judge. Affirmed. 


Paul E. Watts, Michael N. Schirber, Samuel A. Boyer, 
Jr., and Stephen Greenberg, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


Wuite, C. J. 

The defendant was convicted of forgery. The sole 
question presented on this appeal is the excessiveness 
of the sentence. 

The defendant, a woman 22 years of age, on the date 
of sentencing, was sentenced to imprisonment for an 
indeterminate period of 1 to 2 years for the crime of 
uttering a forged instrument. The record shows that 
the defendant in a short period of time contempora- 
neous with the particular offense to which she pled guilty, 
uttered and cashed about $600 worth of checks at vari- 
ous grocery stores, department stores, etc. The defend- 
ant used two different check books, one the defendant 
claims she found at a gas station and the second one a 
woman had left at a health spa. She “found” the purse 
and the check book in a lounge, and along with it was a 
billfold, a couple of dollars in change, and identification 
cards. The record reveals that some of the numerous 
checks which she issued were for necessities, such as 
food and clothing, and others were for luxuries. As a 
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part of a plea bargain, the record reveals that she will 
not be prosecuted upon any of the other checks in- 
volved in the $600 total, or any other offenses in con- 
nection with the check transactions. 

The record reveals defendant was arrested in 1966 
by the vice squad and forfeited bond of $10; an arrest for 
assault in 1967, no disposition shown; arrest for destruc- 
tion of property in 1968, no disposition shown; an arrest 
for disorderly conduct in 1968, fine of $25 and costs; an 
arrest for petit larceny in 1968, fine of $10 and costs; an 
arrest for second offense petit larceny in 1969, sentence 
of 15 days in jail; an arrest for minor in possession in 
1969, fine of $25 and costs; and an arrest in 1970 for 
unlawful entry, larceny, no disposition shown. 

The circumstances of the present offense reveal the 
use of false identification papers, the stealing of a lady’s 
purse, and other background facts which the district 
court took into consideration in making the determina- 
tion of whether the defendant was entitled to probation. 

The scope of our review is limited to the determina- 
tion of whether the trial court abused its discretion in 
imposing the sentence it did. State v. Martin, 185 Neb. 
699, 178 N. W. 2d 573; State v. Walker, 186 Neb. 439, 
183 N. W. 2d 745. It is apparent that the trial court’s 
determination the defendant was not a fit subject for 
probation, and the imposition of the minimum inde- 
terminate sentence, was not an abuse of discretion. 

The judgment of the district court is correct and is 


affirmed. 
AFFIRMED. 


Stare or NEBRASKA, APPELLEE, v. TAYLOR BLACK BEAR, 
APPELLANT. 
193 N. W. 2d 563 


Filed January 14, 1972. No. 38058. 


1. Criminal Law: Evidence: Trial. Evidence is sufficient to sus- 
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tain a verdict of guilty in a criminal prosecution only when the 
jury could properly find guilt beyond a reasonable doubt. 

2. Trial: Instructions. Jury instructions must be considered col- 
lectively. If as a whole they correctly state the law, no error 
occurs, although one alone may be incomplete. 

8. Criminal Law: Guilty Plea: Plea Bargaining. It is proper for 
the court to grant charge and sentence concessions to defend- 
ants who plead guilty when the interest of the public in the 
effective administration of criminal justice would be served. 

4, Criminal Law: Sentences: Appeal and Error. Unless an abuse 
of discretion appears on a claim of excessiveness, we will not 
disturb a sentence within statutory limits. 


Appeal from the district court for Box Butte County: 
Rosert R. Moran, Judge. Affirmed. 


Albert T. Reddish, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CuinTon, JJ. 


SMITH, J. 

A jury found that Taylor Black Bear had uttered a 
forged check in violation of section 28-601, R. R. S. 1943. 
On appeal he asserts insufficiency of evidence, error in 
a jury instruction, and excessiveness of sentence. 

The check, exhibit 1, and another check, exhibit 2, were 
forged by Foster Yellow Elk. On Monday, October 5, 
1970, Marguerite Crouse, a checkout cashier at the Food 
Center in Alliance, cashed exhibit 2. The next day a 
male Indian presented exhibit 1 to Cora Pauley, also 
a checkout cashier there. She led the man back to 
John J. Essay, operator of the Food Center. Essay re- 
fused to cash the check which he retained, and he ac- 
cused the Indian of the transaction the previous day. 
After departure of the Indian, Essay reported the matter 
to the police department, and police officers subse- 
quently arrested Black Bear. 

Neither checkout cashier could identify the offender. 
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Roger Roebuck, a bread salesman, had witnessed the 
transaction on Monday. He positively identified Black 
Bear, who had been intoxicated. Black Bear had been 
wearing exhibit 3, a “Viet Nam” jacket with the name 
“Spotted War Bonnet” lettered on the right front. Roe- 
buck on two other occasions during this period saw Black 
Bear clad in the jacket. In Roebuck’s opinion jackets 
of that type were not uncommon but he had not seen one 
exactly like exhibit 3. 

Essay testified as follows: Black Bear was the Indian 
he had confronted on Tuesday. He identified him prin- 
cipally by the jacket. Black Bear had been intoxicated 
to excess. With bloodshot eyes, he had been staggering 
and weaving. When Black Bear departed, Essay trailed 
him half a block, then returned to the store and tele- 
phoned the police. 

Ten to 15 minutes prior to receiving Essay’s report, 
police officers Lyle L. Grant and Byron Fowler on patrol 
observed Black Bear, Yellow Elk, and two other In- 
dians in a group a few blocks southeast of the Food 
Center. Black Bear was the only one who was sober. 
He said he intended to purchase groceries at the Food 
Center, walking away in that direction. 

Essay described to police officers a man 6 feet tall, in- 
toxicated, and clad in an army-type jacket with the 
words “Spotted War Bonnet, Viet Nam, Da Nang” let- 
tered on it. After an interval of 15 minutes officers 
arrested Black Bear. He was sitting calmly in the win- 
dow well at the front of a hotel that was in the process 
of demolition. The arresting officers were convinced of 
his sobriety. He was wearing exhibit 3, the only jacket 
of that type that either officer had seen in Alliance. 

Black Bear, 5 feet 7 or 8 inches tall, testified as fol- 
lows: He had not known the location of the Food Center. 
He had not seen either check prior to the arrest. On 
Tuesday, October 6, he had not been north of the hotel, 
the Food Center being located in that direction. No tes- 
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timony implied that someone had borrowed his jacket 
either day. 

There were many other conflicts in the testimony of 
witnesses, not only among witnesses but also by an indi- 
vidual witness. The conflicts related to Essay’s report to 
the police, purchases of merchandise by the offender 
each day, description of the jacket, and description of 
the physical appearance of Black Bear’s face. 

Evidence is sufficient to sustain a verdict of guilty ina 
criminal prosecution only when the jury could properly 
find guilt beyond a reasonable doubt. State v. Leary, 
185 Neb. 76, 173 N. W. 2d 520 (1970). Sufficiency of 
the evidence against Black Bear is a close issue. We 
resolve it against him. 

The definition of “utter” in jury instruction No. 13 
tracked our language in Crawford v. State, 164 Neb. 231, 
82 N. W. 2d 1 (1957). Although instruction No. 13 did 
not refer to knowledge as such, in instruction No. 8 
the statement of issues read in part: “That at that time 
the defendant knew said check to be falsely made forged 
and counterfeited.” 

Jury instructions must be considered collectively. If 
as a whole they correctly state the law, no error occurs, 
although one alone may be incomplete. State v. Davis, 
186 Neb. 457, 183 N. W. 2d 753 (1971). Black Bear’s 
complaint respecting the instructions is without merit. 

The argument over the sentence is connected with the 
sentence imposed on Foster Yellow Elk. The court sen- 
tenced Black Bear to imprisonment for an indeterminate 
term of 1 to 4 years, and Yellow Elk, 6 to 18 months. 

Yellow Elk had pleaded guilty, and the court stated 
that it considered the plea in sentencing him. Age 42, he 
had a record of three prior felony convictions, but the 
third one had occurred 14 years earlier. Black Bear, age 
26, had a record of twenty misdemeanor convictions and 
four prior felony convictions. His fourth felony con- 
viction had occurred approximately 4 years earlier. 

It is proper for the court to grant charge and sentence 
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concessions to defendants who plead guilty when the 
interest of the public in the effective administration of 
criminal justice would be served. A.B.A. Standards Re- 
lating to Pleas of Guilty, § 1.8, p. 8 (App. Dr., 1968). 

Unless an abuse of discretion appears on a claim of 
excessiveness, we will not disturb a sentence within 
statutory limits. State v. Morosin, ante p. 521, 192 N. 
W. 2d 165. We have reviewed the presentence reports 
on Yellow Elk and Black Bear. The latter’s sentence 
fell within the discretion of the trial court. 

The judgment is affirmed. 

AFFIRMED. 

Cuinton, J., dissenting. 

I respectfully dissent. In my judgment the evidence 
identifying the defendant as the utterer of the forged in- 
strument is wholly insufficient to establish such iden- 
tity beyond a reasonable doubt. This identification de- 
pends completely upon the testimony of John J. Essay. 
Neither cashier could identify the defendant as the man 
who attempted to pass the check. Essay identified only 
an Indian wearing a Vietnam jacket, who was very in- 
toxicated. His eyes were bloodshot. He was weaving 
and. staggering. The officers who arrested the defendant 
within 5 to 15 minutes of the incident testified positively 
that the defendant was sober. 

This case does not present a question of mere credi- 
bility of the witnesses for the jury to decide. It is so 
inherently contradictory that the contradiction can be 
resolved only by speculation. We refer especially to 
the testimony as to the sobriety of the utterer and the 
defendant who was arrested. Where speculation and 
not reasonable inference must be resorted to there is no 
identification beyond a reasonable doubt. 

McCown, J., joins in this dissent. 
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STATE OF NEBRASKA, APPELLEE, Vv. ARMAND EDWARD 
MASON, APPELLANT, 
1938 N. W. 2d 576 


Filed January 14, 1972. No. 38076. 


1. Criminal Law: Guilty Plea. <A plea of guilty embodies a waiver 
of every defense to the charge, whether procedural, statutory, 
or constitutional. 

2, Criminal Law: Post Conviction: Attorneys at Law. For post 
conviction relief on the ground of ineffective assistance of 
counsel, it must appear that counsel’s assistance was so grossly 
inept as to shock the conscience of the court. 


Appeal from the district court for Gage County: 
Ernest A. Huska, Judge. Affirmed. 


John W. Carlson, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WuirE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwrTon, and Ciinton, JJ. 


SPENCER, J. 

This is a post conviction appeal from the overruling 
of a motion to vacate and set aside a conviction on a 
guilty plea. Defendant was accorded a hearing on his 
allegation of unlawful arrest, unlawful lineup, use of 
illegally obtained evidence, ineffective counsel, and the 
entry of a plea under a misapprehension of the case in 
which the plea was tendered, and consequently that the 
plea was not made knowingly, voluntarily, intelligently, 
and understandingly. We affirm. 

A plea of guilty embodies a waiver of every defense 
to the charge, whether procedural, statutory, or consti- 
tutional. State v. Turner, 186 Neb. 424, 183 N. W. 2d 
763. If, therefore, defendant’s plea was understandingly 
and voluntarily made, he has waived his other alleged 
defenses except that of ineffective counsel. In view of 
the position we take on the record herein, we consider 
only the voluntariness of the plea and effectiveness of 
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counsel. In passing, however, we note the alleged im- 
proper confrontation is based upon United States v. 
Wade, 388 U. S. 218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149, 
which was decided June 12, 1967. Defendant’s plea was 
entered on April 27, 1967. Wade is not retroactive. 
Stovall v. Denno, 388 U. S. 293, 87 S. Ct. 1967, 18 L. Ed. 
2d 1199. That defense was unavailable if defendant had 
gone to trial. 

Defendant was arrested January 23, 1967, in Lincoln, 
Nebraska. With two others, Oziah and Hunter, he was 
charged in Gage County with robbery from the persons 
of Arlin F. Blome and Dorothy Blome, husband and 
wife. He was transferred to Gage County and on Janu- 
ary 24, 1967, counsel was appointed for him. The facts 
of the robbery are described in State v. Oziah, 186 Neb. 
541, 184 N. W. 2d 725. Defendant, on arraignment, pled 
not guilty. After Oziah’s conviction and sentence of 15 
years and Hunter’s plea of nolo contendere and sentence 
of 12 years, defendant, who had a previous record, visited 
with his attorney about changing his plea from not 
guilty to guilty. This was done, and defendant was sen- 
tenced to 10 years in the Nebraska Penal and Correc- 
tional Complex. 

Defendant’s main contention is that he entered his 
guilty plea under a misapprehension as to the charge 
to which he was pleading. He now states he thought 
he was pleading guilty to the information for armed 
robbery of Dorothy Blome, when in fact he pled guilty 
to the information for armed robbery of Arlin F. Blome, 
both of which occurred in the same house at the same 
time. After the acceptance of his plea, the county attor- 
ney dismissed the information for the robbery of Dorothy 
Blome. 

Defendant premises his claim for relief not on a claim 
of innocence but on his allegation that Arlin F. Blome’s 
case was much the weaker one because of Arlin’s failure 
to effectively identify him at the preliminary hearing. 
In this respect, defendant’s testimony is in conflict with 
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that of his trial counsel. His trial counsel testified that 
Arlin F. Blome did positively identify the defendant 
but that in his opinion his cross-examination of Arlin 
F. Blome cast some doubt upon that positive identifica- 
tion. He also testified that he was not able to raise 
any doubt relative to Dorothy Blome’s in-court identi- 
fication of the defendant. 

We find it difficult to believe that defendant had the 
slightest doubt as to the charge to which he pled guilty. 
The information was read to the defendant by the deputy 
county attorney. This information identified the offense 
as follows: “* * * feloniously and forcibly and by vio- 
lence and by putting in fear, take from the person of 
Arlin F. Blome, money of value and property of value 
with intent to rob and steal.” The following from the 
rearraignment proceedings should also raise a serious 
doubt as to defendant’s present testimony: “THE 
COURT: Court will now ask you as to how you plead — 
DEFENDANT: (Interposing) Guilty, your Honor. THE 
COURT: Just a minute. (continuing) — as to how 
you plead to the charge in the for which allegation, 
that on January 22nd, 1967, in the County of Gage, 
State of Nebraska, defendant feloniously, forcibly and 
by violence and by putting in fear, take from the person 
of Arlin F. Blome money of value and property of value 
with the intent to rob and steal, guilty or not guilty? 
DEFENDANT: Guilty, your Honor.” 

It is noteworthy that defendant’s motion to vacate 
and set aside sentence, which he drew himself, did not 
include this particular allegation. It was not until after 
counsel was appointed for the post conviction hearing, 
end counsel obtained leave to amend the motion, that 
this allegation was included. Defendant’s trial attorney 
testified there was no question in his mind but that 
defendant was pleading to the charge of robbing Arlin 
F. Blome. In any event, even if Arlin F. Blome was 
weak on his positive identification of defendant, if de- 
fendant had been tried on that charge, Dorothy Blome’s 
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testimony would still have been admissible against him. 
She was the one who opened the door when the defend- 
ant and his two accomplices forced their entrance into 
the Blome home. 

The defendant has not proved that he was confused 
regarding the charge to which he was pleading. It is 
apparent that this is an afterthought because the other 
charge was dismissed after his plea was accepted. We 
find the record herein adequately demonstrates that de- 
fendant’s plea was understandably and voluntarily en- 
tered. 

Defendant now contends that his counsel was ineffec- 
tive. The record indicates that his counsel had served 
2 years as an assistant United States attorney in Alaska, 
and there had basic responsibility for criminal prosecu- 
tions. When he returned to Nebraska he was appointed 
as county attorney of Gage County and served in that 
capacity for 6 years. While most of his experience has 
been as a prosecutor, there can be little question he was 
familiar with criminal procedures. The rule is well 
established in this jurisdiction for post conviction relief 
on the ground of ineffective assistance of counsel, it must 
appear that counsel’s assistance was so grossly inept 
as to shock the conscience of the court. State v. Moss, 
185 Nek. 536, 177 N. W. 2d 284. This definitely was not 
the situation herein. Defendant understood his position 
and was interested in obtaining as much consideration 
as possible on his sentence. He was sentenced to 10 
years when the maximum sentence for the offense was 
50 years. This was a lighter sentence than those re- 
ceived by his accomplices and in view of defendant’s 
record, and the nature of the offense, a lenient one. 

Defendant’s motion to vacate was properly denied. 

AFFIRMED. 
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Rosert L, WESTENBURG, APPELLANT, V. CARROLL WEEDLUN, 
Director oF Motor VEHICLES OF THE STATE OF 
NEBRASKA, APPELLEE. 

198 N. W. 2d 566 


Filed January 14, 1972. No. 38081. 


1. Motor Vehicles: Administrative Law. The revocation of a li- 
cense to operate a motor vehicle under the point system is a 
ministerial act. 

2. Motor Vehicles: Administrative Law: Statutes. When his rec- 
ords disclose that any person has accumulated a total of 12 or 
more points within 2 years, the Director of Motor Vehicles is 
required by section 39-7,129, R. R. S. 1943, to summarily re- 
voke the license and privileges of such person to operate a 
motor vehicle in this state. 

: The ministerial administrative au- 

thority vested in the Director of Motor Vehicles by the statute 

requires that he apply the applicable violation sections of the 
motor vehicle statute to the information properly furnished to 

him under the requirements of section 39-796, R. S. Supp., 1969. 


Appeal from the district court for Lancaster County: 
WILLIAM C, Hastines, Judge. Affirmed. 


A. James McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and Cuinron, JJ. 


Wuilte, C, J. 

Pursuant to the authority of section 39-7,129, R. R. S. 
1943, the motor vehicle operator’s license of plaintiff 
was revoked by the Director of Motor Vehicles for the 
accumulation of 12 points within a 2-year period. Plain- 
tiff appeals from an order of the district court sustaining 
the revocation. We affirm the judgment of the district 
court. 

Plaintiff contends that the director exceeded his stat- 
utory authority in assessing 3 points for a speeding vio- 
lation which took place July 12, 1970. Under the pro- 
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visions of subsection (11) of section 39-7,128, R. R. S. 
1943, the number of points assessed for a speeding vio- 
lation depends on the extent which the applicable speed 
limit was exceeded; 3 points are assessed only where 
the speed limit was exceeded by more than 10 miles per 
hour. The abstract of conviction for the violation in 
question indicates that section 39-723, R. 8. Supp., 1969, 
was violated, and describes the offense as _ follows: 
“Speeding; 72 MPH. at night by Vascar.” Plaintiff con- 
tends that it is not possible to tell from the abstract to 
what extent the speed limit was exceeded, and that 
consequently the director could assess only the minimum 
of 1 point, rather than the maximum of 3. Had less than 
3 points been assessed, plaintiff would not have an ac- 
cumulation of 12 points, and his license could not have 
been revoked. 

Subsection (1) of section 39-723, R. S. Supp., 1969, 
sets out the various speed limits on highways and roads: 
“(a) seventy-five miles per hour upon any part of the 
National System of Interstate and Defense Highways or 
upon any freeway as defined in section 39-1369, (b) sixty- 
five miles per hour between the hours of sunrise and 
sunset, and sixty miles per hour between the hours of 
sunset and sunrise, upon any concrete, brick, macada- 
mized, or other hard-surfaced highway, or upon any 
other highway that is part of the state highway system, 
or (c) fifty miles per hour upon any gravel, dirt, or other 
highway or road that is not hard surfaced, except upon 
any highway that is a part of the state highway system.” 

The abstract in question shows that the plaintiff was 
going 72 miles per hour “at night.” It is apparent, 
therefore, that he was not on an interstate or other free- 
way, because speeds of 75 miles per hour are permitted 
night and day on such roads. For either of the re- 
maining classes of roads with which the statute deals, a 
speed of 72 miles per hour at night would exceed the 
speed limit by more than 10 miles per hour, thus re- 
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quiring an assessment of 3 points against the driver’s 
license of the offender. 

The plaintiff contends that the director’s power is 
purely ministerial and that, therefore, he is forbidden 
to indulge or apply the above analysis and interpreta- 
tion. In other words, he says that the director’s minis- 
terial duties blind him from anything but the four 
corners of the above abstract. Of course, the duties 
of the director to assess points and to revoke licenses 
are ministerial. § 39-796, R. S. Supp., 1969; Lutjemeyer 
v. Dennis, 186 Neb. 46, 180 N. W. 2d 679. 

The various statutes involved require the director to 
relate the reports of convictions in abstracts to the ap- 
plicable law. He cannot, in performing his duty, assess 
the points in a void. A common sense reading of the 
statute, in light of the information supplied here, would 
lead to no other conclusion than that the director was 
required to assess 3 points for speed in excess of 10 
miles per hour above the speed limit. The assessment 
of 3 points, therefore, was ministerial in nature only. It 
was neither necessary nor required that the court sub- 
mitting the abstract recite the particular section of the 
statute applicable. 

In Lutjemeyer v. Dennis, supra, this court rejected a 
contention that an abstract of conviction which described 
the offense as “violating auto signal” was insufficient 
because it did not specify that this had been done while 
driving a motor vehicle. 

The contentions of the plaintiff are without merit. 
The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JAMES THOMPSON, 
APPELLANT. 
193 N. W. 2d 561 


Filed January 14, 1972. No. 38100. 


Criminal Law: Sentences: Appeal and Error. Where punish- 
ment of a statutory offense is left to the discretion of the court, 
a sentence imposed within the statutory limits will not be dis- 
turbed unless an abuse of discretion appears. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


Joseph D. Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLinton, JJ. 


WuiteE, C. J. 

The sole question presented by this appeal is the ex- 
cessiveness of the district court’s indeterminate sentence 
of not less than 5 years or more than 10 years in the 
Nebraska Penal and Correctional Complex for the crime 
of forgery. We affirm the judgment and sentence of the 
district court. 

The record in this case shows that the appellant had a 
prior conviction for burglary. He admitted in open court 
that he had both escaped from jail and participated in 
the theft of an automobile. At the same time, charges 
were pending against the appellant for assault and 
battery and two further counts of burglary in Hall 
County, Nebraska. At the same time it appears that 
Keya Paha County had a warrant for the appellant’s 
arrest for burglary which had not been served. It also 
appears that on a previous conviction the appellant had 
been unsuccessfully paroled therefrom. It further ap- 
pears that the trial court in accepting the guilty plea 
and imposing the sentence, directed the dismissal of all 
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pending charges against the appellant, pursuant to a 
plea bargain. 

The maximum sentence for the crime of forgery is a 
period of 20 years and a fine not exceeding $500. No 
rule of law is better established in this state than the 
one where punishment of a statutory offense is left to 
the discretion of the court, a sentence imposed within 
the statutory limits will not be disturbed unless an 
abuse of discretion appears. State v. Martin, 185 Neb. 
699, 178 N. W. 2d 573. It is apparent, from the recital 
that we have made herein, that the district court did not 
abuse its discretion in imposing the sentence that it did 
under all of the circumstances. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 


GEORGE Rose Soppine & GRADING Company, INc., 
APPELLANT, V. CITY OF OMAHA, DouGLas County, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
198 N. W. 2d 556 


Filed January 21, 1972. No. 37972. 


1. Trial: Evidence: Witnesses: Appeal and Error. No formal of- 
fer to prove is required to obtain a review of a ruling of the 
trial court excluding the answer of a witness to a question, 
where the question itself clearly indicates what the party ex- 
pected to prove by the witness. 

2. Trial: Trespass: Damages. The failure to instruct the jury to 
return a verdict for nominal damages in an action for trespass, 
where the defendant admitted trespass, is error. 


Appeal from the district court for Douglas County: 
RUDOLPH TESAR, Judge. Reversed and remanded. 


Frank Meares, for appellant. 


Herbert M. Fitle, Frederick A. Brown, Edward M. 
Stein, James E. Fellows, Allen Morrow, John Abbott, 
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Verne Vance, George Selders, and Kent Whinnery, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ. 


White, C. J. 

By request for admissions, the defendant City of 
Omaha admitted pumping raw sewage onto plaintifi’s 
property at least 6 times in the years 1968 and 1969. In 
this trespass suit, plaintiff alleged damages to trees and 
that plaintiff was put to the expense of using road grading 
equipment to remove the raw sewage that blocked the 
driveway. 

The district court directed a verdict for the city be- 
cause of failure of proof that any tree damage was proxi- 
mately caused by the flow of the sewage. It refused to 
hear testimony on the issue of the reasonable cost and 
expense of the removal of the sewage from the plaintiff’s 
driveway. We reverse the judgment of the district court. 

Amidst a series of questions to the plaintiff concern- 
ing the value of the trees allegedly damaged by the 
sewage, the record reveals the following colloquy upon 
direct examination of plaintiff: “Q. BY MR. MEARES: 
How many hours did you spend grading after the sewage 
spilling? THE COURT: What was the question? MR. 
MEARES: Do you know how many hours you spent 
grading after the sewage—MR. STEIN: I will object to 
that as not within the issues. THE COURT: I will sus- 
tain the objection; not within the issues. MR. MEARES: 
I think that is in the Petition. Just bear with me a 
moment. Paragraph 7 of the Petition speaks of road 
grading. MR. STEIN: This is the value of the trees 
that you are asking. THE COURT: That is correct. 
The objection is sustained.” 

It is clear from the record that the above ruling of 
the court was based on the following exchange between 
plaintiff’s counsel and the court during his attempt to 
prove tree damage: “Q. BY MR. MEARES: And what 
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is the value of those trees that you burned in ’66? MR. 
STEIN: I will object to that as lack of proper and 
sufficient foundation, and also the conditions of the trees 
when he burned them; no evidence of valuation, and the 
condition also. THE COURT: Is it your theory that 
your damage is limited to the amount of trees which 
have been burned; is (this) your theory that you are 
proceeding under now? MR. MEARES: That were de- 
stroyed, yes your Honor. THE COURT: That is what 
you are proceeding on? MR. MEARES: First the burn- 
ing—THE COURT: Is that the theory? MR. MEARES: 
Yes. THE COURT: I think you better lay a little more 
foundation.” (Emphasis supplied.) 

The plaintiff had attempted to prove the value of his 
trees at the time of the planting. Having difficulty, he 
attempted to show the value of the trees (nothing else) 
in the year some were pulled out and burned. : 

Further analysis is superfluous. A fair construction 
of counsel’s statement is an admission that the tree 
damage claimed was limited to those that had to be 
burned. We find no indication whatsover of any aban- 
donment of the entirely separate allegation of expense 
of removal of the sewage from his premises. To bar 
competent proof of this allegation was error, especiully 
since general pleadings are to be liberally construed. 
State ex rel, Spillman v. Farmers State Bank of Adams, 
115 Neb. 46, 211 N. W. 178; Paup v. American Tel. & Tel. 
' Co., 124 Neb. 550, 247 N. W. 411. 

There was no offer of proof, but the questions pro- 
pounded fairly indicate what plaintiff sought to establish 
by the answers under the corresponding allegation of the 
petition. See Williams v. Fuller, 68 Neb. 354, 94 N. W. 
118. See, generally, Comments, Offers of Proof in Ne- 
braska, 43 Neb. L. Rev. 105 (1963); 88 C. J. S., Trial, §§ 
73, 74, pp. 179, 180, 181. The limitations of the proof and 
the sustaining of the objection were reversible error. 

We further point out, on remand, since the trespass 
was admitted, that the plaintiff was entitled to an award 
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of nominal damages. See Kochenthal v. Omaha & C. 
B. St. Ry. Co., 122 Neb. 244, 240 N. W. 295. 
The judgment is reversed and the cause remanded for 
a new trial. 
REVERSED AND REMANDED. 
BosLauGu, J., concurs in result. 
CLINTON, J., participating on briefs. 


SIDNEY F, KEENAN, APPELLEE AND CROSS-APPELLANT, V. 
RACHEL SwWirt KEENAN, APPELLANT AND CROSS-APPELLEE. 
193 N. W. 2d 568 


Filed January 21, 1972. No. 38005. 


Equity: Trial: Evidence: Appeal and Error: Witnesses. Actions 
in equity on appeal to this court are triable de novo, subject, 
however, to the rule that when credible evidence on material 
questions of fact is in irreconcilable conflict this court will, in 
determining the weight of the evidence, consider the fact that 
the trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the facts 
rather than the opposite. 


Appeal from the district court for Scotts Bluff County: 
TeEpD R. Ferpier, Judge. Affirmed as modified. 


Wright, Simmons, Hancock & Hall, for appellant. 
Van Steenberg, Winner & Brower, for appellee. 


Heard before Wuirt, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwToN, and CuiIntTon, JJ. 


Newton, J. 

This is a divorce action. Defendant appeals and 
plaintiff cross-appeals. Each claims the evidence justi- 
fies a decree of divorce on his or her part but is insuffi- 
cient to sustain a decree for the other. Questions per- 
taining to the allowance of alimony are also presented. 
The district court found in favor of plaintiff but allowed 
temporary support money and permanent alimony. We 
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affirm the judgment of the district court subject to a 
minor modification. 

Plaintiff was 71 years of age and a former rancher. 
He had known defendant, who was a resident of Arkan- 
sas, for many years. She was 63 years of age and a maid- 
en lady. Plaintiff’s first wife died in March 1969. He 
was in ill health, suffering from diabetes, arthritis, and an 
ulcer. He felt he needed someone to take care of him but 
was very reluctant to enter a nursing or rest home. In 
May he visited defendant in her home and was fully 
aware of its run-down condition and the circumstances 
under which she lived. He returned to Arkansas in 
December, became engaged, and the parties married on 
December 31, 1969. 

He had given the defendant a $1,500 ring, loaned $1,400 
to defendant’s sister, gave defendant several presents, 
the sum of $500 the first month cf the marriage, and 
$300 per month thereafter. He was importuned to repair 
the house but refused on the ground it was not worth 
the expense. He paid hospital expenses for defendant, 
but when she received insurance money covering these 
expenses, she retained it. He had retained his home in 
Nebraska and hoped to be able to spend part of each 
year there, but defendant was not amenable to this. The 
marriage was never consummated for which each holds 
the other responsible. Plaintiff concluded that defend- 
ant’s primary interest was not in him, but in his wealth 
and what could be gotten from him. He returned to his 
Nebraska home on May 4, 1970, then returned to Arkansas 
with two sisters on May 9. Defendant was still unwilling 
to go to Nebraska with plaintiff. At that time he in- 
formed defendant he was leaving and sought to obtain 
his various items of property. His sisters were ordered 
out of the house and physically evicted. Plaintiff was 
forcibly restrained but got away in his automobile 3 days 
later on the pretext of going on some errands downtown. 
The evidence is conflicting and determination of the 
facts by the trial court must be given consideration. 
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“Actions in equity on appeal to this court are triable 
de novo, subject, however, to the rule that when credi- 
ble evidence on material questions of fact is in irrecon- 
cilable conflict this court will, in determining the weight 
of the evidence, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying, and 
must have accepted one version of the facts rather than 
the opposite.” Parkhurst v. Parkhurst, 184 Neb. 687, 
171 N. W. 2d 243. 

Plaintiff made payments of $200 per month for 17 
months for defendant’s support and has paid $500 to cover 
defendant’s expenses of litigation. During the short 
period of 4 months during which the marital relationship 
endured, defendant received at least $1,400, various gifts 
including a $1,500 ring, and an unspecified amount of in- 
surance money. The decree awards her the further sum 
of $7,500 and taxes costs, including an allowance of 
$1,500 for attorneys’ fees, to plaintiff. Defendant ad- 
mitted when testifying that she was no worse off finan- 
cially after the separation than before the marriage and 
considering all the circumstances, including the duration 
of the marital relationship, we find that she has been 
reasonably recompensed under the decree of the trial 
court. 

The judgment of the district court is affirmed subject 
to the following. Plaintiff may withhold from the sum 
of $7,500, allowed as permanent alimony, the sum of 
$1,500 until such time as the personal property awarded 
to ‘him, and now in defendant’s hands, is delivered to 
him in Scottsbluff, Nebraska. Defendant is allowed the 
sum of $350 for the services of her attorneys in this court. 

AFFIRMED AS MODIFIED. 
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STATE OF NEBRASKA EX REL. RAYMOND P. MEDLIN, JR., 
County ATTORNEY OF BooNE CouUNTY, APPELLEE, V. GARY 
CHOAT ET AL., APPELLANTS, IMPLEADED WITH RICHARD 


MICHAELS ET AL., APPELLEES. 
193 N. W. 2d 739 


Filed January 21, 1972. No. 38012. 


1. Schools and School Districts: Statutes: Administrative Law. A 
county committee for school district reorganization is not a 
governing body within the ambit of section 84-1401, R. S. Supp., 
1969. 


: Although the county superintendent of 
schools is a nonvoting member of the county school district 
reorganization committee, he must be included in the maximum 
number permitted by section 79-426.05, R. R. S. 1943. 


Appeal from the district court for Boone County: 
C. THomas WHITE, Judge. Reversed and remanded with 
directions. 


Wilson, Barlow & Watson, for appellant. 


Raymond P. Medlin, Jr., and Perry, Perry & Witthoff, 
for appellee Medlin. 


Heard before Wurte, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and CLIntTon, JJ. 


SPENCER, J. 

This is an action in quo warranto brought by the 
county attorney of Boone County, Nebraska, to void and 
set aside the election of the members of the Boone County 
Committee for the Reorganization of School Districts, 
and to oust all of the elected members from their offices 
on said county committee. The trial court found the elec- 
tion invalid and ousted the elected members from office. 
The respondents, Gary Choat, Marvin Richards, Mandy 
Rasmussen, and Melvin Furby, were the only respondents 
to answer ‘and defend their right to the office to which 
they were elected. We reverse. 

The election at issue was conducted at a meeting of 
all members of the school boards and boards of education 
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of Boone County on December 22, 1969. The meeting was 
called by the county superintendent, by notice to every 
elective member of said school boards or boards of edu- 
cation, who were the only ones eligible to vote for mem- 
bers of the reorganization committee. No special notice 
. Of any nature was given to the general public, but the 
meeting was open to members of the general public who 
wished to attend, and some were present. The trial court, 
holding article 14 of Chapter 84, R. S. Supp., 1969, and 
specifically section 84-1405 thereof, to be applicable, 
voided the election. 

Section 84-1401, R. S. Supp., 1969, is as follows: ‘“Ex- 
cept as otherwise expressly provided by the Constitution. 
or the statutes of Nebraska, all convened meetings of 
govering bodies of all agencies, now or hereafter created 
by Constitution, statute, or otherwise pursuant to law, 
of the executive department of the State of Nebraska, 
of the independent boards, commissions, bureaus, com- 
mittees, councils, subunits, or any other administrative 
agencies, whether advisory or executive, of the State of 
Nebraska, or of any political subdivision of the State of 
Nebraska, exercising legislative, executive, or adminis- 
trative powers or supported in whole or in part by public 
funds or entrusted with powers of recommending the ex- 
penditure of, or actually expending, public funds shall 
be deemed to be a public meeting which shall be held in 
a public building except as provided in section 84-1402, 
and which shall be open in attendance to the public. 
Sections 84-1401 to 84-1405 shall not be construed to 
apply to any city having substantially similar require- 
ments in its home rule charter or to the Legislature or 
any committee thereof.” (Italics supplied.) 

Section 84-1402, R. S. Supp., 1969, is as follows: “The 
public policy of the State of Nebraska is that all public 
meetings should be preceded by some publicized notice 
specifying the time and place of all such meetings in 
order that the citizens of the state can intelligently ex- 
ercise their democratic privilege of appearing at public 
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sessions of governmental bodies. All such public meet- 
ings shall be held in the public building in which the 
governmental body conducting the meeting operates or is 
headquartered unless the publicized notice shall desig- 
nate another public building or other place. The min- 
utes of the governmental body, kept by the secretary or 
acting secretary of such body, shall record the manner 
by which such publicized notice was given.” 

We find the trial court was in error in holding these 
sections applicable to the election of the county commit- 
tee for school district reorganization. A reading of Chap- 
ter 84, article 14, R. S. Supp., 1969, demonstrates that the 
obvious intent of that article is to provide for public meet- 
ings of all governing bodies. We do not agree that the 
school district reorganization committee is the type of 
body contemplated by the statute. It is not a “govern- 
ing” body of any of the units or agencies embraced within 
the ambit of section 84-1401, R. S. Supp., 1969. 

A more serious question concerns the regularity of 
the election procedures, which, because of his ruling on 
the public notice question, was not considered by the trial 
court. Section 79-426.05, R. R. S. 1943, as it existed on 
the date of the election, provided so far as material here- 
in as follows: “There is hereby established in each 
county in the state a committee for the reorganization of 
school districts, to be known as the county committee. 
Each county committee shall be composed of not less 
than six nor more than ten members, no two of which 
shall be from the same district except in a county hav- 
ing fewer than six districts. The county committee of 
the county in which the schoolhouse or the administra- 
tive office of a joint district lying in two or more counties 
is located shall be designated to have within its juris- 
diction the territory of said joint district for the purpose 
or organizing school districts. One member of the county 
committee shall be the county superintendent of schools, 
who shall serve as a nonvoting member of the commit- 
tee. All of the members of school boards and boards of 
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education within the county and joint districts under 
the jurisdiction of that county committee shall, at a meet- 
ing called for that purpose by the county superintendent 
of schools within one hundred twenty days from August 
27, 1949, and each four years thereafter, (1) determine 
by a majority vote of those present the number of 
members of the county committee within the limits pre- 
scribed in this section, and (2) elect for a term of four 
years all the remaining members of the committee other 
than the county superintendent of schools. A simple 
majority of the elective members of the county commit- 
tee of counties in which the majority of districts are 
Class I school districts shall be chosen from Class I 
school districts with the remainder being chosen from 
other classes of school districts and with each class of 
school district having representation on the county com- 
mittee. At least one of the elective members shall not be 
a member of any school board or board of education.” 

The minutes of the meeting of December 22, 1969, in- 
dicate that a motion was adopted to have a board com- 
posed of 10 members. This would mean, as we interpret 
the statute, the election of 9 voting members, who with 
the county superintendent, a nonvoting member, would 
constitute a committee of 10. Of the nine, at least one of 
the elective members could not be a member of any 
school board or board of education. A motion was erron- 
eously adopted after the voting to declare the top 10 
elected. The superintendent of schools then certified 
the election of 10, who with himself made a board of 
11 members. While this procedure was irregular, it did 
not void the election of those properly elected. 

The law provides that a simple majority of elective 
members of the county committee of counties in which 
the majority of districts are Class I school districts, 
which includes Boone County, shall be chosen from 
Class I school districts. The remainder of the board 
then must be chosen from other classes of school districts, 
but each class of school districts should have representa- 
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tion on the committee. In the instant case, one mem- 
ber was chosen from a Class III district, two members 
from a Class II district, and the rernaining seven mem- 
bers certified from Class I districts. A simple majority 
of nine would be five. It is evident, therefore, that of 
the seven Class I members certified as elected, only the 
top five could legally be so certified. This means that 
only 8 of the 10 members certified as elected were prop- 
erly certified, and because only 9 were to be elected, 
there is 1 vacancy on the committee to be filled as pro- 
vided by law. If the other eight members are all mem- 
bers of school boards or boards of education, then some- 
one must be elected from other than a Class I district who 
is not a member of a school board or board of education. 
In any event, the member to be selected must be from 
other than a Class I district. 

The county superintendent assumed the board figure 
of 6 to 10 referred to in the statute meant elective board 
members. As set out heretofore, this was an erroneous 
interpretation. While the electors voted for 10 rather 
than 9 in this instance, it was merely an irregularity and 
in no way could have affected the result of the election. 

The statute provides several limitations on the mem- 
bership of the board, but does not delineate any par- 
ticular method of conducting the election, so any pro- 
cedures approved by the majority of the electors: within 
the limits of the act would be permissible. In this in- 
stance, only the top five candidates from Class I districts 
could be elected. The four others were required to come 
from other classes, with each class having at least one 
member on the board. 

The vote for the seven members of Class I districts 
certified, was as follows: 


NAME VOTES RECEIVED 
Mel Furby 33 
Bob Zoucha 29 
Gary Choat 29 


Mandy Rasmussen 27 
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Marvin Richards 25 
Don Skillstad 19 
Dick Michaels 18 


Dick Michaels, who received 18 votes, and Don Skillstad, 
who received 19 votes, are the two who should not have 
been certified as elected. It is to be noted that the votes 
of those who were properly certified range from 25 to 
33, substantially in excess of the two who should not 
have been certified. 

The judgment of the district court is reversed and 
the cause is remanded to the district court with directions 
to vacate the election of Don Skillstad and Dick Michaels; 
to confirm the election of the remaining eight members; 
and to direct them to fill the vacancy for the ninth spot 
as provided by law. 

REVERSED AND REMANDED WITH DIRECTIONS 


STATE OF NEBRASKA, APPELLEE, V. EDWIN J. OLTJENBRUNS, 
APPELLANT. 
193 N. W. 2d 744 


Filed January 21, 1972. No. 38013. 


1. Searches and Seizures: Probable Cause: Arrest: Criminal Law. 
In a warrantless search the controlling factor is whether the 
officer had reasonable grounds before the search to make an 
arrest; and in that connection the essential test is whether the 
facts available at the moment of the search would warrant a 
man of reasonable caution to believe that the action taken is 
appropriate. The existence of probable cause must be deter- 
mined by a practical, and not by any technical, standard. 

2. Criminal Law: Evidence: Statutes: Motor Vehicles. Under sec- 
tion 28-522, R. R. S. 1948, possession of a mini-bike without a 
certificate of registration is prima facie evidence of unlawful 
possession and concealment. 

3. Criminal Law: Searches and Seizures: Motor Vehicles. When 
there are in plain sight within a motor vehicle materials which 
are indicative of a criminal offense, a subsequent search is 
justified and legal. 

4, Criminal Law: Statutes: Evidence. Under section 28-522, R. R. 
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S. 1948, guilty knowledge may be established by circumstantial 
rather than direct evidence. 

5. Criminal Law: Statutes: Words and Phrases. Concealment, 
within the meaning of section 28-522, R. R. S. 1943, simply 
means any possession of goods in such a manner as to keep 
them from the rightful owner and an intent to deprive the 
owner of his property. 

6. Criminal Law: Trial: Attorneys at Law. The function of the 
prosecutor’s opening statement is to generally state the nature 
of the case; and it is within the discretion of the prosecutor how 
much or how little to comment specifically upon the evidence 
to be offered. 


Appeal from the district court for Madison County: 
GeorcEe W. Dirrrick, Judge. Affirmed. 


Richard E. Mueting, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CiinTon, JJ. 


Waite, C. J. 

This is a prosecution under section 28-522, R. R. S. 
1943, for concealing a motorcycle with knowledge that 
it had been stolen, with the intent to defraud the owner 
thereof. From a jury conviction and sentence in the 
district court, the defendant has appealed. We affirm 
the sentence and judgment of the district court. 

A mini-bike was stolen in a burglary of the Cleveland 
Farm Supply, an implement business, in Orchard, Ne- 
braska, sometime between the closing of the business 
on the evening of July 9, 1970, and the early morning 
of July 10, 1970. The owner of the business, Vern A. 
Cleveland, testified that he was the owner of a mini-bike 
on July 9, 1970. He described his mini-bike and gave 
its serial number. The invoice, bill of lading, manu- 
facturer’s statement of origin, and the mini-bike were 
then received in evidence. Officer Calhoun identified 
the mini-bike as the same one found in the pickup truck 
operated by the defendant. 
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The defendant was operating a pickup truck, owned 
by him and one Ernest C. Aldrich, in an easterly direc- 
tion on Omaha Avenue in Norfolk, Madison County, Ne- 
braska, at approximately 4:50 a.m. in the early morning 
of July 10, 1970. At the same time, police officer Cal- 
houn of Norfolk was at the intersection of Omaha Ave- 
nue and Logan Street in Norfolk, rerouting traffic around 
a house that was being moved. He stopped the pickup 
being operated by the defendant and advised him of 
the condition of the highway and that he would have 
to take a route through the town to get around the 
house which was being moved. Following this advice, 
the defendant proceeded to take the indicated route. As 
the defendant was making a turn to go north, the officer 
observed a number of items in the rear of the pickup 
truck, including the mini-bike owned by the Cleveland 
Farm Supply. It had been drizzling and raining that 
morning. The officer testified that the mini-bike was 
partially covered up. Besides the mini-bike, the officer 
observed as the pickup drove away from the point of 
original contact, a number of shotgun butts that were 
still bearing “manufacturer’s tags.” The evidence of 
ownership of the mini-bike was conclusive. Cleveland 
produced as evidence of ownership a bill of lading and 
an invoice and a manufacturer’s statement of origin, the 
latter two bearing the same serial number which ap- 
peared on the mini-bike. The mini-bike was unused and 
was in Cleveland’s shop for the purpose of sale. There 
is no evidence in the record of proof of ownership on 
the part of the defendant, no registration certificate, no 
invoice, no bill of sale, nor certificate of title. 

After the officer had observed the partially covered 
mini-bike and the new shotgun butts with the manu- 
facturer’s tags on them, he became suspicious and fol- 
lowed the defendant on the route to which he had di- 
rected him. After the officer’s observation of the above 
items in the rear of the pickup as defendant proceeded, 
the officer stopped the defendant and asked him for 


VoL. 187] JANUARY TERM, 1972 697 
State v. Oltjenbruns 


identification, which the defendant supplied. The offi- 
cer, after observing the contents of the pickup truck 
which we have described heretofore, informed the de- 
fendant that he was detained for investigation and took 
him to the police station. Other facts in connection with 
the arrest and the subsequent search of the pickup truck 
at the police station will be recited in the course of the 
Opinion. 

The defendant contends that the search was illegal 
and therefore the production in evidence of the mini- 
bike and the newly manufactured shotgun butts was 
erroneous and in violation of his Fourth Amendment 
rights. This court has had occasion to pass upon the 
applicable principles governing the determination of 
the validity of a warrantless search either with or with- 
out an arrest in many cases. We summarize by stat- 
ing that we have held that in a warrantless search the 
controlling factor is whether the officer had reasonable 
grounds before the search to make an arrest; and in 
that connection the essential test is whether the facts 
available at the moment of the search would warrant 
a man of reasonable caution to believe that the action 
taken is appropriate. The existence of probable cause 
must be determined by a practical, and not by any tech- 
nical, standard. State v. Harding, 184 Neb. 159, 165 
N. W. 2d 723; State v. Goings, 184 Neb. 81, 165 N. W. 
2d 366; State v. Carpenter, 181 Neb. 639, 150 N. W. 2d 
129. 

In this case we have the situation of the defendant, 
who was a complete stranger to the officer, operating 
a pickup truck in the early morning hours and bearing 
a registration and license from a location two counties 
distant from the scene of his observation, and at a time 
at which no business is normally conducted. As the 
vehicle moved away from the officer he could observe 
in the rear box of the pickup a number of new shotgun 
butts with the manufacturer’s tags still on them, indicat- 
ing that they were new, and a new mini-bike, which 
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were partially covered with some blankets or rugs. After 
making this observation the officer overtook the de- 
fendant for the purpose of further investigating what he 
had already seen in plain sight in the rear box of the 
pickup. From the record it is inferred that on the in- 
spection of these objects which he had already seen, the 
officer determined, and it was a fact, that there was no 
certificate of registration for the mini-bike or any other 
proof of ownership to the objects observed. Section 
28-522, R. R. S. 1943, provides that possession of a motor- 
cycle without a certificate of registration to the possessor 
is prima facie evidence of guilt under the particular 
statute the defendant was prosecuted on. The officer 
having observed absence of any evidence of registration 
on the mini-bike, and lack of any indicia of ownership 
to it, was clearly entitled to act upon these facts which 
are prima facie evidence of guilt under the statute. No 
explanation of defendant’s possession appears in the 
record. We point out further, as far as probable cause 
is concerned, that the possession by the defendant of 
a number of apparently new shotgun butts with manu- 
facturer’s tags on them is a highly suspicious circum- 
stance. Directly pertinent is what we recently said in 
State v. Rys, 186 Neb. 341, 183 N. W. 2d 253, as: follows: 
“There are numerous cases holding that when materials 
in an automobile which are indicative of a criminal of- 
fense are in plain sight of an officer looking into the 
automobile from the outside, a search is justified and 
legal.” 

Applying a practical, and not a technical standard, 
and realizing that a police officer is free to draw upon 
the general knowledge that he has developed in the 
course of his training and experience, and considering the 
totality of the circumstances, we have no doubt that the 
materials observed in the pickup, together with the other 
suspicious circumstances of the hour of the day and the 
foreign registration of the truck, were sufficient prob- 
able cause to justify the retention and the search. The 
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analogy to our holding in State v. Carpenter, supra, 
is quite obvious. There, as here, we were dealing with 
a motor vehicle from another county with a foreign regis- 
tration that was observed at an early morning hour. 
And again, in the process of identifying the vehicle and 
the occupants, and without having already made any 
arrest, the police officers observed in plain sight certain 
objects (burglary tools) which gave the appearance 
of being tools of such a character as to be susceptible 
to use for burglary purposes; and, for the possession of 
which tools, the vehicle occupants offered no satisfactory 
explanation to the officers. We held in that case, on 
its facts, the officers were justified in making a subse- 
quent search of the vehicle and, based upon the informa- 
tion acquired thereby, arresting the occupants. As 
we see it, this case is stronger than that of State v. 
Carpenter, supra, for the reason that the observation of 
the materials in this case discloses affirmatively that they 
were without registration or indicia of ownership and 
were, therefore, presumptively stolen. We therefore 
hold that the search and the arrest were with probable 
cause and there is no merit to this contention by the 
defendant. 

The defendant contends that there was insufficient 
evidence of exclusive possession and his knowledge of 
the truck contents to sustain the conviction. Under the 
facts in this case the following from State v. Rys, supra, 
is applicable, wherein we said: “Ordinarily, when liquor, 
narcotics, or contraband materials are found on a de- 
fendant’s premises or in an automobile possessed and 
operated by him, the evidence of unlawful possession is 
deemed sufficient to sustain a conviction in the absence 
of any other reasonable explanation for its presence.” 
(Emphasis supplied.) The evidence of the defendant’s 
operation and the possession of the automobile is undis- 
puted. There is no merit to this contention. 

Defendant contends that there is no proof of his 
knowledge that the mini-bike was stolen. The answer is 
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that the very section of the statute under which the 
defendant is being prosecuted, section 28-522, R. R. S. 
1943, makes the fact that the defendant had no registra- 
tion for the mini-bike a presumption not only that he 
knew it was stolen but also that he is the one who stole 
it. Independent of the statutory presumption, there is 
no rule which requires that guilty knowledge must be 
established by direct evidence; rather, the element of 
guilty knowledge and intent may be established by 
purely circumstantial evidence. The facts herein recited 
coupled with the unexplained possession of recently 
stolen goods is sufficient circumstantial evidence upon 
which the jury may base a finding of guilty knowledge 
or intent. State v. Henry, 174 Neb. 432, 118 N. W. 2d 
335; State v. Solano, 181 Neb. 716, 150 N. W. 2d 585; 
State v. Perez, 182 Neb. 680, 157 N. W. 2d 162. 

The defendant next contends there was no evidence 
that he actually concealed the mini-bike, that being one 
of the elements of the offense under the statute, section 
28-522, R. R. S. 1943. The defendant would. have us in- 
terpret the word “conceal” out of context with the 
meaning and the purpose of the statute. It does not 
mean that there must be proof that the defendant liter- 
ally and completely concealed both himself and the 
stolen articles from all public view. It simply means 
that he takes possession of the goods in such a manner 
as to conceal them from the rightful owner and deprive 
the owner of his property. Bailey v. State, 115 Neb. 77, 
211 N. W. 200. 

It is contended there is not appropriate evidence of 
ownership. He contends this because, apparently, the 
name of the complaining witness is not recited as the 
assignee in the manufacturer’s certificate. Section 60- 
105, R. S. Supp., 1969, does not require this. All that 
section requires is that the owner have actual physical 
possession and that he have a title or a manufacturer’s 
or importer’s certificate. Both conditions exist here. 
Cleveland’s oral testimony of the operation of the busi- 
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ness, the possession of the exact mini-bike, and the 
identification of the serial number of the mini-bike are © 
sufficient evidence of ownership to justify the jury’s 
findings in that respect. We observe also that along 
with the manufacturer’s certificate there is in evidence 
the original invoice and the bill of lading to Cleveland 
which clearly establish ownership in the complaining 
witness. 

The defendant contends that he is entitled to reversal 
because of error in the opening statement of the prose- 
cution in that the prosecuting attorney failed and neg- 
lected to mention in it some of the essential elements 
of the offense charged. There is a conflict in evidence 
in this respect, but we do not resolve this conflict. The 
statute requires that counsel for the state must state the 
case of the prosecution and may briefly state the evi- 
dence by which he expects to sustain it. It contains no 
requirement that the prosecution must specifically enu- 
merate all of the necessary elements of the offense. This 
contention is totally without merit. 

The contentions of the defendant cannot be sustained. 
No prejudicial error appears in the record of this case. 
The judgment and sentence of the district court are cor- 
rect and are affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, Vv. HERMAN HOFFMEYER, 
APPELLANT. 
193 N. W. 2d 760 


Filed January 21, 1972. No. 38059. 


- 1. Trial: Words and Phrases: Witnesses. A question is leading 
when it is so framed as to suggest to the witness the answer 
which is desired of him. Conversely, a question is not leading 
where it does not in any way indicate or suggest the answer 
desired. 

2. Trial: Courts: Witnesses: Criminal Law. The trial court in a 
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criminal case has a large, though not unlimited, discretion in 
granting or refusing permission to ask a witness a leading 
question. The discretion is a legal one and subject to proper 
limitations. 

38. Criminal Law: Venue: Courts: Appeal and Error. A request for 
a change of venue in a criminal case is addressed to the sound 
discretion of the trial court, and its ruling thereon will not be 
disturbed unless there is an abuse of such discretion. 

4, Criminal Law: Evidence: Trial. As a general rule, evidence of 
other crimes is not admissible to prove the guilt of the defend- 
ant of the particular crime charged. There are exceptions, 
however, to this rule. Such evidence is relevant and admissible 
if it tends to prove a particular criminal intent which is neces- 
sary to constitute the crime charged. 


Appeal from the district court for Adams County: 
Norris CHADDERDON, Judge. Affirmed. 


George D. McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WHITE, C. J.. SPENCER, BOSLAUGH, SMITH, 
McCown, NEewTon, and. CLinTon, JJ. 


SPENCER, J. 

This is an appeal by Herman Hoffmeyer from a con- 
viction for the crime of fondling a minor. Defendant 
admitted touching the sexual organs of an 8-year-old 
girl, but contends it was purely accidental and wholly 
unintentional. We affirm. 

Defendant sets out 12 assignments of error, but dis- 
cusses. only 5 of them in his brief. In accordance with 
Revised Rules of the Supreme Court, 1967, Rule 8a2(3), 
defendant has limited himself to those discussed. In 
passing, we note that among the assignments not dis- 
cussed is an allegation that the verdict is not sustained 
by sufficient evidence. We have carefully examined the 
record, and the evidence was amply sufficient to pre- 
sent a jury question. 

The first assignment discussed by defendant is that the 
trial judge was not justified in permitting the asking 
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of leading questions. During the examination of a 14- 
year-old female witness, the prosecutor asked the fol- 
lowing question: “Q. Let’s stay with Paula and Debbie. 
Was there any conversation as to their panties?” De- 
fendant’s objection to the question as leading was over- 
ruled. We do not consider the question to be improper. 
In general, a question is leading when it is so framed 
as to suggest to the witness the answer which is desired 
of him. Conversely, a question is not leading where it 
does not in any way indicate or suggest the answer 
desired, 

Our law is well settled that a trial court in a criminal 
case has a large, though not unlimited, discretion in 
granting or refusing permission to ask a witness a lead- 
ing question. The discretion is a legal one and subject 
to proper limitations. See State v. Burton, 174 Neb. 
457, 118 N. W. 2d 502. As we said in that case, it is 
usual and proper for the court to permit leading questions 
in conducting the examination of a witness who is im- 
mature, unaccustomed to court proceedings, inexperi- 
enced, agitated, terrified, or embarrassed while on the 
stand, and lacking in comprehension of the questions 
asked. 

The second assignment of error discussed by defend- 
ant was the overruling of defendant’s motion for con- 
tinuance and change of venue because of an inflamma- 
tory letter or article which appeared in the “Vox Populi” 
section of The Hastings Daily Tribune the week before 
the trial. The letter relates to the molestation of the 
daughter of the writer and refers to the fact that within 
a week the man was out on bond and there was nothing 
that could be done about it. The editor of The Hastings 
Daily Tribune was called as a witness in defendant’s 
trial. He testified that the letter had no reference what- 
ever to the defendant. He further testified that of his 
own. personal knowledge the person referred to in the 
“Vox Populi” letter was not the defendant. 

The request for a change of venue in a criminal action 
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is addressed to the sound discretion of the trial court, and 
its ruling thereon will not be disturbed unless there 
is an abuse of such discretion. See State v. Losieau, 174 
Neb. 320, 117 N. W. 2d 775. In passing, we also observe 
that the defendant passed the jury for cause after he 
had a full opportunity to learn if any of them had read 
the article in question. 

Defendant’s third assignment of error is directed to 
the overruling of his motion for a mistrial when the 8- 
year-old companion of the prosecutrix, who was also in- 
volved on the occasion in question, testified as follows: 
“Q. What happened then, Paula? A. Well, he asked me 
to get on his lap, and I did, and then he asked me about 
the underwear. And after I told him, then he asked me 
if he could see my—between my legs. Q. What happened 
then, Paula? A. Well, he felt it. Q. Did he put his 
hands in your panties, honey? A. Yes. Q. Did he touch 
or rub it, honey? A. Yes.” It is a general rule that evi- 
dence of other crimes is not admissible to prove the 
guilt of the defendant of the particular crime charged. 
There are exceptions, however, to this rule. Such evi- 
dence is relevant and admissible if it tends to prove a 
particular criminal intent, which is necessary to consti- 
tute the crime charged. See State v. Putnam, 178 Neb. 
445, 133 N. W. 2d 605. This was a similar act, which 
occurred at approximately the same time, at the same 
place, and, in view of the defendant’s defense of acci- 
dental or inadvertent touching, is relevant to show intent 
or motive. The jury was properly instructed that the 
evidence in question was received solely for the limited 
purpose of showing the intent or motive of the accused 
in the particular act charged. 

Defendant’s fourth assignment of error is directed to 
the sustaining of an objection to the following question 
he asked prosecutrix’ mother: “Q. Have you in times 
past had occasion to warn Lisa not to take candy from 
strangers or get in the car with strangers, particularly 
strange men?” As an original question, defendant’s con- 
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tention has merit. Here, it is nonprejudicial, or at best 
harmless error. Prosecutrix’ mental state was not in 
issue, and the prosecutrix herself testified during cross- 
examination to exactly the facts which the defendant 
sought to elicit from her mother, so that the evidence 
was merely cumulative. 

The last assignment of error discussed by defendant 
refers to the sustaining of an objection to the following 
question: “Q. Now, Mr. Hoffmeyer, I would like to 
have you tell this jury what your attitude and feeling 
is towards small children and towards small girls.’ The 
objection was sustained as not material nor relevant. De- 
fendant was charged with indecently fondling a minor. 
Evidence of mens rea at the time of the act was admissi- 
ble and defendant was permitted to testify about his 
mental state at that time. His attitude generally towards 
young children at other times was immaterial. 

The judgment is affirmed. 

AFFIRMED. 


VERNON MIDDLEBROOK, APPELLANT, Vv. MAuRICcE H. SIGLER, 
WARDEN, NEBRASKA PENAL COMPLEX, APPELLEE. 
193 N. W. 2d 572 


Filed January 21, 1972. No. 38068. 


Habeas Corpus: Probable Cause: Words and Phrases. Habeas cor- 
pus is a writ of right but not a writ of course, and probable 
cause for its allowance must be shown. 


Appeal from the district court for Lancaster County: 
WILLIAM C. Hastincs, Judge. Affirmed. 


Vernon Middlebrook, pro se. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WHITE, C. J., SPENCER, BosLAuGH, SmiTH, 
McCown, Newton, and CLinTon, JJ. 
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Situ, J. 

Vernon Middlebrook on January 20, 1971, petitioned 
for a writ of habeas corpus. He alleged that the warden 
had not allowed him certain credits on his sentence. The 
district court denied the writ. Middlebrook appeals. 

Middlebrook asserts that we should determine his date 
of discharge to be January 8, 1973. The State points out 
that the warden has credited him with approximately 
222 months for county jail time. The dispute is prob- 
ably at an end, but we place our decision on another 
ground. 

Habeas corpus is a writ of right but not a writ of 
course, and probable cause for its allowance must be 
shown. In re Application of Dunn, 150 Neb. 669, 35 
N. W. 2d 673 (1949). Middlebrook had no judicial rem- 
edy, and rightly so. 

AFFIRMED. 


STATE or NEBRASKA, APPELLEE, v. LUGEAN R. Moraan, Jr., 
APPELLANT, 
193 N. W. 2d 742 
Filed January 21, 1972. No. 38095. 


Criminal Law: Evidence. The test of the sufficiency of circum- 
stantial evidence in a criminal prosecution is whether the facts 
and circumstances tending to connect the accused with the 
crime charged are of such conclusive nature as to exclude to a 
moral certainty every rational hypothesis except that of guilt. 

Appeal from the district court for Douglas County: 

JoHn E. Murpuy, Judge. Affirmed. 


Walter J. Matejka and J. Patrick Green, for appellant. 


- Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BosLaucH, SmitH, McCown, 
NEWTON, and CLINTON, JJ. 
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McCown, J. 

Lugean R. Morgan, Jr., was tried and found guilty of 
breaking and entering a dwelling. He received a peni- 
tentiary sentence of 4 to 8 years and this appeal followed. 

At approximately 2 a.m., on August 21, 1970, Omaha 
police officers responded to a burglary-in-progress call 
and proceeded to 2614 North 33rd Street in Omaha, Ne- 
braska. As one of the police cruisers arrived in an 
alley behind the house, the officers saw two people near 
the back door of the house. The couple ran from the 
back door with police officers in pursuit. Officer O’Con- 
nor lost sight of the fleeing man momentarily, but 
searched at the point where he disappeared, and found 
the defendant curled up in some weeds and grass. The 
defendant was found within 50 feet of the back door. 
Another police officer apprehended a woman in the im- 
mediate area immediately thereafter. The back door of 
the residence was open and the door frame showed signs 
of forced entry. A stereo record player, a window fan, 
and records were found in the backyard of the residence. 
A TV set was found in the open trunk of a Chevrolet 
car parked in the alley behind the house. All of these 
items were identified as belonging to Otis Keys, who 
resided in the house. The car in the alley belonged to an 
acquaintance of the defendant. The defendant admitted 
having borrowed the car on some previous occasions, but 
denied specifically having borrowed it that night. The 
defendant also admitted knowing the woman who was 
arrested at the same time he was. 

The defendant’s testimony was that he was walking 
down the street when he saw the police cruisers and 
heard a shot. Upon hearing the shot, he ran from the 
street and sought cover. The evidence establishes that 
a shot or shots were fired, but the record is entirely in- 
conclusive as to who fired the shot and whether it oc- 
curred before, during, or after the flight of the couple 
from the back door of the house. 

The defendant asserts that the ‘evidence was insuffi- 
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cient to sustain the finding of guilty beyond a reason- 
able doubt. We cannot agree. While in some respects 
the evidence was circumstantial, it established a case 
almost as damning as if there had been an actual eyewit- 
ness to the specific act of burglary. 

The test of the sufficiency of circumstantial evidence 
in a criminal prosecution is whether the facts and cir- 
cumstances tending to connect the accused with the crime 
charged are of such conclusive nature as to exclude to 
a moral certainty every rational hypothesis except that 
of guilt. State v. Escamilla, ante p. 457, 191 N. W. 2d 
548; State v. Ortiz, ante p. 515, 192 N. W. 2d 151. 

While the evidence of the State and the testimony of 
the defendant were in conflict, the jury resolved those 
conflicts against the defendant. The question of the guilt 
or innocence of the defendant was clearly for the jury 
to determine under proper instructions safeguarding the 
rights of the defendant. The evidence here is more than 
sufficient to sustain the jury’s finding of guilt. 

The defendant also contends that the trial court com- 
mitted prejudicial error in giving an instruction con- 
cerning aiding and abetting. The evidence here was 
aimed at establishing the defendant’s participation as a 
principal. Even if it be assumed that the instruction 
as to aiding and abetting was erroneous, it could not 
have been prejudicial to the defendant. See Wilson v. 
State, 150 Neb. 436, 34 N. W. 2d 880. 

The judgment of the district court was correct and is 
affirmed. 

AFFIRMED. 


SraTEe oF NEBRASKA, APPELLEE, Vv. DECABOOTER WILLIAMS, 
APPELLANT. 
193 N. W. 2d 570 


Filed January 21, 1972. No. 38114. 
Criminal Law: Sentences: Appeal and Error. <A sentence within 
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the limits prescribed by statute will not be disturbed in the 
absence of an abuse of discretion. 


Appeal from the district court for Douglas County: 
Donatp J. Hamitton, Judge. Affirmed. 


Thomas P. Lott, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwron, and Ciinton, JJ. 


CuinTon, J. 

The defendant was charged with robbery under the 
provisions of section 28-414, R. R. S. 1943, found guilty 
by a jury, and sentenced to serve a term of not less than 
3 years nor more than 10 years in the Nebraska Penal 
and Correctional Complex. He appeals. The sole assign- 
ment of error is that the sentence is excessive. The 
claim is founded upon the premise that the crime of 
which the defendant was found guilty was a first offense 
and that he is only 19 years of age. 

The record discloses the defendant and a companion 
accomplished the robbery of a grocery store and its 
proprietor by an assault upon the person of the pro- 
prietor with a pair of scissors but without inflicting ser- 
ious personal injury. Defendant was the active perpetra- 
tor of the assault which consisted of an attack from the 
rear, grabbing around the neck with the arm, choking, 
thrusting a pair of scissors against the back, and later 
striking several times. After being released the victim 
secured a revolver from a place of hiding and cocked it, 
and went towerd the cefendant, who then, according 
to the victim, rushed at him with the scissors as if to 
stab him. The victim then shot the defendant, inflicting 
a minor wound. 

We have often said: A sentence within the limits pre- 
scribed by statute will not be disturbed in the absence 
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of an abuse of discretion. State v. Jurgens, ante p. 557, 
192 N. W. 2d 741. We cannot say the record establishes 


an abuse of discretion. 
AFFIRMED. 


Mrp-AmMeEriIca PIPELINE COMPANY ET AL., APPELLANTS, V. 
LELA BELLE WARREN, ADMINISTRATRIX OF THE ESTATE OF 
CHARLES WARREN JR., DECEASED, APPELLEE. 

LeELA BELLE WARREN, ADMINISTRATRIX OF THE ESTATE OF 
CHARLES WARREN, JR., DECEASED, APPELLEE, V. PANHANDLE 
CONSTRUCTION COMPANY ET AL., APPELLANTS. 

193 N. W. 2d 749 


Filed January 21, 1972. Nos. 38124, 38192. 


1. Master and Servant: Workmen’s Compensation. The general 
test in determining whether an employee is a servant of his 
original master, or of the party to whom he has been furnished, 
is whether in the particular service which he is engaged to 
perform he continues to be liable to the direction and control 
of his master, or becomes subject to that of the party to whom 
he is lent or hired. 

It is quite generally agreed that in order to 
transfer liability from the general employer to the one to 
whom the employee is loaned, there must be some consensual 
relationship between the loaned employee and the employer 
whose service he enters sufficient to create a new employer- 
employee relationship. Where an employee enters the service 
of another at the command and pursuant to the direction of 
the master, no new relationship is created. While the em- 
ployee may be subject to the direction of the temporary mas- 
ter, he is there in obedience to the command of his employer, 
and in doing what the new master directs him to do he is per- 
forming his duty to the employer who gave the order. Consent 
cannot be inferred merely from the fact that the employee 
obeyed the commands of his master in entering the services 
of another. 


Before such new relationship can be made 
effective the servant must understand that he is submitting 
himself to the control of the new master. 

4. Appeal and Error: Evidence: Judgments. If there is reason- 
able competent evidence to support the findings of fact in the 
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trial court, the judgment, order, or award will not be modified 
or set aside for insufficiency of the evidence. 


Appeals from the district court for Saunders County: 
Joun D. ZEILINGER, Judge. Affirmed. 


Pilcher, Howard & Dustin and Harold W. Kauffman 
of Gross, Welch, Vinardi, Kauffman, Schatz & Day, for 
appellants. 


John J. Higgins of Eisenstatt, Higgins, Kinnamon & 
Green, for appellee. 


Heard before WuiItTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


Newton, J. 

Two actions consolidated for trial purposes are involved 
here. In the first, the administratrix of the estate of 
Charles Warren, Jr., deceased, seeks to recover work- 
men’s compensation from the Panhandle Construction 
Company, hereinafter referred to as Panhandle. In the 
second, Mid-America Pipeline Company, hereinafter re- 
ferred to as MAPCO contends it was a special employer 
of Warren and, as such, liable under the workmen’s com- 
pensation laws. Both companies carried insurance with 
the same insurer and the cases presented may be de- 
terminative of the right of the administratrix to bring an 
action for negligence against MAPCO. 

The compensation court, and the district court on 
appeal, found Panhandle to be liable as a general em- 
ployer and further found that MAPCO was not a special 
employer of Warren and was not liable for workmen’s 
compensation. We affirm both judgments of the district 
court. 

Panhandle had been engaged as an independent con- 
tractor in the construction of portions of an anhydrous 
pipeline for MAPCO but had no part in the construction 
of MAPCO’s propane pipeline. In some instances the 
parties had written contracts for work to be done on a 
fixed-price basis. In other instances, Panhandle worked 
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under oral contracts on a cost plus 25 cents per foot basis. 
At the time of Warren’s accident, Panhandle was delayed 
in its written contract work because MAPCO had right- 
of-way problems and in the interim Panhandle was per- 
forming miscellaneous jobs on a cost plus or cost basis. 
On December 5, 1968, a break occurred in MAPCO’s 
propane line north of Yutan, Nebraska. MAPCO did not 
have the men and machinery available to repair the 
break. It requested help from Panhandle. Required 
were a back hoe, a back hoe operator and oiler, a winch 
truck with driver, a welding outfit and welder, and a 
truck with a lowboy trailer to haul the back hoe. MAPCO 
supplied its own supervisor to oversee the work. War- 
ren was a truck driver and the undisputed evidence 
shows that in connection with the pipeline break repair 
matter, his only job was to load the back hoe, haul it 
to the scene of the break, and unload it, then later to re- 
turn it. Warren was, and had been for many years, an 
employee of Panhandle. He received directions from 
his superior to load the back hoe and take it to the 
scene of the break which would be identified by a 
MAPCO representative who also suggested the use of 
back roads in getting there. Warren drove to the scene 
of the break, then got into an automobile, for an unknown 
purpose, and rode into the field with the MAPCO su- 
pervisor. An explosion occurred and both were killed. 
Apparently it was not unusual for Panhandle to assist 
MAPCO in small jobs of this nature and in such cases 
it billed MAPCO for extra work solely on a cost basis. 
This was done for the assistance rendered in connection 
with the propane line break. The invoice forwarded to 
and paid by MAPCO covered machine use, wages, social 
security, unemployment insurance, compensation insur- 
ance, etc. It may reasonably be inferred from this 
record that Panhandle, which received a considerable 
volume of contract work from MAPCO, was anxious to 
oblige MAPCO by assisting it in minor ways such as in 
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the case of the propane break and consequently per- 
formed this work on a cost only basis. 

Under these circumstances was Warren at the time of 
his death an employee of Panhandle, MAPCO, or both? 
Panhandle was his general employer. A Panhandle rep- 
resentative informed Warren he had a trip he wanted 
Warren to make, directed Warren to get the truck, load 
the back hoe, and to contact the MAPCO representative, 
who thereafter explained to Warren the site or location 
of the break. It is evident that in taking the back hoe 
to the vicinity of the pipeline break, Warren was follow- 
ing orders received from his superior in Panhandle. Once 
at the scene his only remaining duty was to unload the 
back hoe and its operator would take it in charge. His 
duties were not such as to place him in the slightest de- 
gree under the orders of the MAPCO supervisor. Why 
he got into the supervisor’s automobile remains in the 
realm of speculation. 

The following excerpts from Shamburg v. Shamburg, 
153 Neb. 495, 45 N. W. 2d 446, appear pertinent here. 
“* * * the general test in determining whether an em- 
ployee is a servant of his original master, or of the party 
to whom he has been furnished, is whether in the par- 
ticular service which he is engaged to perform he'con- 
tinues to be liable to the direction and control of his 
master, or becomes subject to that of the party to whom 
he is lent or hired. * * * 

«“* * * Tt is quite generally agreed that in order to 
transfer liability from the general employer to the one 
to whom the employee is loaned, there must be some 
consensual relationship between the loaned employee and 
the employer whose service he enters, sufficient to create 
a new employer-employee relationship. Where an em- 
ployee enters the service of another at the command and 
pursuant to the direction of the master, no new relation- 
ship is created. While the employee may be subject to 
the direction of the temporary master, he is there in 
obedience to the command of his employer, and in doing 
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what the new master directs him to do he is performing 
his duty to the employer who gave the order. * * * Con- 
sent cannot be inferred merely from the fact that the 
employee obeyed the commands of his master in entering 
the services of another.’ 

“* * * “Before such new relationship can be made 
effective the servant must understand that he is submit- 
ting himself to the control of the new master.’ ” 

The record indicates that at all times Warren was fol- 
lowing the orders of his general employer and was not 
subjected, either by his employer or himself, to the con- 
trol of MAPCO. 

Pertinent also is the following rule: “On appeal of 
a workmen’s compensation case to the Supreme Court, if 
there is reasonable competent evidence to support the 
findings of fact in the trial court, the judgment, order, 
or award will not be modified or set aside for insuffi- 
ciency of the evidence.” Gifford v. Ag Lime, Sand & 
Gravel Co., ante p. 57, 187 N. W. 2d 285. See, also, Bole 
v. S.M.LS. Trucking Co., ante p. 341, 190 N. W. 2d 780. 

The contention of Panhandle that it is not properly 
taxed with attorney’s fees is based on its claim that it 
was not, at the time of the accident, the employer of 
Warren. In view of the foregoing, this contention is 
without merit. 

The judgments of the district court are affirmed. Ap- 
pellee is awarded an attorney’s fee in the sum of $500 
for services in this court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LEO W. CLIFTON, 
APPELLANT. 
193 N. W. 2d 558 
Filed January 21, 1972. No. 38155. 


1. Criminal Law: Guilty Plea: Constitutional Law. When a de- 
fendant voluntarily and understandingly enters a plea of guilty 
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with full knowledge and understanding of a prior violation of 
his constitutional rights, the plea of guilty waives such rights. 

2. Criminal Law: Probation and Parole: Appeal and Error. Sus- 
pension of sentence and granting of probation is discretionary 
with the trial court and in the absence of an abuse of discretion 
the trial court’s determination will not be disturbed. 


Appeal from the district court for Lancaster County: 
Witu1aAM C. Hastines, Judge. Affirmed. 


Leonard Dunker and Dean & Badami, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BosLAucH, SMITH, 
McCown, Newton, and CLinton, JJ. 


Cuinton, J. 

Defendant was charged in the trial court with operat- 
ing on July 21, 1970, a motor vehicle while under the in- 
fluence of alcoholic liquor and that this was his third 
offense. 

On October 20, 1970, he appeared with his counsel, 
was arraigned, and entered a plea of not guilty. On No- 
vember 24, 1970, through his attorney he moved to sup- 
press certain evidence as follows: (a) Admissions of 
the defendant of drinking; (b) all statements made by 
the defendant after his arrest as well as and including 
all tests of a physical nature performed by the defend- 
ant at the requests of the officers; and (c) urine speci- 
men. The sole grounds of the motion to suppress was 
the allegation that “The officers failed to advise the de- 
fendant of his right to counsel pursuant to... (citing 
authorities). No other factual allegations of any kind 
were set forth in the motion. A hearing was held on 
the motion on November 27, 1970, at which time no 
evidence was presented but the following stipulation 
was entered into: “If the defendant, Leo W. Clifton, 
would testify he would testify that at the time of his 
arrest he was not given the Miranda warnings pursuant 
to the case of Miranda v. Arizona;... That if the police 
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officers, the arresting officers, were to testify they would 
testify they did not give the defendant, Leo W. Clifton, 
the Miranda warnings, nor did Mr. Clifton request an 
attorney.” It will be observed that the stipulation is 
somewhat broader than the motion in that it encompasses 
not only the failure to advise of right to counsel but the 
much broader scope of all warnings required by Miranda. 
However, it is also to be noted it does not appear from 
the stipulation that at the time of the admissions, what- 
ever they may have been, the defendant was in custody. 
Nor does the stipulation negative the possibility that the 
statements may have been volunteered and therefore 
not within the scope of Miranda. The trial court denied 
the motion to suppress. 

Thereafter on February 1, 1971, the defendant ap- 
peared with his attorney and indicated to the court that 
he wished to waive a jury trial and be tried by the court. 
At that time the court explained to the defendant the 
effect of such a waiver. The defendant reiterated his 
desire to waive a jury trial. 

On March 17, 1971, the defendant again appeared with 
his attorney and at that time asked leave to withdraw 
his plea of not guilty. The court by interrogation of 
the defendant determined he had not been incarcerated 
but had been out on bond; he had had every opportunity 
to talk to his lawyer that he wanted; he was fully ad- 
vised concerning the withdrawal of the plea; and this is 
what he wanted to do. The court granted leave to with- 
draw the not guilty plea. 

The defendant was rearraigned in the presence of his 
attorney. The information was read in full and the 
defendant, who reads English, followed along on a copy 
of the information as it was read. He was meticulously 
interrogated by the court as to whether he understood 
the charge. He said he did. He was asked how he in- 
tended to plead and he responded, “I am guilty.” He 
was asked about the allegations of the two prior convic- 
tions of driving while intoxicated and he acknowledged 
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he had been twice convicted of the charge. The court 
carefully and fully explained to him all the rights 
which he would waive by a plea of guilty and what the 
effect of such a plea would be, including the fact the 
penalty for the offense was a term in the correctional 
complex for a term of 1 to 3 years. The court asked him 
whether any law enforcement officer had used any force, 
violence, or threats to make him plead guilty against his 
will. He acknowledged they had not. He likewise ac- 
knowledged no promises had been made to him to in- 
duce him to plead guilty. The court ascertained from 
the defendant that his counsel was retained privately, 
that counsel had advised. him of his rights, and that coun- 
sel had performed satisfactorily as far as the defendant 
was concerned. 

The court inquired of counsel as to whether he felt 
the guilty plea was voluntary and intelligently made 
and with awareness as to the consequences. The attor- 
ney answered affirmatively. The court put to counsel 
this question: “From your investigation of the facts, 
and your knowledge of the law, do you think the plea 
which he is making is consistent with the facts and the 
law as you know it?” The attorney answered: “Yes, 
sir, I do.” 

The defendant was asked how he pled to the informa- 
tion and he responded, “Guilty.” 

Presentence investigation was made and on April 28, 
1971, defendant was again present with his counsel and 
was afforded the right of allocution which he declined 
to use. His attorney made a plea for probation. The 
court imposed sentence upon the defendant of 1 year’s 
confinement in the penal complex, ordered him not to 
drive from the date of sentence until 1 year after he 
was discharged from his sentence, and revoked his motor 
vehicle operator’s license. 

The defendant appeals and assigns as error: (1) The 
overruling of the motion to suppress; and (2) the refusal 
of the court to suspend sentence and grant probation. 
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We affirm the judgment of conviction and the sentence. 

A plea of guilty voluntarily and intelligently made 
waives any violation of known constitutional rights 
which may have preceded the plea. Here the plea was 
clearly voluntarily and intelligently made and the de- 
fendant and his attorney clearly knew of the failure of 
the police officers to give the Miranda warnings. For 
reasons best known to the defendant and his counsel 
he elected not to further assert his rights under Miranda 
in a trial below and if necessary in this court. There 
is nothing in the record to establish that the failure of 
the court to suppress (assuming but not holding that 
it should have been suppressed) the evidence induced 
the guilty plea. The record shows that admissions de- 
fendant may have made and results of the urine test 
were not used against him. His plea of guilty is under 
the circumstances here conclusive. State v. Cooper, 182 
Neb. 765, 157 N. W. 2d 412; McMann v. Richardson, 397 
U.S. 759, 90 S. Ct. 1441, 25 L, Ed. 2d 763. 

Suspension of sentence and granting of probation is 
discretionary with the trial court and in the absence of 
an abuse of discretion the trial court’s determination 
will not be disturbed. State v. Jurgens, ante p. 557, 192 
N. W. 2d 741. Section 29-2260, R. S. Supp., 1971, was 
not yet effective at the time of sentencing, but even 
applying its standards we cannot say there was an abuse 
of discretion. The presentence report shows a recent 
history of drunkenness, several moving traffic offenses 
in addition to the driving while intoxicated offenses, 
and one offense of malicious destruction of property. 
The trial court may well have concluded that repetition 
of the offense was probable or that incarceration was 
necessary or would be helpful in connection with the 


drinking problem. 
AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, Vv. MELVIN L. CAMPBELL, 
APPELLANT, 
193 N. W. 2d 571 


Filed January 21, 1972. No. 38210. 


Criminal Law: Death: Appeal and Error. Death of defendant 
pending review on appeal of criminal conviction abates not 
only the appeal but also all proceedings had in the prosecution 
from its inception. 


Appeal from the district court for Richardson County: 
WiLLiAM F. CoLWELL and Watter H. SmiTuH, Judges. 
Reversed and remanded with directions to dismiss. 


Peter B. Beekman, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwrton, and Cuinton, JJ. 


CLINTON, J. 

Defendant was charged with the crime of operating 
a motor vehicle while his operator’s license was under 
suspension. He was tried and convicted in the county 
court; he appealed to the district court where he was 
tried and convicted; and he appealed to this court. Prior 
to hearing of oral arguments here the defendant died. 
The death of the defendant makes the case moot and 
requires dismissal of the appeal. Stanisics v. State, 90 
Neb, 278, 133 N. W. 412. However, the question arises 
as to whether or not the judgment of conviction which 
did not become final during the decedent’s lifetime still 
stands. In the cited case the defendant died while the 
appeal was pending. The administrator of the estate 
sought to revive in the administrator’s name to contest 
the validity of the conviction and to relieve the estate 
from liability for costs. The court seemed to assume 
that the estate would be liable for costs but held this 
was insufficient reason for a revivor. Practically all of 
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the federal courts and most of the state courts which 
have had occasion to consider the question hold that the 
death of the decedent pending appeal abates not merely 
the appeal, but also the proceedings had below in the 
prosecution from its inception and therefore the correct 
procedure is to vacate the conviction, and reverse and 
remand with directions to dismiss the indictment or in- 
formation. Durham v. United States, 401 U. S. 481, 91 
S. Ct. 858, 28 L. Ed. 2d 200; Annotation, 83 A. L. R. 2d 
864; Annotation, 9 A. L. R. 3d 462, 496. We think, 
since at the time of the decedent’s death there was no 
final judgment of conviction, the procedure held applic- 
able in the last-cited authorities is the more consistent 
with principle. Further, there appears to be no suffi- 
cient reason to make a decedent’s estate as distinguished 
from the decedent himself liable for costs of prosecution 
where there is no final judgment of conviction. The 
judgment of conviction is vacated and the cause is 
remanded to the trial court with directions to dismiss 
the complaint. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


NILE VALLEY COOPERATIVE GRAIN AND MILLING COMPANY, 
APPELLEE, V. FARMERS ELEVATOR MUTUAL INSURANCE 
COMPANY, APPELLANT. 

198 N. W. 2d 752 


Filed January 28, 1972. No. 37940. 


1. Insurance: Contracts. Objectively reasonable expectations of a 
beneficiary-insured regarding terms of his insurance contract 
ordinarily will be honored. 

2. Insurance: Contracts: Words and Phrases. The applicable part 
of the “full reporting” clause in defendant’s policy of provision- 
al fire insurance issued to plaintiff is construed as follows: 
Liability is limited to that proportion of any loss which the last 
reported value bears to the actual value at the time of the re- 
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port, provided liability does not exceed the amount stated in 
the schedule endorsement of the policy. 
Appeal from the district court for Scotts Bluff County: 
TeD R. Ferpuer, Judge. Affirmed. 


William B. Craig, for appellant. 
Robert M. Harris, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOon, and CLinton, JJ. 


PER CURIAM. 

A fire destroyed plaintiff’s “Taylor” building and con- 
tents which included fixtures temporarily removed from 
plaintiff’s “Butler” building 40 feet away. Heat from 
the fire warped sides and the top of the Butler building. 
Plaintiff sued on two policies of fire insurance: (1) A 
standard policy which allegedly covered not only the 
Butler building but the fixtures also; and (2) a provi- 
sional policy relating to loss of personal property in the 
Taylor building. 

After a trial to the court judgment went for plaintiff 
on each claim. Defendant appeals. It assigns for error 
(1) the allowance of damages for the fixtures under the 
standard policy; and (2) the amount of the award under 
the provisional policy which the court, according to de- 
fendant, erroneously interpreted. 

In late June 1968 plaintiff began its annual cleaning 
of the Butler building preparatory to receipt of grain 
for storage. The work which lasted several weeks in- 
cluded (1) removal of partitions in the form of steel 
I-beams, and sliding panels that together formed walls 
for storage; (2) sweeping; (3) application of an exter- 
minative spray; and (4) sealing of the building. Plain- 
tiff stored the partitions and panels in the Taylor build- 
ing to prevent exposure to moisture with consequent 
rust during the interval. The fire happened July 12. 

The standard policy covered the Butler building “while 
located or contained as described in this policy,” an 
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endorsement defining “building” to include bins. The 
endorsement permitted alterations, improvements, re- 
pairs, and “such use of the premises as is usual and in- 
cidental in the business conducted therein and all articles 
and materials usual and incidental to said business . . ..” 

Objectively reasonable expectations of a beneficiary- 
insured regarding terms of his insurance contract ordi- 
narily will be honored. See, Funke Estate v. Law Union 
& Crown Ins. Co., 97 Neb. 412, 150 N. W. 262 (1914); 
Keeton, “Insurance Law Rights at Variance with Policy 
Provisions,” 83 Harv. L. Rev. 961 at 967 (1970); cf. § 
44-101, R. R. S. 1943. Expanding operation of the rule, 
we apply it to questions of coverage. The circumstances 
of this case relieve us of the burden of spelling out 
limitations. Defendant does not argue that temporary 
removal of the fixtures increased its risk. See generally 
Keeton,‘‘Insurance Law Rights at Variance with Policy 
Provisions: Part Two,” 83 Harv. L. Rev. 1281 (1970). 
The removal and the cleaning were normal business prac- 
tices. The provisions of defendant’s endorsement were 
liberal. Defendant incurred liability for loss of the 
fixtures. 

The provisional policy contained a “full reporting” or 
“honesty” clause. Weeding out prolix and irrelevant 
provisions governing underreporting, overreporting, de- 
linquent reporting, coinsurance and their consequences, 
we quote the policy: “Insurance is provided... for... 
coverages indicated below .... Amount $18,000 .. .. 
On Provisional Stock ... (in Taylor building) Subject to 
... Form... 455 (11-63) ... this Company .. . to 
an amount not exceeding the amount(s) above specified, 
has insured .. . (plaintiff) to the extent of the actual 
cash value of the property at the time of loss... 
against all DIRECT LOSS BY FIRE... (Form 455) 
(11-63) STANDARD PROVISIONAL STOCK FORM 
for ... Warehouse Risks . . .. 1. On stock consisting of 
grain ...seeds ... and all other merchandise and sup- 
plies .... 2... . the amount of insurance... at any 
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time .. . shall be determined by . . . Paragraph 5. 

3. The insured .. . agrees to file with the insurer .. . 
a true statement ... of the value (as defined in Para- 
graph 4) of the stock covered ... as of the close of 
business on each Saturday ...; and, if the insured 


so elect, such an amount or addition thereto as the in- 
sured shall estimate as sufficient to cover errors or 
omissions in ascertaining such value .... 4.... wherever 
the term “Stock” is used ... it shall . . . include all 
property covered ...as described in Paragraph 1... .. 
‘Value’... shall apply in the manner set forth in... 
(4a) ... at the time when such ascertainment of value 
is required by the conditions of this policy: (4a) The 
value of stock .. . shall be the cost of replacing such 
stock .... 5. The amount of Insurance ... at any time 
. shall be determined by following the formula set 
out in...5A...and5E. Section 5A. As of the time 
at which insurance in force is to be determined, ascer- 
tain the value as defined in Paragraph 4... .. Section 
5E. 1. If the amount determined by... 5A... is 
less than the ‘Limit . . .’ named in the ‘Schedule En- 
dorsement’ .. ., the amount thus determined shall be 
the ‘Amount of Insurance under this form.’ ... SUPPLE- 
MENTAL COVERAGES .. . Debris Removal: 
this insurance covers expenses incurred in the removal 
of all debris .... However, the total liability under this 
policy shall not exceed the amount of insurance in force 
under this policy at the time of loss. . ..” 

Plaintiff’s last report, dated July 6, 1968, and timely, 
valued the stock at $6,500, or 100 per cent. of actual 
value. It listed, however, only flour and feed at $6,000 
and seed at $500. Plaintiff omitted to value other stock 
in a Space on the form, overvaluing flour, feed, and seed. 
Loss of the listed items in the fire amounted to $4,416.50, 
and of other merchandise and supplies $2,866.11, or a 
total loss of $7,282.61. The cost of removing debris was 
$200. Plaintiff claimed a loss of $6,700 including the 
$200 item which the court allowed. 
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Defendant argues that plaintiff, in not itemizing its 
stock, underreported so as to limit its recovery to 
$4,416.50, the loss of reported items. 

Insurers in many instances require such reports only to 
ascertain value. “The premium cost must be measured 
in relation to the . . . value which actually falls within 
the protection of the policy at various times during 
its term. Hence, it is essential that the actual amount 
of premium be determined at the end of the policy 
year instead of at the beginning, and some way must 
be devised to determine retroactively how much value 
had been insured .... Practicality dictates that the value 
of stock be determined at convenient intervals but with 
sufficient frequency . . . to provide a fairly accurate 
reflection of the over-all amount of exposure to which 
the coverage had been subjected.” Cotton, “Metered 
Fire Insurance—A Survey of the Reporting Form Fire 
Policy,” 1958 Ins. L. J. 217 (1958). 

In defendant’s policy time frames concerning stock 
reports and losses are ambiguous. The applicable part 
of the policy is interpreted as follows: Liability is lim- 
ited to that proportion of any loss which the last reported 
value bears to the actual value at the time of the re- 
port, provided liability does not exceed the amount 
stated in the schedule endorsement of the policy. Plain- 
tiff having reported 100 per cent of the value in its 
latest and timely report, defendant incurred a liability of 
$6,700. The judgment was correct. See, American 
Eagle Fire Ins. Co. v. Burdine, 200 F. 2d 26 (10th Cir., 
1952) (Murrah, J.); Hanover Insurance Co. v. McLoney, 
205 F. Supp. 49 (D. C., E. D. Ky., 1962) ; but cf. Columbia 
Fire Ins. Co. v. Boykin & Tayloe, Inc., 185 F. 2d 771 
(4th Cir., 1950); Aetna Ins Co. v. Rhodes, 170 F. 2d 111 
(10th Cir., 1948). 

Other assignments of error are not well taken. The 
judgment is affirmed. For services of counsel in this court 
we allow plaintiff $500. See § 44-359, R. S. Supp., 1971. 

AFFIRMED. 
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Newton, J., dissenting in part. 

The majority opinion holds that plaintiff may recover 
the value of certain fixtures temporarily removed frora 
the Butler building and stored in the Taylor building. 
These fixtures consisted of I-beams and sliding panels 
which were normally affixed to and formed part of the 
Butler building. Also included in this category is an 
aeration fan used as a blower to aerate grain stored in 
the building and normally affixed to the Butler build- 
ing as a part of it. These fixtures were not removed 
from the Butler building for the purpose of making 
“alterations, improvements, and repairs to any building” 
as authorized by the policy which extended coverage 
under such conditions, They were removed solely to 
facilitate cleaning of the building. 

Each of the two buildings was separately covered in 
the same policy. The fixtures mentioned were integral 
parts of the Butler building and insured as such. Had 
they remained in the Butler building, they would not 
have been damaged. The policy is not ambiguous and 
clearly does not extend coverage to fixtures removed 
from the building for cleaning purposes. 

It is intimated that the following clause—‘“Permission 
granted for such use of the premises as is usual and in- 
cidental in the business as conducted therein and to 
keep and use all articles and materials usual and in- 
cidental to said business, in such quantities as the ex- 
igencies of the business require, * * *’—extends the 
Taylor building coverage to these fixtures. This cannot 
be as these fixtures were not “usual and incidental” to 
the business conducted in that building. Furthermore, 
full recovery has been otherwise had as to the Taylor 
building coverage and unless the amount for which that 
building and its contents is insured is increased by 
judicial fiat, it cannot afford coverage for these fixtures. 

To state that coverage is afforded because the in- 
sured expected to have such coverage when the policy 
clearly does not afford it simply means that the insured 
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can disregard the clear terms of the policy and rewrite 
it to suit itself. An unambiguous contract is not sub- 
ject to change by construction. “A contract of insur- 
ance which is plain and unambiguous as to its meaning 
must be enforced according to its terms the same as 
any other contract.” G. Bartling & Co. v. Harris Truck 
Lines, Inc., 175 Neb. 465, 122 N. W. 2d 243. See, also, 
Hazuka v. Maryland Cas. Co., 183 Neb. 336, 160 N. W. 


2d 174. 
I would disallow plaintiff’s claim as to these fixtures. 


SPENCER, J., joins in this dissent. 


STATE OF NEBRASKA, BOARD OF EDUCATIONAL LANDS AND 


FUNDS, APPELLANT, v. GENEICE ROSENBERGER, APPELLEE. 
193 N. W. 2d 769 


Filed January 28, 1972. No. 38002. 


1. Public Lands: Improvements: Constitutional Law: Statutes. A 
tenant on school lands has a compensable interest in the nature 
of a property interest in “improvements” covered by statute and 
placed by him on such lands prior to September 14, 1953, in ac- 
cordance with statute, notwithstanding the subsequent declara- 
tion of unconstitutionality of such a statute for lack of due 
process. 

2. Public Lands: Improvements: Statutes: Landlord and Tenant. 
In the event of the sale of school lands to a third person, a 
tenant has a right to compensation resulting from “improve- 
ments” compensable under the lease statutes. 

3. Public Lands: Improvements: Landlord and Tenant. The value 
of a tenant’s interest resulting from “improvements” on school 
lands is required to be determined prior to sale of the land. 

4. Public Lands: Improvements: Trusts. Title to the school lands 
of this State is held in trust for the benefit of the common 
schools and the State is required to administer them as trust 
property, subject to the rules of law applicable to the handling 
of trust estates. ; 


Appeal from the district court for Box Butte County: 
JoHn H. Kuns, Judge. Affirmed. 
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Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellant. 


Daniel Stubbs of Stubbs & Metz, for appellee. 


McGinley, Lane, Mueller, Shanahan & McQuillan, John 
A. Gale, and Maupin, Dent, Kay, Satterfield, Girard & 
Scritsmier, for amicus curiae. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


McCown, J. 

The Board of Educational Lands and Funds of the 
State of Nebraska brought this action under the pro- 
visions of section 72-240.11, R. S. Supp., 1969, for a 
declaratory judgment to determine the ownership of 
certain permanent “improvements” placed on a section 
of school land located in Box Butte County by the lessee 
of the land at his expense. The district court determined 
that the defendant lessee was the owner of the “improve- 
ments” and the Board of Educational Lands and Funds 
has appealed. 

The defendant, Geneice Rosenberger, was the holder 
of leases covering a section of school land located in 
Box Butte County, Nebraska. She acquired the leases 
upon the death of her husband in 1959. The leases were 
initially for 25 years, commencing January 1, 1942, and 
had been extended for the years 1967 and 1968. The 
particular “improvements” set out in the petition and 
involved in the dispute were an irrigation pump and 
well, and land leveling. 

The petition alleged that the irrigation pump and well 
was a replacement of a bad well drilled in 1951. The 
date of replacement was uncertain. The evidence shows 
permission of the Board of Educational Lands and Funds 
for an additional irrigation well in 1954. The decree 
of the district court refers to two irrigation wells. The 
evidence is confusing as to the identification of any par- 
ticular well as to the date cf installation and we shall, 
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therefore, assume that the irrigation pump and well in 
dispute here was placed on the land prior to 1953 and 
without direct written permission of the board. 

All of the land leveling was done between 1948 and 
1953 and was done without specific written permission 
of the board. The record does indicate that an agree- 
ment with the Soil Conservation Service as to the level- 
ing was agreed to by the board. Costs of all wells and 
land leveling was paid solely by the lessee. 

Same historical background is essential. Almost since 
the beginning of statehood there have been statutes regu- 
lating the leasing of the public school lands of the State. 
These lands comprise several million acres. Until re- 
cently, the State never assumed any of the costs of 
“improvements” on the school lands but, instead, our 
statutes encouraged the lessees in making “improve- 
ments” to these lands. The interests of the lessees in 
such “improvements” were protected by statutes which 
required a new lessee to pay the old lessee for his ‘“im- 
provements.” In case of dispute as to value, the value 
was to be determined by a board of appraisers, subject 
to a right of appeal to the courts. All improvements 
put on leased public land are required to be assessed to 
the owner of such improvements as personal property. 
§ 77-1209, R. R. S. 1943. 

From time to time the Legislature defined “improve- 
ments.” Those statutory definitions had little regard 
for the technical niceties of common law nor its defini- 
tions. Generally they made no distinctions between 
“improvements” which are severable from the land and 
those which became an actual part of the land itself and 
could never be severed. Neither did the Legislature 
make any distinctions between trees, crops, or plowing 
for future crops. Presumably, the Legislature intended 
to provide compensation to lessees for placing on the land 
something which would be separately valued upon ter- 
mination of the lease, and that in itself added value to 
the land. 
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This court, in 1966, accurately stated: ‘The statutes 
on their face declare a compensation policy that has 
been uninterrupted for almost 50 years.” Banks v. State, 
181 Neb. 106, 147 N. W. 2d 132. 

With this background, we turn to a consideration of 
the relevant cases dealing with the issues now before us. 
That record begins in 1955 with Watkins v. Dodson, 159 
745, 68 N. W. 2d 508. The “improvements” statute in- 
volved included growing crops and the crop in contro- 
versy was wheat. The appraisement of “improvements” 
was conducted as required by statute and the new lessee 
paid the amount of the appraisal to the county treasurer. 
The old lessee filed an appeal from the appraisal but 
proceeded to harvest the wheat. This court held that 
the statute providing for appraisement of the value of 
the “improvements” and payment for them by the new 
lessee was unconstitutional because it failed to provide 
for notice and hearing to the owner of the property (the 
old lessee). The court clearly held that the interest of 
the old lessee in the “improvements” was a property 
right which entitled the former tenant to procedural due 
process before he could be deprived of the interest. It 
therefore held that the 1947 version of the improvement 
appraisal statute still in effect in 1952, was unconstitu- 
tional. 

In Mara v. Norman, 162 Neb. 845, 77 N. W. 2d 569 
(1956), the old lessee had made improvements which 
were appraised under the statute declared unconstitu- 
tional in Watkins, and the amount of the appraisal was 
paid to the county treasurer. Following the release of 
the Watkins opinion, the county treasurer refused to 
pay the amount of the appraisal to the old tenant but 
paid the amount into court. The amount paid for the 
crop, however, was returned to the new tenant, since the 
old tenant had harvested it. The district court found 
that the old tenant was entitled to the appraised sum for 
other improvements, but on appeal this court apparently 
determined that since the statute dealing with the ap- 
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praisal of improvements was unconstitutional, neither 
tenant could rely on it as the source of recovery. The 
court, however, again clearly recognized that the old 
tenant had an interest in the “improvements” and gave 
him permission to amend his pleadings to have deter- 
mined whether or not “his improvements” had been 
taken and converted by the new lessees and if so, their 
value, 

In 1966, following the passage of a statute providing 
for sale of the school lands, this court decided the case 
of Banks v. State, 181 Neb. 106, 147 N. W. 2d 132. In 
that case, we specifically held that a tenant on school 
lands has a property interest resulting from improve- 
ments made prior to September 14, 1953, notwithstand- 
ing the unconstitutionality of an appraisal and compen- 
sation statute that otherwise would be a source of his 
interest. That holding applied to “improvements” made 
before there was any requirement of approval by the 
state board, but the case also held that land leveling 
done without permission after September 14, 1953, was 
not compensable because of the statutory change which 
was effective on that date, requiring prior approval of 
improvements by the state board. The Banks case also 
specifically held that in the event of a sale of school 
lands to a third person under the provisions of-the 1965 
sale statute, a tenant has a right to compensation re- 
sulting from improvements compensable under the lease 
statutes, and that the value of the tenant’s property in- 
terest resulting from improvements on school land is 
required to be determined prior to the sale of the land. 
That case is fully determinative of the issues here and 
without question requires affirmance of the judgment 
in this case. 

In 1970, however, State v. Bardsley, 185 Neb. 629, 177 
N. W. 2d 599, was decided. That case involved a quon- 
set building erected by a tenant without permission af- 
ter September 14, 1953. The court did not refer to 
Banks although it determined, as Banks had determined 
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before it, that “improvements” made without permission 
after September 14, 1953, became the property of the 
State and could not be removed. The position of the 
court in Bardsley was that because the appraisal por- 
tion of the 1947 “improvements” statute was unconsti- 
tutional, therefore all prior statutes containing the same 
provisions were also unconstitutional and all such stat- 
utes were complete nullities. Therefore, it was stated 
that only the common law applied and lessees obtained 
no interest in any “improvements” under any “improve- 
ment” statutes. The clear implication of Bardsley as 
to pre-1953 “improvements” was that the lessee had no 
interest in such improvements, either a property inter- 
est or a compensable interest, solely because Watkins 
had declared the 1947 appraisal portion of the statute 
unconstitutional for lack of notice and due process. Such 
a conclusion would either remove the sole basis for the 
finding of unconstitutionality in Watkins, or would it- 
self result in an unconstitutional taking of property 
without just compensation. The court relied upon the 
common law rule that improvements which become a 
part of the real estate may not be removed and do not 
become the property of the lessee in the absence of an 
agreement, express or implied, or a statute indicating 
otherwise, citing Blomquist v. Board of Educational 
Lands & Funds, 170 Neb. 741, 104 N. W. 2d 264, 

Even assuming that the statutes for more than 50 
years were unconstitutional for lack of due process in 
taking the property of the lessee tenants without notice, 
they at least constituted an agreement, express or im- 
plied, or an indication and commitment by the State that 
the lessee of school] lands had a compensable interest in 
“improvements” placed on the school lands by the lessee 
in reliance on the statutes. 

To the extent that State v. Bardsley, 185 Neb. 629, 
177 N. W. 2d 599, holds that a lessee of school lands has 
no interest except a common law interest in “improve- 
ments” placed on such lands without specific written 
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permission prior to September 14, 19538, it is overruled. 
The holding in Banks v. State, 181 Neb. 106, 147 N. W. 
2d 132, is reaffirmed and readopted. 

A tenant on school lands has a compensable interest 
in the nature of a property interest in “improvements” 
covered by statute and placed by him on such lands 
prior to September 14, 1953, in accordance with statute, 
notwithstanding the subsequent declaration of uncon- 
stitutionality of such a statute for lack of due process. 

In the event of the sale of school lands to a third per- 
son, a tenant has a right to compensation resulting from 
“improvements”? compensable under the lease statutes. 
Banks v. State, supra. 

The value of a tenant’s interest resulting from “im- 
provements” on school lands is required to be deter- 
mined prior to sale of the land. Banks v. State, supra. 

It is quite clear that title to the school lands of this 
State is held in trust for the benefit of the common 
schools and that the State is required to administer them 
as trust property, subject to the rules of law applicable 
to the handling of trust estates. State ex rel. Ebke v. 
Board of Educational Lands & Funds, 154 Neb. 244, 47 
N. W. 2d 520. 

Beneficial interests of the educational trust in the 
school lands must of necessity be fully protected. Theo- 
ries and standards of valuation of such intermingled in- 
terests have posed problems and obscured the basic 
issue. At the termination of the lease, or any later 
valuation date, the fair market value of the land should 
be determined as if none of the authorized “improve- 
ments” had been added. The fair market value of the 
land with the improvements on it should then be deter- 
mined as of the same date. The difference is the value 
added to the land by the compensable improvements. 
The compensable interest of the tenant in “improve- 
ments” is limited to the value of the “improvements” so 
determined, or the actual cost of the “improvements” 
furnished and paid for by the tenant, whichever is less. 


¢ 
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The judgment of the district court here determined 
that the defendant lessee was the owner of all of the 
“improvements” and declared her ownership. That 
judgment, within the limitations set out in this opinion, 
was correct and is affirmed. 

AFFIRMED, 

SPENCER, J., dissenting. 

I respectfully dissent from the decision of the court 
in this case for the reason that I cannot be a party to the 
rape of the school land trust. I concede the legislative 
intent to grant rights to lessees in the improvements, 
but question the power of the Legislature to grant an 
interest of any nature in the land. 

In this case, as in the Banks case, we are not con- 
cerned with rights as between lessees, but rather with 
the question whether a trustee may grant rights to the 
detriment of a cestui que trust. It is the law of trusts 
which should be controlling herein, and not the intent 
of the legislation. 

It is undisputed that no request was made nor permis- 
sion granted to place improvements on the land previous 
to 1954. Previous to that time there was no statute deal- 
ing with the rights and obligations as between a lessee 
of school land and the Board of Educational Lands and 
Funds with regard to permanent improvements placed 
upon the school lands by a lessee. In such situation, 
under the provisions of section 49-101, R. R. S. 1943, 
the common law applied. Under the common law, per- 
manent improvements placed on real estate by a lessee 
without the consent of the landlord became the property 
of the landowner. It is also of interest to note that 
after the installation of the irrigation wells the lessee 
sublet the leased property to other lessees. 

As set out in Propst v. Board of Educational Lands & 
Funds, 156 Neb. 226, 55 N. W. 2d 653: “The title to the 
state school lands was vested in the state upon an ex- 
press trust for the support of common schools without 
right or power of the state to use, dispose of, or alien- 
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ate the lands or any part thereof except as allowed by 
the Enabling Act and the Constitution.” 

The majority opinion holds improvements on leased 
property create a property right. I have no quarrel with 
that holding if it is restricted to property rights in the 
removable improvements. However, I am in complete 
disagreement that land leveling, irrigation wells, and 
like improvements create a property right in other than 
those portions which conceivably can be removed, and 
to so hold would necessarily create a property interest 
in the land itself. This is beyond the power of the Leg- 
islature to grant, and is a direct violation of the school 
lands trust to the detriment of the common schools, the 
cestui que trust. 

Over the years, the school land trust has been manipu- 
lated by the legislative process for the advantage of 
school land lessees, and to the detriment of the trust, by 
inadequate rental returns. The legislation under consid- 
eration, as construed by the majority opinion, is an ex- 
treme manipulation for the benefit of school land lessees, 
and is an obvious encroachment upon the trust itself. 

The law applicable herein is well stated in State ex 
rel. Ebke v. Board of Educational Lands & Funds, 154 
Neb, 244, 47 N. W. 2d 520: “A trustee acts in a repre- 
sentative capacity and persons dealing with him are 
bound to be cognizant of his powers. A trustee is re- 
quired to dispose of trust property upon the most ad- 
vantageous terms which it is possible for him to secure 
for the benefit of the cestui que trust whom he represents. 
The rule is no different in the leasing of property of a 
trust estate.” ; 

In that same case, we said: “The state in acting as 
a trustee is subject to the same standards, and when its 
status as a trustee is fixed by the Constitution a viola- 
tion of its duty as a trustee is a violation of the Con- 
stitution itself. * * * 

“That the Legislature has the power to provide the 
method of administering the public school lands of the 


Vou. 187] JANUARY TERM, 1972 735 


State v. Rosenberger 


state as a trust is not subject to question. But the meth- 
od provided must be one which is within the law gov- 
erning the administration of trust estates. The designa- 
tion of these lands as a trust in the Constitution has the 
effect of incorporating into the constitutional provision 
the rules of law regulating the administration of trusts 
and the conduct and duties of trustees. A breach of 
trust in such a situation is in effect a violation of the 
constitutional provision and has the effect of invalidating 
the legislation authorizing the breach.” 

It seems elementary to me that in dealing with this 
trust a strict interpretation must be placed upon. all 
statutes, agreements, and proceedings for the protection 
of the beneficiaries of our public school lands. This fact, 
it appears to me, has been wholly ignored by the Banks 
case and the majority opinion herein. I have no quarrel 
with these holdings when interpreting rights between 
lessees. As I interpret the improvement statutes, they 
refer to authorized improvements, and contemplate, and 
I believe can only contemplate, the relationship between 
the old and the new lessees. The statute is so limited. 
To extend them, as was done by the Banks case and is 
done by the majority opinion herein, is to ignore the 
trust nature of the property, and to read into the statute 
a grant which is beyond the power of the Legislature to 
give. In the first instance, the State merely serves as an 
intermediary between the old and the new lessees. I 
cannot accept any interpretation that grants lessees any 
land benefits as against the trust, for the simple reason 
that the Legislature is without power to create or grant 
such benefits. What the majority opinion does is to 
diminish the value of the school lands by considering 
the State as a new lessee rather than as a trustee. To 
me this is not only judicial legislation but legislation in 
violation of a constitutional prohibition. 

WuitE, C. J., and NEwron, J., join in this dissent. 
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Rosert L. HopcsoNn, APPELLANT, V. VERNON GLADEM, 
APPELLEE, 
193 N. W. 2d 779 


Filed January 28, 1972. No. 38009. 


Automobiles: Negligence: Trial. A driver approaching an unpro- 
tected intersection where he knows and can readily observe that 
his view is obstructed must do so at such a speed as will afford 
him a reasonable opportunity to make effective observations 
for cars approaching on the intersecting road and give him a 
reasonable opportunity to properly react to the situation he 
then observes or could observe, and where his view is com- 
pletely obstructed and his speed is such that he has given 
himself no opportunity at all to observe and react appropriately 
he may, where the facts are undisputed, be found negligent 
as a matter of law. 


Appeal from the district court for Boone County: 
C. THomas Wuirts, Judge. Affirmed. 


Jewell, Otte, Pollock & Gatz, for appellant. 


Kenneth H. Elson and James D. Livingston, for ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CLintTon, JJ. 


CLINTON, J. 

This action arises from a collision which occurred on 
May 27, 1969, between two motor vehicles at an inter- 
section of two county roads. ' The plaintiff prayed for 
damages caused to his vehicle by the collision. Defend- 
ant filed a cross-petition asking recovery for personal 
injuries and damages to his vehicle. At the conclusion of 
all the evidence the defendant renewed an earlier motion 
for a directed verdict against the plaintiff on the grounds 
of plaintiff’s contributory negligence. The plaintiff 
moved for the dismissal of the defendant’s cross-petition 
on the grounds of the defendant’s negligence. The court 
found both parties guilty of negligence more than slight 
as a matter of law and dismissed both the petition and 
cross-petition. The plaintiff appealed to this court. We 
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affirm the judgment of the district court. We have 
noted the date of the accident to indicate that it occurred 
prior to the repeal of section 39-728, R. R. S. 1943, but 
by so doing do not mean to imply that the result would 
necessarily be different if such repeal had occurred be- 
fore the accident date. 

There is no significant dispute in the evidence. The 
roads in question were unpaved but graveled. The in- 
tersection was not protected by stop signs or other traffic 
controls. At the time of the collision it was daylight, 
clear, and dry. The plaintiff’s vehicle, a pickup-type 
truck carrying a mobile veterinary clinic, was traveling 
in a westerly direction on the east-west road. The plain- 
tiff was a passenger in his own vehicle which was being 
driven by an employee. The defendant’s vehicle, a pas- 
senger car, driven by him, was northbound on the 
north-south road. Each was in its own proper lane of 
traffic. The intersection was, insofar as it pertains to 
these two drivers, a “blind intersection.” The view of 
each as to the approach of the other was completely ob- 
Structed by an embankment and a shelterbelt of trees, 
consisting of plum brush and cedars at least 6 to 8 feet 
tall which could not be seen through. The obstruction 
extended along the south of the east-west road to about 
the fence line east of the intersection. The shelterbelt 
extended east from the intersection and neither driver 
could see the other at any time in their approach to 
the intersection. 

The plaintiff testified that his vehicle was traveling 
40 to 45 miles per hour as it entered the intersection. 
His driver had decelerated without application of the 
brakes as they approached the intersection and they 
had been traveling at about 45 miles per hour. Plain- 
tiff saw the other vehicle an instant before the collision. 
At that time his truck was already in the intersection. 
He estimated the speed of the other vehicle when he 
saw it at 50 miles per hour and that this vehicle was 
perhaps 20 feet south of the intersection when the plain- 
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tiff’s vehicle entered it. The defendant’s vehicle struck 
that of the plaintiff in the “left door and the left side of 
the mobile clinic.” The plaintiff had traveled the road 
in question before but not for about 2 years. He did not 
warn his driver to slow down because it was a blind in- 
tersection. His driver told the plaintiff after the colli- 
sion that he did not remember seeing the other vehicle 
before the impact. 

The plaintiff’s driver testified they were traveling 
“Forty to forty-five” miles per hour. He had been, over 
the road before but not for a couple of years. He de- 
scribed the shelterbelt along the fence line. He de- 
celerated 150 feet from the intersection. He stated that 
the edge of the trees was about 5 to 10 feet from the 
intersection. He did not remember seeing the other ve- 
hicle. He admitted that he had told the defendant when 
they were in the hospital after the accident that he did 
not see the defendant’s vehicle before the impact. He 
did not remember applying the brakes before the col- 
lision. He looked to the south when the vehicle was a 
a little past the shelterbelt. He saw nothing. He could 
see 1,000 feet south down the road. 

The defendant testified that the north-south road on 
which he was traveling was a more traveled road than 
the east-west road; that the posted speed limits on the 
north-south road are 50 miles per hour. He described 
the shelterbelt and stated that the embankment on which 
it was located was about 4 feet high. One could not see 
through the trees. He was going about 45 miles per 
hour as he approached the intersection and he thought 
he slowed by deceleration as he approached. He saw the 
plaintiffs vehicle before the collision but realized at 
that time there was nothing he could do to avoid it. 
He did, however, apply his brakes. He estimated he 
saw the plaintiff’s vehicle when his own was about 30 
feet from the impact. He knew the intersection was a 
blind one. He did not know which vehicle entered the 
intersection first. 
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The sheriff of Boone County who investigated the acci- 
dent testified. His only testimony of consequence was 
that the defendant’s vehicle left 15 feet of skidmarks 
just before the impact. The skidmarks were south of the 
intersection about 20 feet. 

Pictures of the intersection and the area at the south- 
east corner thereof were introduced into evidence, but 
it is not possible from them to draw any firm conclu- 
sions as to the exact distance in feet each may have 
been from the intersection when he could have first seen 
the other. It could be concluded, however, that the 
radius of vision was a little more than indicated by the 
testimony of the plaintiff’s driver. 

It is evident of course the plaintiff had what is usually 
referred to as the directional right-of-way. A jury 
could have found the plaintiff’s vehicle entered the in- 
tersection slightly ahead of that of the defendant. A 
jury could also have found the plaintiff’s driver looked 
to the south at about the time the plaintiff’s vehicle en- 
tered the intersection, but saw nothing even though, 
under the facts here, the other car had then to be almost 
at the intersection. 

It is equally evident both drivers approached a blind 
intersection at about the same time and at such a rate of 
speed that neither could take any effective action to 
avoid the accident when he first saw or could have seen 
the other. 

The plaintiff argues that the question of his contribu- 
tory negligence, if any, and its comparison with that of 
the defendant presented a question of fact for the jury 
to decide. He cites and relies upon the following propo- 
sitions of law. If a driver fails to see an automobile not 
shown to be in a favored position, the presumption is 
that its driver will respect his right-of-way and the ques- 
tion of his contributory negligence in proceeding to cross 
the intersection is for the jury. Before a verdict can be 
directed against a motorist for failing to see an ap- 
proaching automobile at an unprotected intersection, the 
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approaching automobile must be undisputedly in a 
favored position. 

One of the cases cited by the plaintiff is Sanderson v. 
Westphalen, 178 Neb. 298, 133 N. W. 2d 16. In that 
case the plaintiff and defendant occupied the same rela- 
tive positions they do in this case, that is, the plaintiff 
was traveling west and the defendant north. The signifi- 
cant difference, however, is that in the cited case each had 
a clear view of the approach of the other for about 700 
feet. The plaintiff in that case, although failing to see 
the approach of the defendant’s vehicle at the time he 
actually looked, could expect to be seen by a driver ap- 
proaching from the south and therefore have his direc- 
tional right-of-way respected. In this case neither could 
see the other until almost in the intersection. Sander- 
son v. Westphalen, supra, is not applicable here. 

The underlying purpose of right-of-way rules is, of 
course, to prevent collisions and they must be applied, 
together with the other applicable rules relating to the 
exercise of due care, in such a way that if the rules are 
observed they will tend to have this result. 

In the case of an intersection with a completely ob 
structed view, known to be such by the drivers, there 
are only two alternatives which can have the desired 
effect. Either the driver of the automobile not having 
the directional right-of-way must approach the inter- 
section at such a speed that he can observe down the 
favored road and can stop if necessary before entering 
and crossing and the driver on the right be deemed to 
have an absolute right-of-way and have no duty what- 
ever to keep a lookout to his left, assuming he is traveling 
within the prima facie lawful speed limit, or both drivers 
must approach the intersection at such speed that each 
may effectively exercise an option on how to proceed as 
may be indicated by circumstances when they reach a 
point where they can see. The latter we believe is the 
more acceptable principle. 

The court has never held that the driver on the right, 
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on approaching an intersection at about the same time 
as the one on the left, has an absolute right to proceed 
regardless of the circumstances, The statutory right- 
of-way rule, if it is to be effective, must be accompanied 
by an observance by both parties of the rules applicable 
to the exercise of due care and in particular the duty 
to keep a lookout and make effective observations at a 
time when such observations can have an effect conso- 
nant with underlying purpose of the rules. 

In Barajas v. Parker, 165 Neb. 444, 85 N. W. 2d 894, 
where the plaintiff had the directional right-of-way at 
an intersection where the view was obstructed to her left 
and the other car was approaching from that direction, 
this court said: “In this case the testimony of plain- 
tiff discloses that the plaintiff did not look in the direc- 
tion from which the defendant was approaching. This, 
in the light of the facts and law, amounted to contribu- 
tory negligence more than slight. It was her duty to 
look for approaching automobiles and to see those with- 
in the radius that denoted the limit of danger. See, 
Evans v. Messick, supra; Miller v. Aitken, 160 Neb. 97, 
69 N. W. 2d 290. 

“This radius was narrowly limited in the present in- 
stance but this could not be a basis for departure from 
the rule. The ground area itself apparently did not 
prevent a view of the intersection from °4 mile to the 
south and almost 4%, mile to the west. The view how- 
ever from the south to the west and from the west to the 
south of the intersection was obstructed by a hedge or 
row of small trees of a height estimated by witnesses to 
be from 12 to 30 feet. Vision through the hedge was 
difficult. The hedge was about 25 feet south of the east 
and west road. The east end was 42 feet west of the 
east edge of the north and south road. The radial area 
was not otherwise described.” (Emphasis supplied.) 

In Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 2d 596, 
a city street intersection case, this court held that the 
trial court erroneously directed a verdict against the 
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plaintiff who had the directional right-of-way. The plain- 
tiff looked before entering the intersection and a jury 
could have concluded the defendant was not in the radius 
of danger. In that case this court said: “The general 
rule governing the type of case at bar is that when the in- 
jured party fails to look at all, or looks straight ahead 
without looking to either side, or is in such a position 
that he cannot see, or, in other words, when he takes no 
precaution at all for his own safety, it is usually a ques- 
tion for the court.” (Emphasis supplied.) 

A car approaching an intersection is not in a favored 
position and entitled to proceed regardless of the cir- 
cumstances merely because he is on the right of the 
other car. His favored position and the right to proceed 
arising thereunder may be forfeited because of excessive 
speed under the circumstances. See Costanzo v. Trustin 
Manuf. Corp., 176 Neb. 136, 140, 125 N. W. 2d 556, cited 
by the plaintiff. 

In this case the undisputed facts show the plaintiff 
approached a blind, unprotected intersection where he 
could not see to the left until almost at the intersection 
and where he had to realize that any car approaching 
on his left at whatever speed could not see him until 
it was almost in the intersection, and he did so at a 
speed which left him no alternative but to enter the in- 
tersection irrespective of whatever his observations might 
disclose when: he reached a position where he could see 
to his left. Under these circumstances he was guilty of 
contributory negligence more than slight as a matter 
of law in that he took no precautions whatever for his 
safety. We hold that a driver approaching an unpro- 
tected intersection where he knows and can readily ob- 
serve that his view is obstructed must do so at such a 
speed as will afford him a reasonable opportunity to 
make effective observations for cars approaching on the 
intersecting road and give him a reasonable opportunity 
to properly react to the situation he then observes or 
could observe, and where his view is completely ob- 
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structed and his speed is such that he has given him- 
self no opportunity at all to observe and react appro- 
priately he may, where the facts are undisputed, be 
found negligent as a matter of law. The trial court’s 


determination was correct. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. Ricky RANDALL, 
APPELLANT. 
193 N. W. 2d 766 


Filed January 28, 1972. No. 38035. 


1. Criminal Law: Trial: Courts: Instructions. In the absence of 
a request for a cautionary instruction with relation to previous 
similar offenses, it is not error for the trial court to fail to give 
such an instuction. 

2. Criminal Law: Infants: Kidnapping: Parent and Child. The gist 
of the crime of child stealing is the malicious, forcible, or 
fraudulent removal of a child from the custody of its legal 
custodian, with the intent to unlawfully detain or conceal it 
from such custodian or parent, and consent of the child is 
immaterial and does not constitute a defense. 


Appeal from the district court for Scotts Bluff County: 
TED R, FEIDLER, Judge. Affirmed. 


Lovell, Raymond & Hippe, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuirE, C. J., SPENCER, BosLAuGH, SMITH, 
McCown, NEwTOoN, and CLINTON, JJ. 


Wuire, C. J. 

This is a prosecution for child stealing of Diana Kuntz, 
a child 11 years of age, with the intent to unlawfully 
conceal the child from her parents. The defendant was 
convicted by a jury, sentenced by the court, and appeals 
therefrom. We affirm the judgment and sentence of the 
trial court. 
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Diana Kuntz, the prosecuting witness, testified that 
she was 11 years of age on January 14, 1971; that she 
was a slight acquaintance of the defendant, Ricky Ran- 
dall; and that she met him, had driven around with him, 
and spent the day of January 14, 1971, with him. Her 
testimony establishes that Diana and the defendant, 
along with others, left in a motor vehicle, traveled to the 
States of Wyoming and Montana for a period of 3 days, 
and later Diana was returned to the home of her par- 
ents. The trial court admitted evidence, over objection, 
that during the period of time Diana and Randall were in 
Wyoming they engaged in sexual intercourse; and that 
they shared a room together at Newcastle, Wyoming. 
The court also admitted evidence as to an incident of 
sexual intercourse between Diana and the defendant in 
Montana. 

Summarizing the evidence of the State, it is substan- 
tially undisputed, as the defendant so states in his brief, 
it shows that the defendant, Randall, Diana Kuntz, and 
two other parties left Scottsbluff, picked up a girl in 
Morrill and took a trip in the defendant’s car from there 
westerly through Wyoming, where they left one man at 
Newcastle, then into Montana, and back into Wyoming, 
over a period of 3 days. The evidence also substantiates 
the undisputed fact that Diana Kuntz had given her 
consent to the trip. 

The evidence shows that the defendant did not return 
Diana Kuntz to her parents. The law officers did. The 
evidence also reveals as undisputed the testimony of 
Diana Kuntz’ father about a phone call that he engaged 
in with the defendant, while the defendant and Diana 
were on the trip in question. It is as follows: “Q. Did 
you hear the conversation that occurred when Diana ap- 
parently handed the phone to someone named Rick to 
speak? A. Yes. Q. And what conversation did you 
hear at this time? A. He identified himself as Rick 
Randall and then I spoke up and asked him where they 
were at and he wouldn’t give me no answer then, but 
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we kept talking to him, and then he told me that they 
were married and they was going to go to Arizona to live, 
and I kept talking to him and I said, ‘Where are you at, 
in South Dakota?’ And he said, ‘Yes, we’re in South Da- 
kota.’ And I said, ‘Rapid City?’ He said, ‘Yes. And 
I said, ‘Are you going to bring my daughter home?’ 
Well, he said, ‘If you drop all charges and everything,’ 
he says, ‘I’ll bring her home.’ And I said, ‘I don’t have 
nothing to do with that,’ I says, ‘You just bring her 
home,’ and I says, ‘We'll be waiting for you tomorrow 
and you bring her home.’ Well, he said, ‘I’ll think of 
it. And we kept talking and I don’t know all just the 
words that we said, but we—where they landed up, I 
believe that they went up to South Dakota and got 
married, but they wasn’t even in South Dakota; they 
were in Rock Springs, Wyoming. Q. Did you specific- 
ally request that he return your daughter to your home? 
A. Yes. Q. What did he respond to your request? A. 
He said, ‘If you drop all charges.’ ” 

The main assignment of error is that the trial court 
erred in failing to instruct the jury, by way of a cau- 
tionary instruction, that the evidence relating to crimes 
committed by the defendant outside the jurisdiction of 
Scotts Bluff County were received for the limited pur- 
pose of showing the intent of the defendant to conceal 
the child from her parents. There are two answers to 
this contention. First, there is no showing of the com- 
mission of separate independent crimes by the defend- 
ant. The circumstances of staying at the hotel, and 
engaging in sexual intercourse, and the facts surround- 
ing the 3-day trip, were all part of the chain of events and 
the circumstances that began with the defendant’s de- 
parture from Scottsbluff, Nebraska, and finally led to 
his capture in Rock Springs, Wyoming. Very simply, 
they were not separate and independent other crimes, 
they were simply the essential facts of the case directly 
bearing on the defendant in taking 11-year-old Diana 
with him and away from her parents. Second, the de 
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fendant tendered no instruction bearing upon this issue. 
In the absence of a request for a cautionary instruction 
with relation to previous similar offenses, it is not error 
for the trial court to fail to give such an instruction. 
Taylor v. State, 114 Neb. 257, 207 N. W. 207; Buckley v. 
State, 131 Neb. 752, 269 N. W. 892. 

The second assignment of error charges that it was 
error for the trial court to advise the jury that the con- 
sent of Diana Kuntz, age 11, was immaterial. This court 
has held that the gist of the crime involved here is the 
malicious, forcible, or fraudulent removal of a child 
from the custody of its legal custodian, with the intent 
to unlawfully detain or conceal it from such custodian or 
parent, and hence consent of the child is immaterial and 
does not constitute a defense. The fact that the child 
consented to leave her parents and go with the accused 
is immaterial. Bundy v. State, 114 Neb. 121, 206 N. W. 
21. There is no merit to this contention. 

The defendant contends that the trial court should 
have instructed the jury on the lesser included offense of 
contributing to the need for special supervision of a 
minor as defined in section 28-477, R. S. Supp., 1969. 
The trial court refused this request and it was without 
error. The answer to the defendant’s contention is 
found in State v. LaPlante, 183 Neb. 803, 164 N. W. 2d 
448, wherein this court very recently said as follows: 
“Defendant’s last assignment of error is the failure of 
the trial court to instruct on the offense of simple as- 
sault. Such an instruction is not mandatory where the 
evidence is conclusive of the guilt of the defendant. 
Mantell v. State, 141 Neb. 15, 2 N. W. 2d 586; Moore v. 
State, 147 Neb. 390, 23 N. W. 2d 552. Further, in Davis 
v. State, 116 Neb. 90, 215 N. W. 785, this court stated the 
general rule in the following language: ‘Such an in- 
struction is proper only when applicable to the evidence 
and where the evidence would justify a verdict of guilty 
of the lesser offense. If the evidence is such as to war- 
rant only a verdict of the greater offense, or one of not 
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guilty, then it is not proper to give such an instruction.’ 
See, also, In re Application of Flanders, 119 Neb. 761, 
230 N. W. 684; Olney v. State, 169 Neb. 717, 100 N. W. 2d 
838. The evidence in the present case is such that de- 
fendant is either guilty of the crime charged or not 
guilty. The trial court did not err in failing to instruct 
on the lesser offense.” 

Without reiterating the testimony we recited at the be- 
ginning of this opinion, the evidence in this case is con- 
clusive of the guilt of the defendant of the crime charged. 
We observe that the evidence in this case is of such a 
conclusive nature, almost wholly undisputed, as to war- 
rant only a verdict of guilty of the greater offense. We 
feel that the evidence herein is so conclusive against the 
defendant that to submit the instruction on contributing 
to the delinquency of a minor to a jury would have been 
unconscionable under the circumstances. It not only was 
not mandatory to give the instruction but it was the 
only way, considering the nature of the evidence in this 
case, in which the trial court could have fairly and prop- 
erly submitted the case to the jury. The assignment of 
error is without merit. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 


BoSLAUGH, J., concurs in result. 


STATE OF NEBRASKA, APPELLEE, v. Davip L. SHONKWILER, 
APPELLANT. 
194 N. W. 2d 172 


Filed January 28, 1972. No. 38097. 


1. Criminal Law: Sentences: Probation and Parole. A sentence 
not involving confinement is to be preferred to a sentence in- 
volving partial or total confinement in the absence of affirma- 


tive reasons to the contrary. 
. A statement by a defendant before 


sentendine that the Viet Nam war is immoral and that if drafted 
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he would not bear arms in that war does not constitute a justi- 
fiable reason for refusing probation to an otherwise qualified 
defendant. 
Appeal from the district court for Dawson County: 
Hucu Stuart, Judge. Reversed and remanded with di- 
rections. 


Mitchell & Beatty and Jerome J. Ortman, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BoOSLAUGH, SMITH, McCown, 
Newton, and Curyron, JJ. 


McCown, J. 

The defendant, David L. Shonkwiler, pleaded guilty 
to burglary in the district court for Dawson County, 
Nebraska, and was sentenced to not less than 1 nor 
more than 2 years in the Nebraska Penal and Correc- 
tional Complex. The defendant has appealed on the 
ground that the sentence imposed was an abuse of dis- 
cretion, was arbitrary and unreasonable, and was ex- 
cessive under the circumstances. 

A codefendant, Melvin Lee Anderson, was an equal 
participant along with the defendant in the commission 
of the burglary involved here. Both of these young men 
were 19 years of age. Both were first offenders. Both 
pleaded guilty. Both were convicted at the same time 
and both were sentenced at the same time. Both made 
full financial restitution. Melvin Lee Anderson was 
placed on probation for a period of 2 years. David L. 
Shonkwiler received a 1 to 2 year penitentiary sentence. 
Upon motion in this court, the presentence investigation 
report was made a part of the record. 

The burglary occurred on the 30th day of April 1970, 
some 2 weeks after the defendant became 19 years old. 
He was sentenced on February 19, 1971. At the time 
of sentencing, the defendant had completed three semes- 
ters at Kearney State College. He held various jobs 
and for all practical purposes was putting himself 
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through college. He lived in Kearney with one of two 
older brothers, both of whom were also attending Kear- 
ney State College. His father was a minister and mem- 
ber of the Berean Fundamentalist Church, and is now 
a teacher at the Montana Institute of the Bible in Bill- 
ings, Montana. His mother is a school teacher in Bill- 
ings. The defendant has one sister who, with her hus- 
band, is a missionary in Mexico City. In addition to his 
two older brothers, he has one younger brother living 
with his parents in Montana. 

Complete restitution of $129.67 had been made for 
the burglary. All but $18.35 of this amount was for a 
broken window and damage to the back door of the tav- 
ern involved. The conviction here was the defendant’s 
first felony conviction. His only prior conviction of 
any kind was a $15 fine for littering in the City of Kear- 
ney on March 20, 1970. His record in high school and 
in college was good and he had had no problems with 
schoo] authorities. 

At the time the guilty pleas were taken and the matter 
referred to the probation office for presentence investi- 
gation, the court advised both young men that they 
should be completely honest with the probation officer. 
The defendant Shonkwiler was. In addition to matters 
which will be referred to later, Shonkwiler advised the 
probation officer that the same two young men had 
broken windows in two establishments and obtained 
some merchandise from a third, all on the evening of 
March 13, 1970. Restitution was also made for all of 
these incidents, although no charges were ever filed. 
The codefendant Anderson advised the court at time 
of sentencing that he did not advise the probation officer 
of the March 13th incidents because he didn’t think 
they would find out that he was in on it and conceded 
that he was less than truthful. The same probation offi- 
cer made the presentence investigation and report on 
each of the two young men and recommended both of 
them for probation. 
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Without going into the details of the presentence in- 
vestigation report as to Melvin Lee Anderson, it showed 
that he was also a first felony offender but that he had 
several minor misdemeanor convictions while defendant 
Shonkwiler had only the one. Anderson had even been 
convicted on a misdemeanor count in Broken Bow, Ne- 
braska, and fined $100 in August of 1970, while he was 
free on bond on the charge involved here. It should 
also be sufficient to state that in all other factors rele- 
vant to probation, the record of David L. Shonkwiler as 
revealed in the presentence investigation reports, was at 
least as good, if not better, than that of his codefendant. 

The record discloses that the basis for the difference 
in sentencing of the two young men stemmed from the 
defendant’s comments as to the Viet Nam war and his 
obligation for military service in that war. Shonkwiler 
expressed to the probation officer and to the court his 
conviction that the Viet Nam war was immoral and 
stated that he would refuse to bear arms in Viet Nam. 
The trial court interpreted his comments as a statement 
that he would not obey the laws of the United States; 
referred to him as an outlaw; and refused to entertain 
any additional testimony as to the nature and extent 
of his conscientious objections. The trial court proceeded 
on the assumption that any valid, legal conscientious 
objections must rest on religion. 

The defendant Shonkwiler had a draft status of II-S, 
a student deferment, and his draft number was 182. 
With that number, it is uncertain whether he would be 
drafted under current conditions. Shonkwiler attempted 
to explain that he would not bear arms in any war, but 
would serve in any other way if he could; that he did 
not mean to disobey the United States laws; and that 
his beliefs, he thought, were within the definition of 
“conscientious objector” laid down by the Supreme 
Court. This court takes judicial notice of the fact that 
there are multiple avenues of establishing conscientious 
objection, and multiple avenues of service legally avail- 


VoL. 187] JANUARY TERM, 1972 751 
State v. Shonkwiler 


able as an alternative to the military duty of bearing 
arms. 

“A sentence not involving confinement is to be pre- 
ferred to a sentence involving partial or total confine- 
ment in the absence of affirmative reasons to the con- 
trary.” ABA Standards Relating to Sentencing Alterna- 
tives and Procedures, Standard 2.3(c). The affirmative 
reasons justifying total confinement set out in the Stand- 
ards are inapplicable here. The Advisory Committee 
for the ABA Standards, as well as the Model Penal Code, 
section 7.01, take the position that the starting point for 
every sentence should be probation or some other sen- 
tence not involving commitment or confinement. Par- 
ticularly is this true in the case of first offenders and 
even more so when those first offenders are youthful. 
See commentary to Standard 2.3(e), pp. 72, 73, ABA 
Standards Relating to Sentencing Alternatives and Pro- 
cedures. The district court clearly recognized these 
principles when it placed Melvin Lee Anderson on pro- 
bation. The court, however, withheld similar treatment 
from the defendant Shonkwiler. 

At least as early as 1905, this court expressed its view 
that where two or more defendants are convicted for 
the same offense and different penalties are inflicted, 
and it appears from the evidence that the defendant re- 
ceiving the least punishment is at least equally guilty, 
it may be necessary for this court to examine the evi- 
dence to determine whether there were justifiable rea- 
sons for the distinctions and whether the higher sentence 
should be reduced. See Keeler v. State, 73 Neb. 441, 
103 N. W. 64. The law still continues to strive for even- 
handed justice. A statement by a defendant before sen- 
tencing that the Viet Nam war is immoral and that if 
drafted he would not bear arms in that war does not 
constitute a justifiable reason for refusing probation to 
an otherwise qualified defendant. 

The order of probation entered with respect to the 
codefendant Anderson contains as one of its provisions 
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the condition that the defendant “shall not violate the 
ordinances of any municipality, the laws of any state 
or the laws of the United States.” This is virtually a 
standard requirement of any probation order. Even if 
the statement here amounted to a declaration that the 
defendant would violate the law if ordered to bear arms 
in Viet Nam, he may never be faced with the prospect. 
If he were on probation and did violate the law in the 
future, it would constitute an immediate violation of the 
conditions of his probation as well as constituting a 
separate violation of the laws of the United States. 
While the defendant’s attitude toward bearing arms in 
war may be abhorrent to some citizens, the law must 
and does extend its protection to conscientious objectors. 
The defendant and every other citizen is also guaranteed 
the constitutional right of free speech. The defendant’s 
attitude toward the Viet Nam war has been publicly ex- 
pressed by many thoroughly loyal American citizens 
and in no way reflects criminal tendencies. Neither 
does it furnish a justifiable basis for refusing probation 
under the circumstances present here. 

The sentence of the district court is vacated and the 
cause is remanded to the district court with directions 
to place David L. Shonkwiler on probation under the 
same terms and conditions contained in the probation 
order of February 19, 1971, covering the probation of 
Melvin Lee Anderson. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Wuite, C. J., took no part in the consideration or deci- 
sion in this case. 

SPENCER and NEwrTon, JJ., concur in the result only. 


STATE oF NEBRASKA, APPELLEE, V. DONALD GEORGE 
ELroy McDONALD, APPELLANT. 
194 N. W. 2d 183 


Filed January 28, 1972. No. 88099. 
1. Criminal Law: Trial: Confessions. The trial court’s finding 
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that an in-custody statement of an accused is voluntary must 

appear from the record with unmistakable clarity. 

To be admissible, a confession must be 
free and voluntary, that is, must not be extracted by any sort 
of threats or violence, nor obtained by any direct or implied 
promises, however slight, nor by the exertion of any improper 
influence. 

8. Criminal Law: Trial: Confessions: Courts: Instructions. It is 
the duty of the court not only to instruct as to what constitutes 
a voluntary confession, but also to instruct the jury to disregard 
the alleged confession if found to be involuntary. 

4, Criminal Law: Trial: Attorneys at Law: Fees. It is not proper 
to allow an attorney’s fee in criminal cases only for time spent 
in trial, and refuse to make any allowance for time or services 
reasonably and necessarily required and performed prior to trial. 


Appeal from the district court for Adams County: 
Frep R. Irons, Judge. Reversed and remanded. 


Brock & Seiler, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLINTON, JJ. 


McCown, J. 

The defendant McDonald was found guilty by a jury 
of the crime of burglary and was sentenced by the court 
to 3 to 5 years imprisonment. The principal issue on 
appeal involves the admissibility of an in-custody state- 
ment obtained from the defendant. 

The evidence implicated the defendant and another 
individual named Barada. While the defendant was in 
custody prior to trial, he was interviewed by the county 
attorney in the presence of a court reporter. The com- 
plete constitutional rights warnings were given to the 
defendant and he waived those rights. In response to 
preliminary questions, he stated that he “didn’t do it.” 
After some discussion of other indirectly related matters, 
the questioning was brought back to the particular bur- 
glary involved. After a couple of questions and an- 
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swers involving Barada’s connection with the premises 
burglarized, the following dialogue occurred: “(Def.) 
Can we go off the record for a minute? (Co. Atty.) 
Well, I can’t go off the record once we start but you 
may go ahead. (Def.) Well, I want to ask you this 
question: What are you going to do with me on this if 
I tell you the whole thing. It will implicate me. It is 
a fringe deal and it’s like that dope deal. (Co. Atty.) 
Well, nothing happened to you on the dope deal, is that 
right? (Def.) Well, I am not asking you to make a 
deal or anything. I wanted your line of thinking be- 
cause I did have hold of some of the stuff that he did 
get. (Co. Atty.) Some of the cash? (Def.) Well, the 
cash, no. (Co. Atty.) Well, tell me everything you know. 
***” The remainder of the statement accused Barada 
of the burglary but conceded that the defendant knew 
Barada was committing a burglary and that defendant 
received some of the proceeds. 

During the trial, at a hearing outside the presence of 
the jury, the court reporter testified as to the state- 
ment taken from the defendant. The court reporter also 
testified that he had previously taken statements of the 
defendant about his activities in selling “dope” and the 
court reporter did not know of any charges brought 
against the defendant relating to those statements. Ob- 
jections were made to the admission of the defendant’s 
statement here on the ground that the statement was 
inadmissible because it was made as a result of an im- 
plied promise or inducement and therefore involuntary. 
The court overruled the objections but made no specific 
finding of any kind. The statement was thereafter in- 
troduced and read in full to the jury. 

Under the procedures required by Jackson v. Denno, 
378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 908, the court 
must first make a judicial determination as to the vol- 
untariness of a statement or confession by the defend- 
ant before permitting the jury to hear the alleged state- 
ment or confession. The trial court’s finding that an 
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in-custody statement of an accused is voluntary must 
appear from the record with unmistakable clarity. Sims 
v. Georgia, 385 U.S. 538, 87 S. Ct. 639, 17 L. Ed. 2d 593; 
State v. Holland, 183 Neb. 485, 161 N. W. 2d 862. 

“To be admissible, a confession must be free and vol- 
untary; that is, must not be extracted by any sort of 
threats or violence, nor obtained by any direct or im- 
plied promises, however slight, nor by the exertion of any 
improper influence.” Brady v. United States, 397 U. 
S. 742, 90 S. Ct. 1463, 25 L. Ed. 2d 747 (1970). See, also, 
State v. Longmore, 178 Neb. 509, 134 N. W. 2d 66. 

Where the question of the voluntariness of an oral or 
written confession is in issue, the court must properly 
instruct as to what constitutes a voluntary confession, 
whether requested or not. It is the duty of the court 
not only to instruct as to what constitutes a voluntary 
confession, but also to instruct the jury to disregard 
the alleged confession if found to be involuntary. State 
v. Breaker, 178 Neb. 887, 136 N. W. 2d 161. 

Here the court instructed with respect to the required 
constitutional warnings and with respect to knowing 
and intelligent waiver of constitutional rights by giving 
N JIWNo. 1452A. N JI No. 14.52 instructs as to when 
admissions or confessions may be considered as evidence 
of guilt and it also outlines the required findings the 
jury must make with respect to statements procured or 
induced by promises directly or indirectly made by 
persons in authority. That instruction was omitted. 
No similar or related instruction was given. The fail- 
ure of the trial court to give this instruction amounted 
to a withdrawal of the issue of voluntariness from the 
jury’s consideration and requires reversal. State v. 
Breaker, supra. 

Since this case must be retried and the issues of in- 
ducements and promises and the voluntariness of state- 
ments be submitted to the court and jury, we point out 
that law enforcement officers should make sure that no 
promises are made which offer the defendant a benefit 
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or advantage which is dependent upon the defendant 
making or executing the statement or confession sought. 
County attorneys in particular should make certain that 
their position is unequivocal and forthright. We recog- 
nize the inherent problems in reconstructing factual 
situations in many cases and the obvious tendency of 
some witnesses to have convenient memories. In this 
case however, the facts as to what occurred at the time 
of taking the defendant’s statement are not in dispute. 

The defendant also asserts that the $450 attorney’s fee 
allowed here was not reasonable. The complaint is that 
the court failed to allow a minimum hourly rate for the 
total number of hours spent, and that the established 
pattern for criminal cases in the district allows $150 
per day for jury trial, with no allowance for preparation 
or other necessary time. The fee allowed was apparently 
based upon 3 days of jury trial. 

The statute specifically provides that the fees for 
services performed in criminal cases shall be “reason- 
able fees.” § 29-1803.03, R. S. Supp., 1969. A reason- 
able attorney’s fee ordinarily rests in the sound discre- 
tion of the court. Many elements enter into the deter- 
mination of the amount of such a fee. The time ele- 
ment in such cases is not ordinarily measured by the 
time actually spent, but by the time reasonably and 
necessarily required in the performance of the duties. 
See, Jensen v. State, 184 Neb. 802, 172 N. W. 2d 607; 
Fotinos v. Fotinos, 184 Neb. 486, 168 N. W. 2d 698. It 
may be entirely proper to have a guideline standard 
daily schedule of fees for trial time. Nevertheless, it 
is not proper to allow an attorney’s fee in criminal 
cases only for time spent in trial, and refuse to make 
any allowance for time or services reasonably and neces- 
sarily required and performed prior to trial. 

The bare bones of the present record establish only 
that the attorney’s fee was insufficient because of the 
refusal to allow any amount for services prior to trial. 
It does not furnish adequate evidence upon which to 
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redetermine a reasonable attorney’s fee. The judg- 
ment of the district court fixing the attorney’s fee for the 
original trial is vacated. Upon remand, the district court 
is directed to redetermine the amount of a reasonable 
attorney’s fee herein in accordance with this opinion and 
make such allowance. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


Dennis ADLER, APPELLANT, V. JERRYCO Morors, INC., A 


CORPORATION, APPELLEE. 
193 N. W. 2d 757 


Filed January 28, 1972. No. 38126. 


1. Workmen’s Compensation: Evidence: Appeal and Error. In a 
workmen’s compensation proceeding a district court finding 
against a party will be set aside if the evidence compels a find- 
ing for that party. 

2. Workmen’s Compensation: Employer and Employee. Under the 
Workmen’s Compensation Act recreational or social activities 
are within the course of employment when the employer derives 
substantial direct benefit from the activity beyond the intan- 
gible value of improvement in employee health and morale 
that is common to all kinds of recreation and social life. 


Appeal from the district court for Lancaster County: 
ELMER M. ScHEELE, Judge. Reversed and remanded with 
directions. 


Healey, Healey, Brown & Burchard, for appellant. 


Chambers, Holland, Dudgeon & Beam, Cline, Williams, 
Wright, Johnson & Oldfather, and Kevin Colleran, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and CiinTon, JJ. 


SMITH, J. 
The Workmen’s Compensation Court on original hear- 


758 NEBRASKA REPORTS [VoL. 187 


Adler v. Jerryco Motors, Inc. 


ing dismissed the claim of Dennis Adler against Jerryco 
Motors, Inc. After waiver of rehearing and on appeal 
to district court the claim again was dismissed. Adler 
appeals. The chief questions relate to our standard of 
review and to the connection between recreational or 
social activities and course of employment. 

Adler suffered injuries in an accident on July 26, 1969, 
at Midwest Speedway in Lincoln while he was racing 
a Bultaco motorcycle owned by Jerryco. Jerome Biskup 
owned Jerryco which repaired and sold motorcycles at 
its place of business in Lincoln. He also was a member 
of a partnership that owned Midwest Speedway which 
held automobile and motorcycle races. 

In 1967 Jerryco had desired to decrease its expendi- 
tures on racing programs. Adler with factory assistance 
had been racing a Triumph 650 motorcycle, winning al- 
most every time. Jerryco engaged him February 1, 1967, 
at a monthly salary to manage its shop and racing pro- 
gram. Adler continued to race the Triumph with fac- 
tory assistance and motorcycles owned by Jerryco. The 
Triumph decreased Jerryco’s racing expenditures $1,000. 
The sums spent on the program were $4,000 in 1967, 
$2,000 in 1968, and less than $1,000 in 1969. 

Midwest required no entry fee from Adler or others 
who concededly raced for Jerryco. Contrary to trade 
practice in an employee-employer relationship Biskup 
permitted Adler to keep prize money. 

Jerryco advertising directly or indirectly referred to 
Adler. A Jerryco truck that hauled racing motorcycles 
to Midwest and nearby tracks displayed a caricature of 
Adler with his national racing number “47.” “Jerryco” 
was the size of a signboard. The truck, as well as the 
Triumph and Adler’s leathers, which Jerryco had not pur- 
chased, were orange and white, racing colors of Jerryco. 

Jerryco once rented a booth at an automobile show 
in Pershing Auditorium at Lincoln. The Triumph stood 
on a pedestal 4 feet high, and a sign stated its high per- 
centage of victories. Other indirect advertising oc- 
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curred on radio which described Jerryco to be, in Adler’s 
words, “ ‘the place where the fast guys are the guys that 
Win.’ ” 

Biskup testified as follows: He had closely controlled 
the racing activity of Adler on Jerryco motorcycles. 
Adler was under a duty during employment hours not to 
prepare one for racing by him without specific permis- 
sion. A similar requirement circumscribed the authority 
of Adler to drive the truck or to race a Jerryco motorcy- 
cle. He almost always requested permission which Bis- 
kup almost always granted. On July 26, 1969, Adler failed 
to de so, and Biskup knew nothing of plans for the race 
in which the injury occurred. Biskup would have denied 
permission, for Jerryco had cleaned the Bultaco to sell. 
The degree of control exercised by each man over motor- 
cyclists who concededly raced for Jerryco is not detailed. 

Adler denied close control. He had talked to Biskup 
on July 26, 1969, about the race prior to its start, both 
understanding he would enter. There were two Bultaco 
motorcycles, and the one for sale remained in the shop. 
Biskup did not subsequently contradict the testimony, 
and he produced no records to refute it. 

The racing program indirectly advertised Jerryco 
motorcycles for sale. It also kept employees happy. 
Adler candidly admitted that his employment by Jerryco 
in no way depended upon his racing any motorcycle. 

The district court may set aside a judgment of the 
Workmen’s Compensation Court on rehearing only upon 
grounds of (1) no jurisdiction, (2) fraud, (3) insuffi- 
ciency of the record to support the findings, and (4) in- 
adequacy of findings to support the order. See § 48-184, 
R. R. S. 1943. This court on appeal may set aside the 
judgment of the district court only upon those grounds 
except subdivision (3) which reads: “. . . the findings 
of fact are not supported by the evidence as disclosed by 
the record, and, if so found, the cause shall be considered 
de novo upon the record.” § 48-185, R. R. S. 1943. 

The Legislature has prescribed two procedures for 
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processing workmen’s compensation claims, carrying 
over rules that governed the compensation commissioner, 
whom the court superseded. See, §§ 48-177 to 48-185, 
R. R. S. 1943; Hansen v. Paxton & Vierling Iron Works, 
135 Neb. 867, 284 N. W. 352 (1939). 

In Gifford v. Ag Lime, Sand & Gravel Co., 187 Neb. 
57, 187 N. W. 2d 285 (1971), after waiver of rehearing 
a judgment for a compensation claimant was affirmed. 
We said that we will consider the cause de novo only 
where the findings of fact are not supported by the evi- 
dence as disclosed by the record. 

Sections 48-184 and 48-185, R. R. S. 1943, are silent 
about findings that may require no evidentiary support. 
We construe the sections to remedy the omission. In a 
workmen’s compensation proceeding a district court find- 
ing against a party will be set aside if the evidence 
compels a finding for that party. When we set aside a 
material finding because of the evidence we will con- 
sider the cause de novo. 

Recreational or social activities are within the course 
of employment when the employer derives substantial 
direct benefit from the activity beyond the intangible 
value of improvement in employee health and morale 
that is common to all kinds of recreational and social 
life. 1 Larson, Workmen’s Compensation, § 22.00, p. 
349 (1968). See, also, § 48-151(6), R. R. S. 1943. 

The district court found that the accident had not 
arisen out of or in the course of Adler’s employment by 
Jerryco. The finding faces this evidence: Testimony 
to close control of Adler racing Jerryco motorcycles is 
weakened by admissions that Biskup almost always 
granted permission. It also clashes with normal duties of 
manager of the shop and racing program. Testimony of 
Biskup to his lack of knowledge and desires concerning 
the race on July 26, 1969, is not material in view of 
other evidence. The direct benefit to Jerryco from Adler 
racing Jerryco motorcycles at Midwest was substantial 
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enough to bring the activity within the course of em- 
ployment under the above rule. 

The evidence compels a finding that the injuries to 
Adler arose out of and in the course of his employment 
by Jerryco. The judgment is reversed and the cause 
remanded with directions to proceed in accordance with 
this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. ROGER SIMONS, 
APPELLANT. 
193 N. W. 2d 756 


Filed January 28, 1972. No. 38153. 


1. Criminal Law: Lareeny: Evidence: Trial. In a prosecution for 
larceny in Nebraska a lack of consent need not be shown in 
express terms but may be inferred from circumstances appear- 
ing in evidence. 

2. Criminal Law: Witnesses: Evidence: Appeal and Error. In de- 
termining the sufficiency of the evidence to sustain the con- 
viction in a criminal prosecution, it is not the province of this 
court to resolve conflicts in the evidence, pass on credibility 
of witnesses, or weigh the evidence. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


Gerald Buechler and Joseph D. Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and Ciinron, JJ. 


McCown, J. 

A jury found the defendant, Roger Simons, guilty of 
grand larceny. On appeal, the defendant asserts that 
the evidence is insufficient to support the judgment, and 
that there was no evidence of a lack of consent to the 
taking. 
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On the evening of April 5, 1971, the complaining wit- 
ness, Cathy Bockman, accompanied a friend of hers, 
Sharon Michalski and one Dianna Lechleitner to an 
apartment occupied by the defendant, Roger Simons. 
The defendant and a man identified as Dick Price were 
in the apartment. When the complaining witness en- 
tered the defendant’s apartment, she placed her purse 
which contained $150 in currency on the stove. Both 
of the other women knew the money was in the purse. 
At approximately 9:30 p.m., Cathy and Sharon left the 
apartment to pick up Cathy’s husband but the purse 
was left on the stove. When they returned some time 
later, the three people were gone and the purse was 
gone. They found the purse across the hall in Sharon’s 
apartment but the $150 was gone. Cathy Bockman, the 
complaining witness, then called the police. Charges 
were filed against the defendant Roger Simons and Di- 
anna Lechleitner. A warrant was also issued for Dick 
Price but he was not found. 

At the defendant’s trial, Dianna Lechleitner testified 
that she saw the defendant and Dick Price take the 
money and they gave her $40 to “keep her mouth shut.” 
She later turned the $40 over to the police and made 
a statement. The defendant’s testimony was that Di- 
anna Lechleitner and Dick Price had taken the money 
and that Price had given him $20 of it to apply on the 
rent. 

The defendant’s position apparently is that the testi- 
mony of an accomplice is insufficient as a matter of 
law to support a guilty verdict, and that there was no 
express testimony that the complaining witness did not 
consent to the taking. 

The testimony of an accomplice is clearly sufficient 
where, together with all the testimony and circum- 
stances, it satisfies the jury beyond a reasonable doubt 
of the guilt of the accused. See Leistritz v. State, 165 
Neb. 220, 85 N. W. 2d 318. 

In a prosecution for larceny in Nebraska a lack of 
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consent need not be shown in express terms but may 
be inferred from circumstances appearing in evidence. 
State v. Nelson, 182 Neb. 31, 152 N. W. 2d 10. 

In determining the sufficiency of the evidence to sus- 
tain the conviction in a criminal prosecution, it is not 
the province of this court to resolve conflicts in the evi- 
dence, pass on credibility of witnesses, or weigh the 
evidence. State v. Cannon, 185 Neb. 149, 174 N. W. 
2d 181. While the evidence here was in conflict, it was 
clearly sufficient to go to the jury. 

The judgment of the district court was correct and is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHRISTOPHER LEGEAR, 
APPELLANT. 
193 N. W. 2d 763 


Filed January 28, 1972. No. 38176. 


1. Criminal Law: Guilty Plea: Trial. The Standards Relating to 
Pleas of Guilty promulgated by the American Bar Association 
outline what should be the minimum procedure in the taking of 
pleas of guilty. 

The record of the arraignment at 
which a plea of guilty is entered must show that the court de- 
termined there was a factual basis for the plea. 

8. Criminal Law: Guilty Plea: Trial: Attorneys at Law. The trial 
court may not rely upon generalized admissions or statements 
by defense counsel as a method for determining that there is a 
factual basis for a plea of guilty. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KreELL, Judge. Reversed and remanded. 


Bennett G. Hornstein, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 
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Bos.auau, J. 

The defendant appeals from a conviction for unlawful 
sale of cannabis upon a plea of guilty. At the arraign- 
ment on October 5, 1970, the defendant pleaded not 
guilty. On March 25, 1971, the defendant appeared with 
private counsel and obtained leave to withdraw the plea 
of not guilty and enter a plea of guilty. 

At this hearing the district judge advised the defend- 
ant as to his rights and addressed him personally to de- 
termine that the plea was voluntary and was entered in- 
telligently and understandingly. Inquiry was made as to 
plea bargaining, and the county attorney advised the 
court that a separate charge for sale of LSD was to be 
dismissed in exchange for the plea of guilty in this case. 
The defendant acknowledged that this was his under- 
standing of the plea bargain; that there had been no 
promise of leniency; and that the court was not a party 
to the plea bargaining and was not bound by it. 

On May 17, 1971, when the defendant appeared for sen- 
tencing, the defendant’s counsel moved for leave to 
withdraw the plea of guilty and for leave to withdraw as 
counsel for the defendant. Both motions were over- 
ruled and the defendant was sentenced to imprisonment 
for 3 to 5 years. The defendant is now represented by 
other counsel. 

There was no evidence offered in support of either 
motion at the hearing on May 17, 1971. The showing 
made consisted of statements by the defendant and his 
counsel to the court at the hearing. 

The defendant’s counsel stated there had been an 
arrangement with the county attorney’s office and the 
police that if the defendant could make a purchase of 
heroin, or assist in the identification of a person selling 
heroin, a recommendation for probation would be made; 
and that the defendant had made two attempts to carry 
out the arrangement but was unsuccessful. The de- 
fendant’s counsel further stated the defendant had said 
that he was not satisfied with the course of the pro- 
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ceedings; that he thought he was not guilty; that he 
thought the State could not prove its case; and that he 
wanted another lawyer. The defendant’s counsel further 
stated that he did not agree with the defendant’s present 
position in the case. 

The defendant stated that he did not feel guilty; that 
he would like to stand trial; that he was under the 
impression there would be a recommendation of proba- 
tion; and that he did not understand a recommendation 
by the county attorney was not binding on the court. 

The defendant contends that the motion to withdraw 
the plea of guilty should have been sustained because 
there had been a breach of a plea bargain and the record 
does not show that the trial court ascertained there was 
a factual basis for the plea. 

The record fails to show any breach of a plea bargain. 
The bargain which was disclosed at the hearing on 
March 25, 1971, was fully performed. The arrangement 
for a recommendation of probation, not disclosed until 
the hearing on May 17, 1971, was conditioned upon the 
defendant making a purchase of heroin, or identifying 
a seller. The defendant did not perform his part of the 
arrangement so there was no basis for a withdrawal of 
the plea on this ground. 

At the hearing on March 25, 1971, the trial court made 
no inquiry of the defendant to determine that there was 
a factual basis for the plea of guilty. The Standards Re- 
lating to Pleas of Guilty, promulgated by the Ameri- 
can Bar Association, require that the court satisfy itself 
there is a factual basis for the plea. The standards 
further require that the record of the proceedings in- 
clude the inquiry into the accuracy of the plea. See 
Standards Relating to Pleas of Guilty, Approved Draft, 
1968, § 1.6, p. 30, and § 1.7, p. 34. In State v. Turner, 186 
Neb. 424, 183 N. W. 2d 763, decided February 11, 1971, 
we said the Standards Relating to Pleas of Guilty should 
be the minimum procedure for the taking of guilty pleas 
in this state. 
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Although the trial court is not required to determine 
that there is a factual basis for a plea of guilty by in- 
quiring of the defendant, that may be the most satisfac- 
tory method in many cases. See McCarthy v. United 
States, 394 U. S. 459, 89 S. Ct. 1166, 22 L. Ed. 2d 418. 
Inquiry of the county attorney or examination of the pre- 
sentence report have been suggested as alternative meth- 
ods in a proper case. 

The record in this case suggests that the trial court 
relied upon defense counsel in determining that there 
was a factual basis for the plea. At the hearing on May 
17, 1971, the trial court questioned the defendant’s counsel 
as to whether he thought and believed the defendant 
was guilty at the time of the hearing on March 25, 1971. 
Although the defendant’s counsel did not respond di- 
rectly, his remarks implied that he had believed the de- 
fendant was guilty. 

Reliance upon defense counsel as a method to deter- 
mine the accuracy of the plea has been disapproved. See, 
United States v. Cody, 438 F. 2d 287 (8th Cir.); United 
States v. Tucker, 425 F. 2d 624 (4th Cir.). In the Tucker 
case the court said: “Nor do generalized admissions or 
statements by a defendant’s counsel meet the require- 
ment that the court be satisfied that there is a factual 
basis for the plea from the defendant’s own admission 
that he engaged in conduct which constitutes the charged 
offense.” 

The judgment is reversed and the cause remanded 
for further proceedings consistent with this opinion. 

REVERSED AND REMANDED. 

NEwTON, J., dissenting. 

I respectfully dissent from the majority opinion in 
this case. 

It has long been the rule that an information must be 
sufficiently definite to apprise the accused of the spe- 
cific nature of the offense with which he is charged. 
The defendant had the information served upon him 
and the statute read to him. He was thereby apprised 
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of the exact act with which he was charged and of the 
provision of the statute he was alleged to have violated. 
In addition, he had retained counsel of his own choosing 
and was undoubtedly fully advised of all the pertinent 
circumstances and law. Defendant, under these condi- 
tions, elected to enter a plea of guilty and, entered into 
a plea bargain with the county attorney whereby the 
county attorney agreed to and did dismiss another pend- 
ing charge. Experience with this type of case has demon- 
strated that after the county attorney has fulfilled his 
part of the bargain by dismissing additional charges, the 
defendants all too often feel that they are then in a 
position to renege on a plea of guilty. Such was obvi- 
ously the case here. A defendant who voluntarily en- 
ters a plea of guilty under circumstances similar to the 
present one does so knowingly and voluntarily. He is 
fully aware of the exact acts charged as comprising 
the crime alleged and his plea of guilty is a direct ad- 
mission that he did actually perform those acts. For 
the court to be required to inquire further into the facts 
pertaining to the offense would be to require a super- 
fluous act and verges on the ridiculous. 
Wuite, C. J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. LEON E. FELLMAN, 


APPELLANT. 
193 N. W. 2d 775 


Filed January 28, 1972. No. 37955. 


1. Criminal Law: Evidence: Trial. Evidence is sufficient to sus- 
tain a verdict of guilty in a criminal prosecution only where 
the jury could properly find guilt beyond a reasonable doubt. 

2. Criminal Law: Evidence: Trial: Witnesses: Courts. The extent 
to which a witness on redirect examination may explain testi- 
mony elicited on cross-examination lies primarily in the discre- 
tion of the trial court. 

- In a criminal prose- 

cution where a State witness testified to hearsay on cross- 
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examination, discretion over objection to permit hearsay on 
redirect examination is limited. 


Appeal from the district court for Douglas County: 
DonaALp J. HamILToN, Judge. Reversed and remanded. 


John J. Powers, for appellant. 


Clarence A. H. Meyer, Attorney General, and E. D. 
Warnsholz, for appellee. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and Ciinton, JJ. 


SMITH, J. 

A dentist, Leon E. Fellman, participated in the Medi- 
caid Program for welfare patients. In that connection an 
information charged him with obtaining money from 
the State by false pretenses. A jury found him not 
guilty on Count I and guilty on three counts. Fellman 
appeals. He asserts insufficient evidence to prove crim- 
inal intent and error in admission of evidence concern- 
ing his other Medicaid transactions. 

The program theoretically followed these general 
lines. An indigent desiring dental treatment informed 
a county caseworker who referred him to his dentist. 
After examination the dentist filled out a report form 
stating his recommendations and checking a fee schedule. 
The county forwarded a report with estimated fees of 
$250 or more to the State for authorization. After re- 
ceiving authority, the county forwarded the certified 
report together with a claim form to the dentist. On 
the claim form the dentist stated completion of services 
on a designated date and the amount of his claim. It 
was paid by a State warrant. 

The Douglas County welfare division, suspecting ir- 
regularities, requested assistance of the local dental 
society early in 1969. The society’s president appointed 
a committee of three dentists to work with Hubert J. 
Wegener, D.D.S., and chief of the local dental health 
department. After some investigation the committee 
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was replaced by the society’s ethics committee which 
was composed of other dentists. 

Approximately 165 dentists were participating in the 
program. Committee examinations represented a ran- 
dom sample of possibly irregular cases of 100 dentists. 
Wegener in reviewing the examinations did not find 
excessive discrepancies overall. 

Wegener or Frederick A. Breeze, D.D.S., and chairman 
of the ethics committee, examined the four patients 
named in the counts that went to the jury: Roosevelt 
Collier, Count I; and Marie Mendenhall, Deanna Wiksell 
Glessman, and Janet Bandy, Counts II, I, and IV. 

The State in 1967 and early 1968 paid Fellman’s claims 
for services rendered Marie, Deanna, and Janet. Fell- 
man in fact had not rendered some of the services. Dis- 
crepancies still existed in 1969 when the investigation 
began. 

Irene Richter testified as follows. Dental secretary 
of Fellman since 1959, she had been handling all paper 
work, filling out forms, and transcribing his notes for 
reports. When she laid forms on his desk for signature, 
she knew that some claims included unperformed serv- 
ices. The State limited performance time to 90 days, 
and obtaining extensions would increase her paper work. 
She believed that Fellman would complete the work. 

Janet refused to return to Fellman because she had 
no confidence in him. Deanna consulted another dentist 
because her girl friend was his patient. Collier failed 
to return for a partial denture that Fellman had ordered, 
received, and paid for in due course. 

Marie testified to a conversation with Fellman on her 
last visit: “He told me... that he was in a lot of 
trouble over this and would I tell them anything to get 
them off of his back. .. . He had told me to tell, couldn’t 
I tell them that the teeth were there in May and I just 
didn’t pick them up.” 

Fellman, age 62, testified as follows. The foregoing 
testimony of Marie was false. His practice had been 
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heavy, and the number of welfare patients had exceeded 
his original estimate. He relied on Irene: “Q. You have 
heard ... (Irene) testify ... to her putting forms on 
your desk for your signature...? A. Yes. Q. Was 
that the custom at the time? <A. Yes. Q. You did 
sign this claim form for the dentures (for Marie) when 


actually the work had not been done...? A. Yes, sir. 
Q. Did you realize it at the time... .? A. I don’t know 
whether I did or didn’t .... I should have realized it 


...” At no time did he intend to cheat or defraud 
the State. 

Evidence is sufficient to sustain a verdict of guilty in 
a criminal prosecution only when the jury could prop- 
erly find guilt beyond a reasonable doubt. State v. 
Leary, 185 Neb. 76, 173 N. W. 2d 520 (1970). Criminal 
intent of Fellman was an issue for the jury. 

The evidentiary questions arose during the testimony 
of Breeze, a witness for the prosecution, as follows. 
Each member of the ethics committee examined only part 
of the cases. On recross-examination counsel elicited this 
repetitive answer: The ethics committee, conducting 
no general investigation, had only investigated Fellman 
and two other dentists. 

On subsequent redirect examination Breeze testified: 
“Q. ... how many patients of Dr. Fellman did your 
committee or you examine? ... (Objections) BY THE 
COURT: Overruled. You opened it up. A. 56. Q. 56? 
A. Yes. Q. Of those patients ... did you arrive at a per- 
centage of discrepancies between the amount of work 
billed for and the amount of work the dentist did? ... 
(Objections) BY THE COURT: ... We are talking about 
Dr. Fellman. Limit your question to Dr. Fellman. Q. 
Did you arrive during the general investigation of Dr. 
Fellman specifically as to a percentage of discrepancy 
between the... work billed... and the... work done, 
from your sample? ... (Objections overruled) A. The 
frequency with which we found irregularities that we 
could not explain away in any fashion was 72 per cent 
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of the cases we examined. . .. In Dr. Fellman’s cases 
specifically ....” At the conclusion of Breeze’ testimony 
defense counsel unsuccessfully moved for a mistrial. 

The court instructed the jury: “To determine the in- 
tent of the defendant in this case, you are to examine all 
the evidence, facts, and circumstances appearing in the 
case which may throw any light upon the alleged in- 
tent of the defendant.” 

Prior use of similar inadmissible evidence may be 
governed by theories of estoppel or waiver of objection 
in advance. See 1 Wigmore on Evidence, §§ 15 and 18, 
pp. 304 and 321 (3d Ed., 1940). 

The extent to which a witness on redirect examina- 
tion may explain testimony elicited on cross-examina- 
tion lies primarily in the discretion of the court. See 
State v. McClelland, 72 N. D. 665, 10 N. W. 2d 798 (1943). 
In a criminal prosecution where a State witness testi- 
fied to hearsay on cross-examination, discretion over 
objection to permit hearsay on redirect examination is 
limited. See Karnes v. State, 111 Neb. 435, 196 N. W. 
676 (1923) (by implication). 

The recross-examination of Breeze opened nothing, 
but there is a broader ground for decision. The testimony 
was repetitive, unambiguous, and harmless. It had no 
tendency to discredit Breeze before the jury or to ex- 
onerate Fellman. The prosecution on redirect exam- 
ination over objections nevertheless stigmatized Fellman 
with testimony that reeked of incompetency. The rulings 
on Fellman’s objections represented an abuse of dis- 
cretion. 

On Counts II, III, and IV the judgment is reversed 
and the cause remanded for a new trial. 

REVERSED AND REMANDED. 

NeEwrTon, J., dissenting. 

The majority opinion holds that evidence showing 
discrepancies in 72 percent of the cases handled by de- 
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fendant under the Medicaid Program was erroneously 
admitted. 

Defendant was charged with obtaining money by false 
pretenses, i.e., by submitting false claims for remunera- 
tion. The charge is one requiring proof of an “intent 
to cheat and defraud.” The questions eliciting the 
evidence were objected to as calling for incompetent, 
immaterial, irrelevant testimony, and for insufficient 
foundation. 

Irregularities in claims submitted for work done under 
the program were investigated by the Ethics Committee 
of the Omaha District Dental Society of which the wit- 
ness was chairman. There were six members of the 
committee participating in the investigation. Three 
worked on Wednesday and three on Thursday. Patients 
were examined and dental work found compared with 
defendant’s reports of work done. Statements were 
signed as to irregularities present or absent in each case. 
The witness did not personally check each patient or 
report. On completion of the review, defendant was 
present for a session with the committee and another 
review of his patients. It appears defendant was kept 
fully apprised of the work of the committee and of its 
findings. He knew or could readily ascertain the nature 
of the claims he had signed and submitted. He could 
ascertain from his own records the work done. Under 
such circumstances, findings of the committee regarding 
irregularities and the extent of them could not have taken 
him by surprise. 

The defendant claimed that the irregularities with 
which he was charged, six in number, resulted from 
mistake and that he had no intent to cheat or defraud.. 
Under the circumstances, evidence of other similar of- 
fenses was certainly relevant and material on the ques- 
tion of intent. See, State v. Kirby, 185 Neb. 240, 175 
N. W. 2d 87; State v. Mayes, 183 Neb. 165, 159 N. W. 2d 
203. Was it hearsay and consequently incompetent as 
held in the majority opinion? The hearsay rule has many 
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exceptions and the present trend appears to be to nar- 
row the operation of the rule. One evidence of this is 
the Uniform Composite Reports As Evidence Act. See, 
§§ 25-12,115 to 25-12,119, R. R. S. 1943. The act provides 
that any written report or finding of facts prepared by 
a distinterested expert containing conclusions resulting 
wholly or partly from written information furnished by 
the cooperation of several persons acting for a common 
purpose shall be admissible when testified to by one of 
the persons making such report or finding, if, in the 
opinion of the court, no substantial injustice will be done 
the opposite party. Here the evidence is based on re- 
ports made by members of a disinterested committee 
acting fora common purpose. The result was testified to 
by one of the committee members, its chairman, who, in 
such capacity, was necessarily in charge of the work 
done. 

The act provides broadly for cross-examination of all 
persons involved in the making of the report or finding. 
It further provides that notice must be given before 
trial of the intention to use such report or finding. No 
such notice was given in the present case, but this re- 
quirement is qualified by the following language: “* * * 
except that it may be admitted if the trial court finds 
that no substantial injustice would result from the fail- 
ure to give such notice.” 

The evidence is obviously reliable which nullifies, in 
this case, the principal evil inherent in hearsay evidence. 
The right of a full cross-examination is preserved by the 
act. The defendant was fully aware of the nature of 
the reports and findings by virtue of records available 
to him and of having reviewed them with the committee. 
Under such circumstances, no substantial injustice could 
result to the defendant by the waiver of notice and the 
admission of this evidence other than that it was simply 
additional evidence of guilt. Trute v. Skeede, 162 Neb. 
266, 75 N. W. 2d 672, in referring to the act stated: “The 
act referred to gives the trial judge discretion to admit 
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such evidence if the trial court finds that no injustice 
would result from the failure to give such notice.” 

Although no cautionary instruction limiting this evi- 
dence to the question of intent was given, none was re- 
quested and assignments of error do not refer to this 
proposition. In any event, such instruction is not re- 
quired in the absence of a request for it. See, Osborne 
v. State, 115 Neb. 65, 211 N. W. 179; 23A C. J.S., Crim- 
inal Law, § 1325 (5), p. 843. 

The questioned evidence was properly admitted and 
I would affirm the judgment of the trial court. 

WuitE, C. J., and CLinton, J., join in this dissent. 


SurrLEyY ANN GOREE, APPELLEE, V. MERLE RAY GOREE, 


APPELLANT. 
194 N. W. 2d 212 


Filed February 4, 1972. No. 38017. 


1. Annulment of Marriage: Fraud: Infants. If a man is induced to 
marry 2 woman who he knows or believes to be pregnant, be- 
lieving and relying upon false statements made to him by her 
that he is the father of the child with which she is pregnant, 
when unknown to him her condition was caused by another, 
the marriage may be annulled for the fraud, if it has not been 
ratified with knowledge thereof. 

2. Divorce: Evidence: Pleadings. No decree of divorce and of the 
nullity of a marriage shall be made solely on the declarations, 
confessions, or admissions of the parties, but the court shall, 
in all cases, require other satisfactory evidence of the facts 
alleged in the petition for that purpose. 


Appeal from the district court for Dodge County: 
Rosert L. Flory, Judge. Affirmed in part and in part 
reversed. 


Joseph H. Dea and Homer E. Hurt, Jr., for appellant. 
Kerrigan, Line & Martin, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwron, and CLINToN, JJ. 
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McCown, J. 

In this proceeding, Shirley Ann Goree was granted a 
decree of divorce and the sum of $20 per week child 
support. The cross-petition of the defendant, Merle Ray 
Goree, praying for an annulment of the marriage was 
dismissed. He has appealed, asserting that the granting 
of the divorce and the failure to grant the annulment 
were both erroneous. 

Plaintiff and defendant had gone together since the 
plaintiff was a freshman in high school. They had 
had repeated sexual relations prior to 1969. The de- 
fendant entered military service on August 3, 1967. He 
served overseas in Thailand from December 7, 1968, until 
December 2, 1969, except for a 30-day leave from May 
15, 1969, until June 15, 1969, during which time he re- 
turned to Nebraska. Plaintiff and defendant had sexual 
relations during his leave. After June 15, 1969, he was 
in Thailand until December 2, 1969, when he returned to 
the United States assigned to duty at Offutt Field, 
Omaha, Nebraska. He arrived in Nebraska on De- 
cember 4, 1969. On that date, plaintiff and defendant 
resumed sexual relations. 

The evidence indicates that in January of 1970, the 
plaintiff told the defendant she thought she was preg- 
nant and that he was the father. They also discussed the 
possibility of marriage. On April 8, 1970, the plaintiff 
wrote to defendant telling him that he was going to be 
a father. Thereafter the plaintiff and defendant made 
arrangements for marriage and were married on June 
19, 1970, at Wisner, Nebraska. After the marriage, 
the defendant returned to his station at Offutt Field and 
the plaintiff returned to the dormitory of the school she 
was attending in Fremont, Nebraska. The child was 
born on July 12, 1970. 

The defendant’s direct testimony was that he believed 
the plaintiff’s statement that he was the father, but when 
the child was born on July 12, 1970, he was convinced 
that the baby was born too early for him to be the 
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father. The doctor who delivered the child stated his 
opinion that the baby was a full term baby. His first 
examination was on June 29, 1970, and at that time he 
estimated delivery in the latter part of July. In re- 
sponse to a question as to whether the baby could have 
been conceived on December 4, 1969, he said that he 
“would doubt it.’ He stated the foundation for his 
doubt to be that conception on that date would have 
made the delivery approximately 5 weeks early and 
he saw no signs of prematurity, although he did not 
care for the baby after it was born. 

There was evidence that prior to December 4, 1969, 
the plaintiff had stated that she thought she was carry- 
ing the child of another man. There is testimony which 
would indicate that the defendant knew of the plaintiff’s 
relationship with that man as early as May 1970. There 
is also testimony which would indicate that the defend- 
ant doubted he was the father as early as January 
1970, and, in any event before the marriage. At or 
shortly after the birth at the latest, the defendant knew 
that plaintiff had had sexual relations with the other 
individual. One more critical factual issue must be 
mentioned. The plaintiff testified and the defendant 
admitted on cross-examination that he had intercourse 
with the plaintiff on two different occasions after the 
birth of the child. 

In the posture of this case, the issues involved in the 
defendant’s cross-petition for annulment will be dis- 
cussed first. Both parties rely upon the case of Zuta- 
vern v. Zutavern, 155 Neb. 395, 52 N. W. 2d 254. That 
case held that “if a man is induced to marry a woman 
who he knows or believes to be pregnant, believing and 
relying upon false statements made to him by her that 
he is the father of the child with which she is pregnant, 
when unknown to him her condition was caused by 
another, the marriage may be annulled for the fraud, 
if it has not been ratified with knowledge thereof.” 
Here there is an issue as to the truth or falsity of the 
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statement relied upon. There is also conflicting evi- 
dence as to whether the defendant believed or relied 
upon the statement in any event. The trial court, who 
saw and heard the witnesses, resolved those issues 
against the defendant. Even assuming that plaintiff’s 
statement was false and fraudulent and that the de- 
fendant married her in reliance on the statement, under 
the circumstances of this record his continued sexual 
relations with her after the birth of the child would 
constitute ratification of the marriage. See Zutavern 
v. Zutavern, supra. The court’s action in dismissing 
defendant’s cross-petition for an annulment was en- 
tirely correct. 

Plaintiff in her petition for divorce charged the de- 
fendant with extreme cruelty. The plaintiff testified 
that defendant threatened her if she would not go along 
with him in giving him an annulment instead of a divorce 
because he wanted to marry a Catholic girl. She also 
testified that he repeatedly stated that he was not the 
father of the child. The defendant admitted and con- 
firmed this statement in his pleadings and on the wit- 
ness stand. Two witnesses testified that sometime in 
July, August, or September of 1970, on one occasion the 
witnesses heard plaintiff and defendant shouting or 
arguing in angry voices but could not hear what was said. 
This was the sole and only corroboration of any kind to 
establish the basic allegation of extreme cruelty. 

Section 42-335, R. R. S. 1943, provides: “No decree 
of divorce and of the nullity of a marriage shall be made 
solely on the declaration, confessions or admissions of 
the parties, but the court shall, in all cases, require 
other satisfactory evidence of the facts alleged in the 
petition for that purpose.” That statute, word for word, 
has remained unchanged since 1866. The purpose of 
the statute was to prevent obtaining divorces by collu- 
sion or fraud. See Spray v. Spray, 156 Neb. 774, 57 N. 
W. 2d 926. It may well be that the statute has generated 
more collusion and fraud than it may have prevented. 
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In several jurisdictions there are statutes which express- 
ly or impliedly require corroboration. However, at com- 
mon law and in the great majority of the jurisdictions, 
it is held that in the absence of a statute to the contrary, 
there is no hard and fast rule requiring that there be 
corroboration of plaintiff’s testimony concerning the 
ground for divorce. See Annotation, Necessity and 
Sufficiency of Corroboration of Plaintiff's Testimony 
Concerning Ground for Divorce, 15 A. L. R. 2d 170. 

The variance in judicial rules adopted by the courts 
in the absence of statute suggests the wide variety of 
possible statutory or judicial solutions. The corrobora- 
tive evidence statute involves issues which are clearly 
policy matters for legislative determination. The fact 
that the present statute has been in effect for over 100 
years might well suggest a reexamination by the Legis- 
lature, Legislative divorce policy of an era before Ne- 
braska became a state may or may not reflect her 
modern mood. 

The trial court here reached a practical and reason- 
able solution. We are reluctant to upset that determina- 
tion and to blot out a logical view of practical reality, 
but the statute leaves us no alternative. That portion 
of the judgment dismissing defendant’s cross-petition is 
affirmed. The judgment granting plaintiff an absolute 
divorce is reversed. 

AFFIRMED IN PART, AND IN PART REVERSED. 


JOHN H. RUDDER, APPELLEE, Vv. AMERICAN STANDARD 
INSURANCE COMPANY OF WISCONSIN, A FOREIGN 
CORPORATION, APPELLANT, 

194 N. W. 2d 175 


Filed February 4, 1972. No. 38019. 


1. Insurance: Contracts: Statutes. Where an applicable statutory 
provision conflicts with the provisions of the insurance policy, 
the statute and not the insurance policy controls. 
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2. . Where the words of a statute are 
plain, direct, and unambiguous, no interpretation is needed to 
ascertain the meaning. 

8. . Rules of interpretation are resorted 


to for purpose of resolving an ambiguity in the statute, and 

not of creating it. ii 

Appeal from the district court for Lancaster County: 
BartTLett FE, Boyes, Judge. Affirmed. 


Merritt E. James, for appellant. 
A. James McArthur, for appellee. 


Heard before WuiITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


Waite, C. J. 

Plaintiff brings this action for a declaration of his 
rights and defendant’s responsibilities under a policy 
of motor vehicle liability insurance issued to the plain- 
tiff by the defendant, and certified under the Motor 
Vehicle Safety Responsibility Act, Chapter 60, article 5, 
R. R. S. 1943. This controversy was initiated when the 
defendant denied coverage for an accident, relying on an 
exclusionary clause of the policy. The district court 
rendered judgment on the pleadings in favor of the 
plaintiff, ruling that the exclusionary clause was with- 
out legal effect. We affirm the judgment of the district 
court. 

The pleadings show that the policy, certified under 
the Motor Vehicle Safety Responsibility Act, was is- 
sued to the plaintiff on December 9, 1969. On January 
11, 1970, plaintiff was involved in an accident for which 
claims for damages were made against him. At the time 
of this accident, plaintiff was driving a vehicle owned by 
his brother, members of the same household. The de- 
fendant denied coverage for the accident, relying on 
Section V c 1 of the policy, which provides: “This in- 
suring agreement does not apply: 1. to any automo- 
bile owned by or hired, furnished or available for the 
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regular use of such named insured, spouse or any resi- 
dent of the same household.” 

The exclusionary clause of the policy is in conflict 
with section 60-535, R. R. S. 1943, which provides: 
“Such motor vehicle liability policy shall insure the 
person. named as insured therein against loss from the 
liability imposed upon him by law for damages arising 
out of the use by him of any motor vehicle not owned 
by him * * *.”. Where such an applicable statutory pro- 
vision conflicts with the provisions of the insurance 
policy, the statute and not the insurance policy controls. 
Protective Fire & Cas. Co. v. Cornelius, 176 Neb. 75, 
125 N. W. 2d 179; State Farm Mut. Auto. Ins. Co. v. 
Pierce, 182 Neb. 805, 157 N. W. 2d 399. 

The defendant seeks to avoid this result on the 
theory that section 60-535, R. R. S. 1943, was not in- 
tended to apply to an owner’s, as opposed to an opera- 
tor’s, motor vehicle liability policy. Our attention is 
called to certain legislative history which is purported 
to signify that such a distinction was intended. We deem 
it necessary only to observe that in 1965 the Nebraska 
Legislature amended section 60-535, R. R. S. 1943, by 
substituting the opening and closing phrases, ‘such 
motor vehicle liability policy,” for the prior phrases, 
“such operator’s policy of liability insurance.” It would 
thus appear that any distinction which may have ex- 
isted between owners’ and operators’ policies was elim- 
inated by the 1965 amendment. 

The statute involved, section 60-535, R. R. S. 1943, is 
clear and unambiguous. It was designed to implement 
and effectuate the strong public policy considerations 
present in the Motor Vehicle Safety Responsibility Act, 
Chapter 60, article 5, R. R. S. 1948. By its terms and 
on its face, the statute clearly requires no interpretation. 
It obviously is directed toward the public protective pur- 
poses of the Motor Vehicle Safety Responsibility Act. Its 
mandatory requirement as to the breadth of the cover- 
age implements this purpose. No rule of law is more 
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firmly established than the one that where the words 
of a statute are plain, direct, and unambiguous, no inter- 
pretation is needed to ascertain the meaning. Contrary 
to the position of the defendant, a statute is not avail- 
able for a construction as a matter of course, and if it is 
unambiguous, there is no room for construction. The 
court may not search for a meaning beyond the statute 
itself. Rules of interpretation are resorted to for purpose 
of resolving an ambiguity in the statute, and not of 
creating it. The rules of statutory construction, sought 
to be resorted to by the defendant, are not applicable. 
Bessey v. Board of Educational Lands & Funds, 185 Neb. 
801, 178 N. W. 2d 794; Peck v. Dunlevey, 184 Neb. 812, 
172 N. W. 2d 613; State v. Sabin, 184 Neb. 784, 172 N. W. 
2d 89. 

The judgment of the district court is correct and is 


affirmed. 
AFFIRMED. 


EpMuUND HOLLSTEIN ET AL., APPELLEES, v. KENNETH D. 
ADAMS ET AL., APPELLANTS, IMPLEADED WITH UNITED 
STATES OF AMERICA ET AL., APPELLEES. 

194 N. W. 2d 216 


Filed February 4, 1972. No. 38030. 


1. Judicial Sales: Notice: Words and Phrases. A judicial sale ad- 
vertised for the front door of the courthouse may be held at 
the front of the steps on the first floor inside the courthouse. 

2. Judicial Sales: Notice: Words and Phrases: Time. If a publi- 
cation day falls upon a holiday, publication the preceding day in 
a weekly newspaper complies with the statutory requirement 
that publication be had upon the same day of the week as the 
first publication. 

3. Judicial Sales: Notice: Mortgages: Foreclosure. A mortgagor 
in a foreclosure proceeding is not entitled to personal service 
of the published notice of sale. 

4. Judicial Sales: Courts. Confirmation of a judicial sale is with- 
in the discretion of the trial court. 
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Hollstein v. Adams 


Appeal from the district court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed. 


Charles A. Fisher and Charles F. Fisher, for appellants. 
Edmund Hollstein, for appellees Hollstein. 


Richard A. Dier, John A. Gale, Wade H. Ellis, Laurice 
M. Margheim, and Bump & Bump, for appellees United 
States of America et al. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cirnton, JJ. 


Smit, J. 

The district court in this proceeding to foreclose a 
real estate mortgage confirmed the sale of the mortgaged 
property. The mortgagors, Kenneth D. and Anna R. 
Adams, appeal. They assert (1) noncomformity be- 
tween the place of the sale and the place advertised, 
(2) irregular publication of the notice of sale, (3) ab- 
sence of service of the notice upon them, and (4) in- 
adequacy of the sale price. 

The notice of sale was published in a weekly news- 
paper on November 25, December 3, 10, 17, and 24, 1970. 
The Thanksgiving holiday that year fell on November 
26, the regular day of publication. The notice advertised 
the place of sale to be the front door of the county court- 
house. No copy was served upon the Adamses, who 
were husband and wife. 

Kenneth attended the sale. Cold weather caused the 
sheriff at the specified time to move the place of sale 
to the front of the steps on the first floor inside the 
courthouse. He received two bids, James Prokop sub- 
mitting the higher bid. At the confirmation hearing the 
evidence of value was conflicting. No one submitted an 
upset bid. 

A judicial sale advertised for the front door of the 
courthouse may be held at the front of the steps on the 
first floor inside the courthouse. See § 25-1536, R. R. 
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S. 1943; cf. Seymour v. Lawson, 111 Neb. 770, 197 N. 
W. 623 (1926). 

If legal notice is required to be published more than 
1 week, publication “shall be upon the same day of the 
week as the first publication.” § 25-2228, R. R. S. 1943. 
The provision is not mandatory. If a publication day 
falls upon a holiday, publication the preceding day com- 
plies with the statute. Section 25-1529, R. R. S. 1943, 
requires notification in order to inform the public of the 
nature of the property, place, date, and terms of the 
sale. See Farmers Security Bank v. Wood, 132 Neb. 
175, 271 N. W. 349 (1937). It is satisfied by substan- 
tial compliance. The complaint of the Adamses in this 
respect is not well taken. 

A mortgagor is not entitled to personal service of the 
published notice of sale. See § 25-520.01, R. R. S. 1943. 
The statutory provision applied to the Adamses. 

Confirmation of a judicial sale is within the discretion 
of the trial court. Rupe v. Oldenburg, 184 Neb. 229, 
166 N. W. 2d 417 (1969). In the present proceeding the 
trial court acted well within its discretion. 

The order of confirmation is affirmed. 

AFFIRMED. 


BERNARD F. BISHOFF, IN PERSON AND FOR ALL PERSONS 
SIMILARLY SITUATED, APPELLANT, Vv. HERMAN PIEPER, AS 
MAYOR AND A MEMBER OF THE CITY COUNCIL OF HARVARD, 
NEBRASKA, AND AS AN INDIVIDUAL, ET AL., APPELLEES. 
194 N. W. 2d 177 


Filed February 4, 1972. No. 38047. 


Pleadings: Evidence. Where a party affirmatively pleads the ex- 
istence of a fact material to the issue, he assumes the burden 
of proving such fact. 


Appeal from the district court for Clay County: Nor- 
RIS CHADDERDON, Judge. Affirmed. 
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Robert E. Paulick, for appellant. 
John A. Bottorf and David J. Maser, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and Cuinton, JJ. 


NEWTON, J. 

This is an action instituted by a resident taxpayer of 
the city of Harvard, Nebraska, against the city, the 
mayor, members of the city council, and the trustees of 
the William A. Farmer estate. Its purpose is to recover 
for the city and the trust the funds expended in paving 
a street or road on the eastern boundary of Harvard. 
Judgment was entered for defendants. We affirm the 
judgment of the district court. 

This record fails to reveal whether the road in ques- 
tion is within, partly within, or without the city limits. 
No city funds were expended on the road so the action 
must fail as to the city and its officers. 

It is alleged that the will of William A. Farmer be- 
queathed funds in trust for the purpose of assisting in 
the paving of streets within the city of Harvard. There 
is no competent evidence disclosing the nature of the 
trust; nor, as pointed out, is there any evidence that the 
street or road paved lies outside the city limits. No 
breach of trust appearing, the action must also fail as to 
the trustees. 

Where a party affirmatively pleads the existence of 
a fact material to the issue, he assumes the burden of 
proving such fact. See Sack v. Sack, 156 Neb. 171, 55 
N. W. 2d 505. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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State v. Bevins 


STATE OF NEBRASKA, APPELLEE, v. GEORGE THOMAS BEvINS, 
APPELLANT. 
194 N. W. 2d 181 


Filed February 4, 1972. No. 38096. 


1, Criminal Law: Intoxication: Intent. Ordinarily voluntary in- 
toxication is no justification or excuse for crime, but excessive 
intoxication by which a person is wholly deprived of reason 
may prevent one from having the intent charged. 

2. Criminal Law: Guilty Plea: Trial: Attorneys at Law. It is 
no denigration of the right to trial to hold that when the 
defendant waives his state court remedies and admits his guilt, 
he does so under the law then existing; further, he assumes 
the risk of ordinary error in either his or his attorney’s assess- 
ment of the law and facts. 


_ Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Thomas D. Carey, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTon, JJ. 


NEWTON, J. 

This is a post conviction proceeding. Defendant was 
convicted several years ago of breaking and entering 
into a Hinky Dinky store in Omaha, Nebraska. He was 
represented by the assistant public defender and now 
claims he was inadequately and incompetently repre- 
sented. The district court refused to vacate defendant’s 
sentence. We affirm that judgment. 

The record reflects that defendant and a brother were 
caught red-handed while attempting to enter a safe in 
the store and were apprehended in the building. De- 
fendant states he was too drunk at the time to have the 
required intent to commit the offense and called this to 
his attorney’s attention. He was informed that having 
been caught in the store, he did not have a chance and 
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would receive a lighter sentence if he pled guilty. This 
was also the advice of his brother and they did plead 
guilty. The attorney does not recall the case, but it 
was stipulated that he had a fine reputation as a defense 
attorney in criminal cases. 

The brother states he had to get defendant very drunk 
by visiting several taverns before he would consent to 
assist in the burglary. The probation officer’s report 
shows defendant informed him that defendant and his 
brother had been driving around when they decided to 
burglarize the store. It is at complete variance with the 
brother’s evidence. 

There is also evidence of a police officer that when 
he entered the store, defendant and his brother ran 
from the front to the back, then up and down behind a 
counter, and finally into a back room and thence to the 
basement. He saw no evidence of intoxication. 

Defendant had been previously convicted of a rape- 
robbery and of auto theft. His brother has six felony 
convictions, 

Ordinarily voluntary intoxication is no justification 
or excuse for crime, but excessive intoxication by which 
a person is wholly deprived of reason may prevent one 
from having the intent charged. See Tvrz v. State, 154 
Neb. 641, 48 N. W. 2d 761. The record here fails to 
sustain the contention of intoxication. It is highly ques- 
tionable that it was even mentioned to defendant’s law- 
yer. Certainly, the stories now told by the defendant 
and his brother are at complete variance to the one 
told by defendant to the probation officer soon after 
their arrest. Defendant then indicated the decision to 
commit the offense was one in which he participated and 
there is no mention of tavern-hopping, drinking, or in- 
toxication. Lack of intoxication is verified by the 
arresting officer. 

When men are caught in the actual commission of a 
crime and have no defense whatever, any competent 
lawyer will advise a plea of guilty and thereby seek a 
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more lenient sentence. There is no valid evidence of 
incompetence. 

Furthermore, a lawyer is not required to be infallible. 
In McMann v. Richardson, 397 U.S. 759, 90 S. Ct. 1441, 
25 L. Ed. 2d 763, it is stated: “It is no denigration of 
the right to trial to hold that when the defendant waives 
his state court remedies and admits his guilt, he does 
so under the law then existing; further, he assumes the 
risk of ordinary error in either his or his attorney’s 
assessment of the law and facts.” (Emphasis supplied.) 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. BUREN K. FULTON, 
APPELLANT, 
194 N. W. 2d 187 


Filed February 4, 1972. No. 38130. 


Crimina] Law: Appeal and Error: Fines. Where a defendant in a 
criminal action has voluntarily paid a fine imposed upon him, 
he waives his right of appeal. 


Appeal from the district court for Red Willow County: 
Jack H. HENpDRIx, Judge. Affirmed. 


R. Stanley Ditus, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuitE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CuINToN, JJ. 


SmiIrH, J. 

Defendant pleaded guilty in county court to a charge 
of operating a motor vehicle upon public highways while 
he was under the influence of alcoholic liquor. The 
county court on March 13, 1971, imposed a fine of $100 
and costs taxed at $22.50. It also revoked his operator’s 
license for 6 months. Defendant voluntarily paid the 
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fine and costs, and surrendered his operator’s license. 
On March 16 he perfected a purported appeal to district 
court. The county judge then returned the license to 
defendant. The district court dismissed the appeal. De- 
fendant appeals. 

Where a defendant in a criminal action has volun- 
tarily paid a fine imposed upon him, he waives his right 
of appeal. Abbott v. State, 160 Neb. 275, 69 N. W. 2d 
878 (1955). 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. THURMAN LITTLE Cook, 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, v. JACK RONALD TIMM, 
APPELLANT. 
194 N. W. 2d 218 


Filed February 4, 1972. Nos. 38139, 38147. 


1. Criminal Law: Burglary: Evidence. While mere possession of 
stolen property standing alone is insufficient to justify a con- 
viction of burglary, such possession of property is a circum- 
stance which, taken in connection with other incriminating evi- 
dence in the case may be considered by the jury in determining 
the question of the guilt or innocence of a defendant so charged. 


2. In order for a defendant’s possession 
of stolen property to be sufficient to support a conviction, such 
possession must be recent, that is, not too remote in time from 
the crime. 

3. A common purpose among two or 


More persons to commit a crime need not be shown by positive 
evidence but may be inferred from the circumstances sur- 
rounding the act and from defendant’s conduct subsequent 
thereto. 

4, Criminal Law: Trial: Aider and Abettor. Whoever aids, abets, 
or procures another to commit any offense may be prosecuted 
and punished as if he were the principal offender. 


Appeals from the district court for Douglas County: 
DonaALD BropKEy, Judge. Affirmed. 
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Frank B. Morrison, Stanley A. Krieger, and Bennett 
G. Hornstein, for appellants. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuiinton, JJ. 


SPENCER, J. 

Defendants Thurman Little Cook and Jack Ronald 
Timm, along with Bobby Joe Young, were prosecuted 
and convicted for breaking and entering or entering 
without breaking an automobile. Cook and Timm were 
each sentenced to a term of 2 years imprisonment in 
the Nebraska Penal and Correctional Complex. They 
have perfected appeals to this court, predicated on the 
insufficiency of the evidence. We affirm. 

Car] Edward Cull parked his automobile in a parking 
lot at Thirteenth and Douglas Streets in Omaha, Nebras- 
ka, at 12:30 p.m., February 1, 1971, and went to his 
place of employment. He told the attendant on duty 
that he was going to work until 8 p.m. The attendant 
told him that when he went off duty at 5:30 he would 
put the keys to the car either in the ashtray or above’ 
the visor. When Cull went for his car at 8:30 p.m., it 
was gone. He immediately started to walk back to his 
place of employment, and as he approached Fifteenth 
and Douglas Streets, three persons pulled up in his car 
and parked. Bobby Joe Young was driving the car. 
Defendant Cook was in the front passenger seat, and 
defendant Timm was in the back seat. The defendants 
got out of the car and started across Douglas Street to 
the north. 

Cull stopped a police car which was cruising by and 
gave two officers the story. The police car then pulled 
up alongside the three men and the officers ordered them 
to stop. Defendant Cook kept on walking, and one of 
the officers went after him and brought him back to the 
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police car. As the police officers frisked the men, Cull’s 
stereo tape deck, which had been in the glove compart- 
ment of his car, fell from under the jacket of one of the 
defendants. He thought it fell from defendant Cook’s 
jacket, but one of the police officers testified that it fell 
from under defendant Timm’s jacket. The keys to Cull’s 
car were found on Bobby Joe Young. Both Cull and the 
police officer who testified stated that school papers and 
other articles were scattered throughout the car, indicat- 
ing that it had been thoroughly ransacked. 

Defendants’ position seems to be posited on two points: 
A lapse of 8 hours between the parking of the car and 
the apprehension of the defendants; and an intimation 
that there is some question as to who had possession of 
the stolen property. In State v. Solano, 181 Neb. 716, 
150 N. W. 2d 585, we held that while mere possession of 
stolen property standing alone is insufficient to justify 
a conviction of burglary, such possession of property is 
a circumstance which, taken in connection with other in- 
criminating evidence in the case, may be considered by 
the jury in determining the question of the guilt or in- 
nocence of a defendant so charged. 

Defendants imply that because 8 hours elapsed be- 
tween the parking of the car and their apprehension, 
the possession of the stolen property is too remote with- 
in the Solano rule. The rule is that in order for a de- 
fendant’s possession of stolen property to be sufficient 
to support a conviction, such possession must be recent, 
that is, not too remote in point of time from the crime. 
Giving defendants’ argument its maximum reach, we 
interpret 8 hours as “recent” within the Solano rule. 
Actually, the jury could reasonably have inferred that 
the car was taken from the lot sometime after 5:30 
p.m. when the attendant went off duty. The defend- 
ants were apprehended in possession of the stolen prop- 
erty at or near the scene of the crime, and the only logi- 
cal inference from the evidence is that defendants’ pos- 
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session of stolen property was continuous from the com- 
mission of the crime. 

In their second point, defendants raise the question 
that there is a conflict in the evidence as to whether the 
‘tape recorder fell from under Cook’s or Timm’s. jacket. 
Our answer is that it is immaterial in this case. There 
is sufficient evidence from which the jury might have 
inferred that defendants were present at the commission 
of the crime and participated in it. In Miller v. State, 
173 Neb. 268, 113 N. W. 2d 118, we said: “A common 
purpose among two or more persons to commit a crime 
need not be shown by positive evidence but may be in- 
ferred from the circumstances surrounding the act and 
from defendant’s conduct subsequent thereto.” 

Section 28-201, R. R. S. 1943, provides: “Whoever 
aids, abets or procures another to commit any offense 
may be prosecuted and punished as if he were the prin- 
cipal offender.” The jury was fully instructed on aid- 
ing and abetting. In this case, the parties were caught 
in the immediate vicinity of the parking lot with the 
stolen property in possession of one of them, coupled 
with no explanation; with the additional facts that the 
car had been ransacked and that defendant Cook tried 
to take off across the street when they were ordered 
to stop and the officer had to go after him; and further 
that Young, who was one of the three parties, had the 
keys to the car in his possession. 

We conclude that under the circumstances of this 
case, there were sufficient corroborating circumstances 
and evidence, beyond the mere naked possession of the 
recently-stolen property, to warrant the submission of 
the case to the jury and to sustain the verdicts of guilty 
in the case. 

The judgments are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ROBERT L. REED, 
APPELLANT. 
194 N. W. 2d 179 
Filed February 4, 1972. No. 38173. 


Criminal Law: Guilty Plea: Indictments and Informations. A plea 
of guilty induced by the filing of a habitual criminal charge 3 
days before trial was not invalid where the defendant was rep- 
resented by counsel and the circumstances show that the plea 
was voluntarily and understandingly entered. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and CLinTon, JJ. 


BosLauGH, J. 

The defendant appeals from a conviction for burglary 
upon a plea of guilty. He contends that the conviction 
should be reversed because his plea was coerced by 
the filing of a habitual criminal charge; the trial court 
failed to advise him of certain constitutional rights; 
and the trial court failed to ascertain that there was a 
factual basis for the plea. 

At the arraignment on July 13, 1970, the defendant 
appeared with the public defender and pleaded not 
guilty. On January 22, 1971, 3 days before the case was 
set for trial, an amended information was filed which 
charged the defendant with being a habitual criminal. 
On January 25, 1971, the defendant appeared with 
private counsel, withdrew his plea of not guilty, and en- 
tered a plea of guilty to the burglary charge. 

The plea was the result of a plea bargain. In return 
for the defendant’s plea of guilty to the burglary charge, 
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the county attorney agreed to dismiss the habitual crim- 
inal charge, dismiss a separate burglary charge (re- 
ferred to as Doc. 81, No. 435), and recommend a sen- 
tence of imprisonment for not to exceed 7 years. The 
terms of the plea bargain were disclosed in open court 
and the bargain was fully performed. 

The defendant claims that his plea was involuntary 
because it was made to avoid the chance of a long sent- 
ence on the habitual criminal charge. This case is similar 
to North Carolina v. Alford, 400 U. S. 25, 91 S. Ct. 160, 
27 L. Ed. 2d 162, in which the defendant claimed that he 
was innocent but pleaded guilty to second degree mur- 
der in order to avoid the possibility of a death sentence. 
The United States Supreme Court held that such a plea 
was valid. See, also, Ford v. United States, 418 F. 2d 
855 (8th Cir., 1969), 295 F. Supp. 1180; Meyer v. United 
States, 424 F. 2d 1181 (8th Cir., 1969); Hulett v. Sigler, 
242 F. Supp. 705 (D. C. Neb., 1965). 

Here the defendant was represented by counsel and 
the alternatives were discussed at length. The defend- 
ant’s plea was the “product of a free and rational choice.” 
North Carolina v. Alford, supra. 

The fact that the habitual criminal charge was added 
by amendment just before the case was set for trial 
does not afford the defendant any basis for relief. It 
is within the discretion of the county attorney to decide 
whether such a charge should be filed, and the time of 
filing is of no consequence. 

The plea was not involuntary even though induced by 
the filing of the habitual criminal charge. A threat or 
promise of illegal action may invalidate a plea, but a 
threat to prosecute when the facts warrant prosecution 
should not be considered coercive. Ford v. United 
States, supra. 

The defendant did not admit that he was guilty of 
burglary, but did admit that he was found inside the 
building. Upon inquiry by the trial court, the county 
attorney stated that he believed he would be able to 
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obtain a conviction for burglary. The defendant’s theory 
seemed to be that he would not be convicted upon trial 
because there was no evidence of a forced entry and 
nothing had been removed from the building at the 
time he was apprehended. These facts did not constitute 
a defense to burglary. Although it is the better prac- 
tice to make a more complete inquiry into the factual 
basis for the plea, the record here is adequate to show 
that the trial court determined there was a factual basis 
for the plea. 

The defendant complains that the trial court did not 
advise him specifically as to his privilege against self- 
incrimination, his right to trial by jury, his right to 
confront his accusers, and then obtain a waiver of each 
of these rights. The trial court did advise the defendant 
at length concerning his right to a jury trial or to a 
trial by the court; that no one could force him to plead 
guilty; and that no plea would be accepted which was 
not voluntary. The criteria is whether the defendant 
understood the relevant factors involved in a guilty plea. 
State v. Turner, 186 Neb. 424, 183 N. W. 2d 763. The 
record here shows that the defendant’s plea was volun- 
tarily and understandingly entered. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. STEVEN KECK, APPELLANT. 
194 N. W. 2d 186 


Filed February 4, 1972. No. 38197. 


1. Criminal Law: Sentences: Appeal and Error. This court may 
reduce the sentence when in its opinion the sentence is excessive. 

2. Criminal Law: Sentences. A technique for deterrence of crime 
is scaling of penal sanctions. 


Appeal from the district court for Hall County: Down- 
ALD H. WEAVER, Judge. Affirmed as modified. 
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Joseph D. Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WurrTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLINToN, JJ. 


SMITH, J. 

On pleas of guilty the district court sentenced Steven 
Keck to imprisonment as follows: Count I, 7 days for 
possession of cannabis; Count II, 2 to 5 years for sale 
of cannabis; Count III, 2 to 5 years for possession of 
“LSD,” lysergic acid diethylamide; and Count IV, 2 to 5 
years for sale of “LSD.” The sentences were concur- 
rent. Keck appeals. He assigns excessiveness of the 
sentences for error. 

The offenses occurred in February and March 1971, 
and the court sentenced Keck on June 2, 1971. The con- 
trolling statutes were former sections 28-472.03, 28- 
472.04, 28-487, 28-489 (1), 28-497, and 28-498, R. S. Supp., 
1969. They prescribed imprisonment of not less than 
2 nor more than 5 years for the offenses charged in 
Counts II, III and IV of the information against Keck. 

We summarize a presentence report and a postsen- 
tence classification of Keck at the penal and correctional 
complex. Born June 21, 1952, he quit school after com- 
pleting one semester of the 10th grade. He has been on 
good terms with his parents, who attend church regu- 
larly. He is single. 

The prior conviction record of Keck listed two of- 
fenses: Minor in possession of alcoholic liquor and con- 
tributing to the delinquency of a minor. A judge of a 
court of limited jurisdiction had held Keck in contempt 
of court for calling the judge a derogatory name. 

A counselor reported on Keck: “... he accepts the 
idea of furthering his education enthusiastically . . 
Prognosis: good.” 

A psychological evaluation of Keck read: “There is 
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evidence of an emotional shallowness in his relationship 
to others. Keck is relatively free of conflicts and does 
not show anxiety until actually in serious difficulty. His 
behavior has been characterized by lack of concern 
and anxiety about potential dangers and punishments. 
Keck is further characterized by easy morals, readily 
circumvented conscience, and fluctuating ethical values. 
.. . He can easily become hostile and aggressive in his 
behavior towards others with little or no sense of guilt. 
Often he behaves . . . as if social regulations did not 
apply to him. ... His powers of reasoning seem ade- 
quate and no clinical defects in judgment are evident. 
... Prognosis is fair, but questionable.” 

This court may reduce the sentence when in its opin- 
ion the sentence is excessive. § 29-2308, R. R. S. 1943; 
State v. Dixon, 186 Neb. 143, 181 N. W. 2d 250 (1970). 
A technique for deterrence of crime is scaling of penal 
sanctions. State v. Pope, 186 Neb. 489, 184 N. W. 2d 
395 (1971). 

The psychological evaluation with all the other cir- 
cumstances is insufficient for us to classify Keck a dan- 
ferous offender. We decrease the sentences on Counts 
II, III, and IV to imprisonment for 2 years. The sen- 
tences on the four counts remain concurrent. So modi- 
fied, the judgment is affirmed. 

AFFIRMED AS MODIFIED. 

BoSLaAuGH, J., dissents. 

Newton, J., concurring. 

I concur in the opinion of Smith, J. Defendant was 
convicted and sentenced under section 28-472.04 (3), R. 
S. Supp. 1969, which fixed a penalty of not less than 2 
nor more than 5 years imprisonment. The penalty has 
since been reduced to not less than 1 nor more than 5 
years. See § 28-4,125, R. S. Supp., 1971. In view of 
the statutory change and the fact that defendant’s pre- 
vious record was good, a reduction in the sentence im- 
posed appears justified. 
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STATE OF NEBRASKA, APPELLEE, V. VINCENT P. MELvin, 
APPELLANT. 
194 N. W. 2d 178 


Filed February 4, 1972. No. 38218. 


1. Criminal Law: Sentences. In passing sentence, it is proper for 
the trial court to take into consideration other offenses that 
have been committed by the accused. 

2. Criminal Law: Sentences: Appeal and Error. A sentence with- 
in statutory limits will not be disturbed in the absence of an 
abuse of discretion, 


Appeal from the district court for Phelps County: 
Norris CHADDERDON, Judge. Affirmed. 


John E. Dier, for appellant. 


Clarence A. H. Meyer, Attorney General, Warren D. 
Lichty, Jr., and Gary R. Welch, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and CuinTon, JJ. 


BosLaucH, J. 

The defendant, Vincent P. Melvin, and John G. Ryan 
were convicted of burglary upon pleas of guilty. The 
charges arose out of an offense on May 14, 1971, in 
which both men participated. 

The defendant was sentenced to imprisonment for 1 
to 2 years. Ryan was sentenced to imprisonment for 
1 year. The defendant appeals, claiming that his sen- 
tence was excessive and should not have exceeded that 
imposed on Ryan. 

In passing sentence, it is proper for the trial court to 
take into consideration other offenses that have been 
committed by the accused. In this case, the defendant’s 
record of previous offenses justifies a more severe sen- 
tence than that imposed on Ryan. 

Ryan had been fined for disorderly conduct, disturb- 
ing the peace, petit larceny, speeding on two occasions, 
and driving without an operator’s license. On March 
4, 1971, he had been placed on 6 months’ probation for 
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breaking and entering an automobile. 

The defendant had been charged with writing in- 
sufficient fund checks on three occasions and had been 
sentenced to jail on two occasions for periods of 7 days 
and 30 days. In January 1971, he was sentenced to 
jail for 4 months for burglary and placed on probation 
for 1 year for destruction of property. Apparently, the 
present offense was committed only a short time after 
he had been released from jail on the previous bur- 
glary charge. 

The record does not show an abuse of discretion. The 
judgment of the district court is affirmed. 

AFFIRMED. 


Mary CORNELIA MARCUS, APPELLANT, v. MR. AND Mrs. 


JAMES D. HUFFMAN, APPELLEES. 
194 N. W. 2d 221 


Filed February 10, 1972. No. 37995. 


1. Parent and Child: Infants. The custody of a minor child is to 
be determined by the best interests of the child, with due regard 
for the superior rights of fit, proper, and suitable parents. 

Courts may not properly deprive a parent of 

custody of a minor child unless it is affirmatively shown that 

such parent is unfit to perform the duties imposed by that 
relationship or has forfeited that right. 


Appeal from the district court for Holt County: Wi- 
LIAM C. SMITH, JR., Judge. Reversed and remanded with 
directions. 


Corrigan, Dowd & Naviaux, for appellant. 
Robert T. Finn, for appellees. 


Heard before Wuitz, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTovn, and CLINTON, JJ. 


McCown, J. 
This is a habeas corpus action in which the petitioner, 
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Mary Marcus, sought to recover possession of her infant 
son, Lawrence William Marcus, from the respondents, 
Mr. and Mrs. James D. Huffman. The district court for 
Holt County determined that Mr. and Mrs. Huffman 
should have custody of the child, denied the writ, and 
dismissed the case. The mother has appealed. 
Petitioner Mary Marcus was married to one Tommy 
Marcus in California on October 13, 1967. Tommy 
Marcus is the son of Mrs. James D. Huffman, one of the 
respondents. Lawrence William Marcus, the child who 
is the subject of this controversy, was born on May 11, 
1969. Andrew, an older illegitimate son of Mary Mar- 
cus, was adopted by Tommy Marcus after the 1967 mar- 
riage. On January 24, 1969, and prior to the birth of 
Lawrence William Marcus, Mary Marcus began divorce 
proceedings against Tommy Marcus in the Superior 
Court for San Diego County, California. Efforts at recon- 
ciliation under court supervision and otherwise followed 
and continued up to and after the birth of Lawrence. 
Some time prior to June 15, 1969, in connection with one 
of the efforts at reconciliation, Tommy Marcus made 
arrangements with his mother, Mrs. Huffman, to take 
the two children to Nebraska for a time while the 
Marcuses attempted reconciliation once more. They 
hoped thereafter to come to Nebraska and establish a 
home for themselves and the children. On June 15, 
1969, James D. Huffman flew to Los Angeles. Mary 
Marcus and Tommy Marcus delivered the two children 
to him in the Los Angeles airport together with their 
clothing, and Mary Marcus advised him of the feeding 
habits of the children. James D. Huffman then brought 
both Marcus children back to O’Neill, Nebraska, to- 
gether with a third child unrelated to any of them. An- 
drew Marcus at that time was a little over 3 years old 
and Lawrence was only a month old. The reconcilia- 
tion efforts failed in approximately 2 weeks. Mary 
Marcus then borrowed some money from her mother and 
drove to O’Neill, Nebraska, with her 14-year-old sister 
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to get the children. They arrived on July 3, 1969. She 
went to the trailer house of the Huffmans in O’Neill, 
Nebraska, where she found Andrew playing in the yard 
and picked him up. She went into the house and told 
Mrs. Huffman that she had come for her children. Mrs. 
Huffman told her she could not have them, but she 
took Andrew anyway and started to drive back to her 
motel. She was arrested by the sheriff who advised her 
that she could be charged with kidnapping, but she was 
permitted to call her attorney in California. After some 
undisclosed discussions, the sheriff advised her that Mrs. 
Huffman had agreed that she could take Andrew but 
that she would be charged with kidnapping if she at- 
tempted to obtain Lawrence. Mary Marcus attempted 
to employ counsel in O’Neill, but was unable to do so. 
She then returned to California with Andrew. 

On July 30, 1969, an interlocutory decree of divorce 
was entered by the Superior Court for San Diego 
County, California. That decree awarded Mary Marcus 
the care, custody, and control of the two children, re- 
strained Tommy Marcus from having any contact with 
the minor children, and specifically provided that he 
should have no rights of visitation without specific order 
of the court. Final decree was entered July 22, 1970. 

Mary Marcus testified that she telephoned on several 
occasions to inquire about the health of her son and to 
request his return. She had to leave messages at the 
trailer court for Mrs. Huffman to return the calls because 
she could not obtain the telephone number from the 
operator. Mr. Huffman testified that the Huffman tele- 
phone was changed to an unlisted number in June or 
July of 1969, because they had received many calls where 
there was only breathing on the other end of the line 
when they answered. Mary Marcus’ telephone calls to 
the Huffmans were never returned or answered. She 
also wrote letters to the Huffmans on several occasions 
and telegraphed on several occasions. There was no 
response to her letters or telegrams. Mary Marcus sent 
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several gifts to Lawrence which were received by the 
Huffmans but there was no acknowledgment of them to 
her. 

This action was begun on September 1, 1970, and 
order entered directing the issuance of the writ for pro- 
duction on September 4, 1970. Mary Marcus Townsend 
again came to Nebraska for the hearing on September 
4, 1970, but the Huffmans had previously departed with 
Lawrence for a vacation in Arkansas. She returned 
again in October for this hearing. 

At an undisclosed age somewhere between 11 and 14, 
Mary Marcus attempted suicide by slashing her wrists. 
At approximately age 16, she was kept in a juvenile 
home for 2 or 3 days for possession of a marijuana ciga- 
rette. At age 16, she became the mother of Andrew, 
an illegitimate child. She lived with Tommy Marcus 
before their marriage on October 13, 1967, when she was 
17 years old. After the birth of her first child, she com- 
pleted her high school education at an adult public 
high school in San Diego. This history of Mary Marcus’ 
background prior to her marriage to Tommy Marcus 
comes solely from the testimony of Mary Marcus. 

The only testimony other than her own relating to 
Mary Marcus’ fitness to have the custody of her child 
came from Mr. Huffman. Mr. Huffman testified that on 
one occasion, a week or two after the birth of Lawrence 
when the Huffmans were visiting in the home of the 
Marcuses in May 1969, Mrs. Huffman got up and fed 
the baby and Mary Marcus stayed in bed until after- 
noon. On another occasion, Mary Marcus left the two 
children for approximately 20 to 30 minutes while she 
attempted to get Tommy Marcus to assist in caring for 
them. Mary Marcus married her present husband Rich- 
ard Townsend, in Mexico on February 29, 1970, before 
the entry of her final decree of divorce, and remarried 
him in California on August 11, 1970. — 

The evidence is clear that Andrew, the older son of 
Mary Marcus, was clean, well-behaved, well-dressed, and 
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well-fed. Mr. Huffman conceded that was true in June 
of 1969, at the time he took possession of the children. 
At the time of trial in the fall of 1970, Andrew was ap- 
proximately 414 years old, and still in the custody of his 
mother. The evidence is undisputed that the apartment 
of the Townsends in California is adequate and attrac- 
tive. Mr. Townsend is employed as a truck driver. 
Mary Marcus Townsend is a long distance telephone 
operator. 

The evidence is also undisputed that the trailer house 
of the Huffmans is adequate and attractive and that 
they have provided a good home for Lawrence. Mr. 
Huffman was a construction inspector for the Bureau of 
Reclamation in the power transmission division. The 
evidence does indicate that Mr. Huffman is gone from 
home approximately 50 percent of the time except on 
weekends. The neighbors in O’Neill who testified had 
known the Huffmans for approximately 2 years. The 
Huffmans were married in 1963. Mrs. Huffman was 
divorced from a prior husband in 1961 or 1962, and had 
a daughter who was 10 years old at the time of trial. 

Certain related and collateral facts are material and 
relevant. In the fall of 1969, the Huffmans filed a peti- 
tion for their appointment as guardian of the person and 
property of Lawrence Marcus in the county court of Holt 
County, Nebraska. Decree was entered and appointment 
was made. Mary Marcus received no notice of the 
proceedings and none was published. Sometime in 1970, 
the Huffmans filed a petition for adoption. The grounds 
for adoption were abandonment. The petition, verified 
by James D. Huffman, contrary to his testimony in this 
action, asserted that Lawrence Marcus had been aban- 
doned in the Los Angeles police department, and that 
Mr. Huffman had acquired him there. No relinquish- 
ment was filed from either parent. The adoption pro- 
ceeding was later dismissed. 

It is also noteworthy that Mrs. Huffman, although 
present in court for 2 days of the hearing, did not testi- 
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fy nor did Tommy Marcus testify although his actual 
appearance in court is not reflected by the record.’ ' 

The district court found that Mary Marcus had not 
taken a real interest in her child as a natural mother 
would or should; that she had forfeited her preferential 
right to the custody of the child; and that she was not a 
fit and proper custodian for the child. The court there- 
upon denied the writ of habeas corpus and dismissed 
the case. 

There is no question but that the governing rule is 
that the custody of a minor child is to be determined’ 
by the best interests of the child, with due regard for 
the superior rights of fit, proper, and suitable parents. 
Hausman v. Shields, 184 Neb. 88, 165 N. W. 2d 581. 

Counsel for the respondents have vigorously asserted 
that because this is a habeas corpus action, the peti- 
tioner has the burden to establish fitness to perform the 
duties imposed by the parental relationship, even though 
the petitioner is the parent. They also argue that a 
parent must establish that the best interests of the child 
will be better served by the parent than by strangers. 
We cannot agree. 

It is clear from our decisions over a long period of 
time that courts may not properly deprive a parent of 
custody of a minor child unless it is affirmatively shown 
that such parent is unfit to perform the duties imposed 
by that relationship or has forfeited that right. Ball v. 
Ball, 180 Neb. 145, 141 N. W. 2d 449; Hausman v. Shields, 
supra. 

The respondents argue that the teenage premarital 
conduct here makes Mary Marcus permanently unfit to 
have custody of a child. That argument is unsupport- 
able. If such a position were to be adopted by the courts, 
millions of parents would stand in danger of having 
their parental rights challenged. 

The argument also completely disregards the fact that 
the California court granted exclusive custody to Mary 
Marcus, who was continuously a resident of California 
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and still is.) There is no evidence to warrant the up- 
setting or reversal of that decree. While the decree may 
not be binding upon a Nebraska court, it is at least 
entitled to due weight, even if it is not accorded full 
faith and credit. 

The evidence here is wholly insufficient to establish 
an abandonment of her child by Mary Marcus, nor a 
forfeiture of her parental rights. She borrowed the 
money from her mother to make the first trip to Ne- 
braska to reclaim her children less than 3 weeks after 
the children were first brought to Nebraska. She was 
arrested and threatened with a charge of kidnapping 
if she attempted thereafter to take her child. She was 
unable to retain counsel in O’Neill, Nebraska, and was 
forced to return to California with only one of her 
children. She continued in her efforts: to regain her 
other child by telegraph, telephone, and letters and all 
were unsuccessful. Following her remarriage, with the 
assistance of her new husband, she was able to retain 
counsel in Omaha, Nebraska, and commenced this action. 
She was required to return to Nebraska twice more 
before she could obtain a hearing upon her petition. 

Meanwhile, the Huffmans, who always knew who and 
where the child’s parents were, had completed proceed- 
ings for guardianship of the person and property of Law- 
rence Marcus, without notice to Mary Marcus and without 
any parental consents or relinquishments from either 
Mary Marcus or Tommy Marcus. It might be said that 
Mary Marcus continued the fight to regain the custody of 
her child against imposing obstacles. To say the least, 
the evidence flatly contradicts any assertion of aban- 
donment or voluntary forfeiture of her parental rights. 

The facts and circumstances here would be wholly in- 
sufficient to justify the State of Nebraska in attempting 
to take the child from the custody of Mary Marcus in 
a juvenile proceeding. If the State of Nebraska could 
not remove the custody of her child because of her 
premarital conduct, certainly a stranger should stand in 
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no better position. Even if her delivery of the child to 
Mr. Huffman in June of 1969 were treated as an act of 
relinquishment performed under circumstances of dis- 
tress or discouragement, her right to the custody of her 
child was not lost beyond recall. Barnes v. Morash, 
156 Neb. 721, 57 N. W. 2d 783. 

The evidence here was simply insufficient to establish 
that Mary Marcus Townsend was unfit to perform the 
duties of a parent or that she had forfeited that right. 

The judgment of the district court is reversed and 
the cause remanded with directions to grant the writ of 
habeas corpus and return the custody of Lawrence Mar- 
cus to Mary Marcus Townsend. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SMITH, J., participating on briefs. 

SMITH, J., concurring. . 

The majority opinion discourages continuing contro- 
versies over child custody. I would adapt the Uniform 
Child Custody Jurisdiction Act generally for judicial 
use at least on the basis of comity. The adaptation har- 
monizes with the majority opinion which properly re- 
spects the California decree. I concur that Lawrence’ 
needs for a stable environment and a secure family re- 
lationship require return to his mother. See, 1968 Hand- 
book of the National Conference of Commissioners on 
Uniform State Laws, 198 (1968); Bodenheimer, ‘The 
Uniform Child Custody Jurisdiction Act; A Legislative 
Remedy for Children Caught in the Conflict of Laws,” 22 
Vand. L. Rev. 1207 (1969). 

This court has been vigilant to protect property rights 
of minor children. See, Workman v. Workman, 167 
Neb. 857, 95 N. W. 2d 186 (1959), 174 Neb. 471, 118 N. 
W. 2d 764 (1962). It ought to be no less vigilant re- 
specting their personal rights. I would promulgate this 
prospective rule: In a custody proceeding, the trial 
court must appoint counsel for minor children. See, 
generally, Coyne, “Who Will Speak for the Child?” 383 
Ann. Am. Ac. Pol. & Soc. Sc. 34 (1969); Inka and Per- 
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retta, “A Child’s Right to Counsel in Custody Cases,” 5 
A.B.A. Family L. Q. 108 (1971); Kleinfeld, “The Bal- 
ance of Power Among Infants, Their Parents and the 
State,” 4 A.B.A. Family L. Q. 320, 409 (1970), 5 A.B.A. 
Family L. Q. 1, 64 (1971). 

BosLauGH, J., dissenting. 

The trial court found that the petitioner, the natural 
mother, had forfeited her preferential right to the cus- 
tody of Lawrence William Marcus and awarded the cus- 
tody to Mr. and Mrs. James D. Huffman. Mrs. Huffman 
is the paternal grandmother of Lawrence. The majority 
opinion holds the evidence insufficient to sustain that 
finding and awards the custody to the petitioner. 

The record in this case leaves much to be desired. This 
may be due in part to the fact that the petition was 
filed on September 1, 1970, while the respondents were 
in Arkansas on vacation. The respondents returned to 
Nebraska on September 20, 1970. The alias writ was 
served on Mrs. Huffman on September 23, 1970. The 
hearing commenced on October 6, 1970. 

The petitioner’s case consists entirely of her testimony. 
- The respondent’s case is largely the testimony of James 
D. Huffman. His testimony is corroborated in part by 
testimony of the other witnesses called by the respond- 
ents. It is significant that the trial court who saw and 
heard the testimony of the petitioner found against her. 

The petitioner has a history of what might be de- 
scribed as serious instability. She freely admitted that 
she had lived with her former husband, the father of 
Lawrence, before they were married, and had married 
Richard Townsend in Mexico before her divorce was 
final. She claimed a misunderstanding of the terms of 
her California divorce, but continued to use the name 
Marcus long after the marriage in Mexico. As I view 
the record, the evidence sustains the finding of the trial 
court. 

The record indicates that Lawrence, when first brought 
to Nebraska, appeared to be nervous and insecure. Dur- 


Vou. 187] JANUARY TERM, 1972 807 


Marcus v. Huffman 


ing the time that he has been with the respondents this 
condition has gradually improved and he now appears 
to be well adjusted and a normal child. The result of 
our decision in this case is to return Lawrence to an 
environment that is less than satisfactory. I do not 
agree that this satisfies his need for a stable environ- 
ment and a secure family relationship. 

SPENCER, J., joins in this dissent. 

Waite, C. J., dissenting. 

I join fully in the dissent of Judge Boslaugh herein. 
This is a habeas corpus action between the mother and 
the paternal grandmother and her husband. The care 
and custody of Lawrence William Marcus was volun- 
tarily granted by the mother prior to the time of both an 
interlocutory and final divorce decree in the State of 
California. Lawrence William Marcus has been in Ne- 
braska and has been cared for in this state for a period 
of approximately 214 years since that time. 

I feel it is necessary that we keep clearly in mind 
the precise rules of law that this court has laid down 
applicable to this situation. It is sometimes difficult to 
distinguish betwen the rules applicable in a habeas cor- 
pus action of this nature and the closely related rules 
that apply in a divorce proceeding or otherwise found 
in custody proceedings in this state. These questions 
were resolved in Reed v. Reed, 152 Neb. 819, 43 N. W. 
2d 161. In that case, the mother, in a habeas corpus 
action against the father and paternal grandparents, 
urged the finality of a Kansas divorce decree finding her 
a fit and proper person for the custody of her child and 
awarding the custody to her. After holding under the 
facts in that case the divorce decree was not entitled to 
full faith and credit in a habeas corpus proceeding in this 
state and the fact alone that the custody of a minor child 
has been awarded in an action in another state does not 
prevent inquiry into the question in a proper action 
by a court subsequently acquiring jurisdiction of the 
parties in this state, this court stated as follows: “To 
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give full faith and credit to the decree of the Wyandotte 
County district court in awarding the custody of the child 
to its mother in the case before us would be contrary to 
the laws and public policy of this state where the enforce- 
ment thereof is sought. There is a further reason that full 
faith and credit should not be given the Kansas decree 
awarding the custody of the child to its mother. The 
best interests of the child and its future welfare under all 
circumstances is the vital question in the case and is su- 
perior to all other considerations where the question is 
raised upon a writ of habeas corpus.” 

In the Reed case, and in numerous cases following and 
affirming its holding, this court has consistently held 
that after the court’s jurisdiction has been invoked by 
habeas corpus the child is a ward of the court and its 
welfare lies in the hands of the court. This power and 
responsibility is based upon the basic principle that the 
jurisdiction of a state to regulate the custody of infants 
found within its territory does not depend upon the 
domicile of the parents, but has its origin in the protec- 
tion that is due the incompetent or helpless. The historic 
jurisdiction of a state to regulate the custody of infants 
found within its territory does not depend upon the 
wishes of the parents, or the domicile of the child, but 
it arises out of the power that every state possesses as 
parens patriae to every child within its borders to de- 
termine its status and the custody that will best meet its 
needs and wants. 

The Reed case has never been overruled and has 
been followed successively in its various pronouncements 
with reference to the fundamental jurisdiction and duties 
of the court in the following cases, the latest of which 
was in 1971. They are as follows: Copple v. Copple, 
186 Neb. 696, 185 N. W. 2d 846; Hausman v. Shields, 184 
Neb. 88, 165 N. W. 2d 581; Green v. Green, 178 Neb. 
207, 132 N. W. 2d 380; State ex rel. Cochrane v. Blanco, 
177 Neb. 149, 128 N. W. 2d 615; Jones v. State, 175 Neb. 
711, 123 N. W. 2d 633; Osterholt v. Osterholt, 173 Neb. 


VoL. 187] JANUARY TERM, 1972 809 


Marcus v. Huffman 


683, 114 N. W. 2d 734; Walker v. Gehring, 172 Neb. 398, 
109 N. W. 2d 724: State ex rel. Hamilton v. Boiler, 159 
Neb. 458, 67 N. W. 2d 426; Lakey v. Gudgel, 158 Neb. 
116, 62 N. W. 2d 525; Barnes v. Morash, 156 Neb. 721, 57 
N. W. 2d 783; Lung v. Frandsen, 155 Neb. 255, 51 N. W. 
2d 623; McNamee v. McNamee, 154 Neb. 212, 47 N. W. 
2d 383. 

Of course, it is true, that the district court and this 
court are required to give due regard, as one of the 
considerations involved, to the natural rights of a mother 
who is a fit and proper person to have the custody and 
care of a child of tender years. It is further true, and 
this court has constantly reaffirmed the proposition, that 
the custody of a child of tender years cannot be wrenched 
away from a parent on the basis that somebody else can 
furnish a better home on a comparative financial basis. 
Nevertheless, we have adhered consistently to the rule, 
in a controversy for the custody of an infant of tender 
years in a habeas corpus proceeding, that the court will 
consider the interest of the child, and will make such 
order for its custody as will be best for its welfare, with- 
out reference to the mere wishes of the parties. Reed v. 
Reed, supra. 

The majority opinion summarily reverses the discre- 
tion of the district court in this case, removes Lawrence 
William Marcus from a secure and loving home environ- 
ment that he has been raised in for 244 years since his 
early infancy, and sends him back to California without 
the retention of any power to supervise, to control, or 
to review the needs and the welfare of this small boy. 
In order to do so, under our decisions, it becomes neces- 
sary, and that is implicit in the majority opinion, to 
hold that the trial judge, who saw and observed the wit- 
nesses, and observed their demeanor and conduct in the 
courtroom, committed an abuse of discretion in retaining 
jurisdiction of this child for the time being and per- 
mitting it to remain with the people who have given it 
the love, attention, and care of a fine home during the 
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critical period when no one else was able or willing to 
do so. 

The majority opinion is a persuasive and exhortatory 
appeal to a basic human emotion, the love and devotion 
of a mother for a child. However, an examination of 
the record in this case reveals significant facts directly 
relating to the welfare and best interest of Lawrence 
William, which indicate to me the good judgment of the 
district judge and demonstrate conclusively that he did 
not abuse his discretion in permitting the child to con- 
tinue in the fine home with the loving care he is now 
getting, and retaining the court’s jurisdiction to control 
and supervise the welfare of Lawrence William. Some 
of these facts are as follows: (1) Mary, the mother, is 
20 years of age. What is her record of stability, respon- 
sibility, and morality since she reached the age of re- 
sponsibility? (2) At the age of 16 she had her first 
child, illegitimate, born out of wedlock. (3) She was 
expelled from high school for having in her possession a 
drug. (4) It was necessary for the authorities to place 
her in a juvenile home not once, but twice; once for 
possession of drugs and once for running away from 
her home. (5) She lived with the father of Lawrence 
William, Tommy Marcus, before they were married 
and she has lived and resided with Richard Townsend, 
her present husband, during the period that she was 
married to Tommy Marcus, and for a long time before 
the final divorce decree on July 22, 1970. After knowing 
her present husband for a period of 1 month, she went to 
Mexico and engaged in a marriage ceremony with him 
in violation of the provisions of the California inter- 
locutory decree. (6) Her present husband is 28 years 
of age and has been previously married; his wife was 
granted the divorce and given the custody of their minor 
child; he never sees this child; and does not make any 
child support payments toward the support of his own 
child. All of this appears from the mother’s testimony 
herself. (7) Her first-born illegitimate child was only 
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in her possession, care, custody, and control for a period 
of 6 months during the first 24% years of the child’s life. 
(8) Lawrence William was born May 11, 1969; he has 
only been in her possession for a period of about 1 
month since he was born. (9) By her own admission, 
she has attempted to commit suicide and demonstrated to 
the trial court the marks on her wrists resulting from 
that experience. (10) The evidence strongly supports 
the finding that during the period of about 1 month after 
Lawrence Williams’ birth when she had possession of the 
child, he was not properly and adequately taken care of. 
She voluntarily relinquished the child to the Huffmans, 
and the evidence supports the finding that the child had 
a diaper rash, couldn’t keep any food in his stomach, was 
unstable, was nervous, and was hyperactive. (11) The 
evidence, including medical, conclusively establishes that 
Lawrence William is a well-cared for, stable child and 
has developed into such after being with the Huffmans 
for the past 2% years. It shows that from a highly ner- 
vous, “fussy,” and unstable child, he has developed into a 
happy, normal child with all of the care, love, and atten- 
tion of a fine home. There is testimony in the record 
and before the trial judge that the child’s improvement 
since being with the Huffmans has been “fantastic” and 
that he is content and is secure. This testimony is cor- 
roborated by neighbors and friends of the Huffmans who 
have had an opportunity to observe the child during the 
period involved. The doctor’s testimony in this case is 
that a change in environment would disturb Lawrence 
William. His testimony is to the effect that at the time 
he first saw the child on August 5, 1970, after the Huff- 
mans brought him to O’Neill, he was hyperactive, ner- 
vous, and with excessive motion in his arms and legs. 
Friends and neighbors testified that since Lawrence has 
been with the Huffmans, he has become stable, is calm, 
and it appears to them that he is well-loved, well-nour- 
ished, and well-kept; and further that he was clean and 


812 NEBRASKA REPORTS [Vou. 187 


Marcus v. Huffman 


seemed to respond favorably to Mrs. Huffman, his 
grandmother. 

In light of these circumstances, the record in this case 
falls far short of showing an abuse of discretion by 
the trial court in making the determination that it did. 
This is not a case of wrenching a child from a close and 
normal attachment to its natural mother that has de- 
veloped over a period of time and granting the custody 
to some stranger merely because he is able to give it bet- 
ter, more convenient, and more luxurious surroundings. 
The disposition of the trial court was not on a com- 
parative financial or comfort basis. It was directly re- 
lated to the well-being and the best interest of Lawrence 
William, and based upon sound judgment with refer- 
ence to the future of the child and the precarious nature 
of propelling it back into an unknown and previously 
unstable environment with a new “father” who fails to 
even support his own child. I am firmly of the con- 
viction that considering the primary question befcre us, 
and that is the best interests of the child, the mother 
here has failed to demonstrate, under all of the circum- 
stances, the minimum fitness from the standpoint of 
the stability of a proper home for a child, from the 
standpoint of a moral background, the capacity to ade- 
quately and physically take care of the child and give 
it the close attention and care a child of Lawrence Wil- 
liams’ age needs. In reaching these conclusions I am 
aided by the rule which we have unceasingly followed 
in this court, one particularly applicable in a child cus- 
tody case, that a trial judge’s discretion should not be 
interfered with except in rare circumstances in a cus- 
tody proceeding because the trial judge saw and heard 
the witnesses, and observed their demeanor and con- 
duct when testifying. His judgment in these circum- 
stances should be given great weight and his discretion 
should not be overturned unless it appears to this court, 
on trial de novo, that the disposition was arbitrary, 
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capricious, unreasonable, and not supported by the 
evidence. 

I am particularly fearful of the disposition and judg- 
ment in this case, because they make no recognition of 
the court’s duty to supervise the prospective care of 
Lawrence William. Lawrence William is a ward of 
the court and his welfare lies in the hands of the court. 
Reed v. Reed, supra. The testimony of Mary Marcus, 
the relator, is entirely uncorroborated, furnished the 
court without even the appearance or the deposition 
of her present husband, Richard Townsend. No pro- 
vision is made to retain the district court’s power to 
order an independent investigation of her circumstances 
and home conditions in California through the welfare 
authorities, a device used by courts in order to prop- 
erly exercise their jurisdiction in custody matters. 

SPENCER and Bosiaucy, JJ., join in this dissent. 

CLINTON, J., concurring. 

The record clearly shows without contradiction that 
care of Lawrence William Marcus was temporarily en- 
trusted to the Huffmans and some 3 weeks later they un- 
justifiably and wrongfully refused to return the child to 
his mother. This refusal was without color of right. 

The dissenting opinions pay lip service to the principles 
regarding the natural rights of the parent but com- 
pletely disregard them. They imply the state is all- 
powerful as far as child custody is concerned. 

If the dissents correctly state the law then if I should 
leave my child with a babysitter, the babysitter may if 
she wishes refuse to return my child to me and I must 
resort to habeas corpus, and the court may in such ac- 
tion determine the parent’s fitness as compared with that 
of the sitter. 

Habeas corpus is not the appropriate vehicle in which 
to make such a determination. The Huffmans should 
gain no right through their wrongful refusal. In cases 
such as this the only issue should be whether the refusal 
to deliver the child was wrongful. 
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It is tragic that this case has taken so long to come 
to a conclusion. This is in some meaure owing to the 
inability of the mother to procure counsel and legal 
service when her possession of her child was wrong- 
fully denied her. Counsel who ultimately took the case 
and fought her battle and that of the child is to be highly 
commended. 

Delay in cases of this kind is intolerable. Disposition 
of such cases should be given priority by the courts and 
all concerned. 


JoHN B. HEAVICAN, APPELLANT, Vv. EUGENE ARTHUR 
HOLBROOK, APPELLEE. 
194 N. W. 2d 208 


Filed February 10, 1972. No. 38021. 


1. Courts: Instructions: Pleadings: Evidence. It is the duty of 
the trial court to instruct the jury upon the issues presented 
by the pleadings and supported by the evidence. 

2. Trial: Ordinances: Pleadings: Evidence. A party must plead 
and prove the existence of a municipal ordinance in order to 
have the benefit of the ordinance. 

8. Traffic Controls: Motor Vehicles: Statutes: Ordinances. In the 
absence of a statute or ordinance, the meaning to be given to 
a traffic control signal is that which a reasonably prudent 
motorist would understand and apply. 

4. Traffic Controls: Motor Vehicles: Negligence. As a general rule, 
a motorist who enters an intersection when the signal is in 
his favor is entitled to continue through the intersection even 
though the signal changes after he has entered the intersection. 

A motorist intending to make a left 

turn at an intersection, where left turns are controlled by a 

separate traffic signal light, may enter the intersection on a 

favorable signal and complete the turn even though the signal 

changes after he has entered the intersection. 

: : A motorist intending to make a left 
turn, who would otherwise have the right-of-way over through 
traffic, may lose the right-of-way by stopping in the intersec- 
tion and yielding the right-of-way to through traffic before 
completing the turning movement. 
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Appeal from the district court for Douglas County: 
JoHN E. Murpuy, Judge. Reversed and remanded. 


S. J. Albracht and Michael P. Cavel of Lathrop, Al- 
bracht & Dolan, for appellant. 


Joseph Meusey of Fraser, Stryker, Marshall & Veach, 
for appellee. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


BOsLAuGH, J. 

This action arose out of an automobile accident. The 
jury found that neither party should recover. The plain- 
tiff appeals. There is no cross-appeal. The assignments 
of error relate to the instructions to the jury. 

The accident happened at about 9:15 p.m., on April 
4, 1968, at the intersection of Dodge Street and Seventy- 
second Street in Omaha, Nebraska. Dodge Street runs 
east and west. Seventy-second Street runs north and 
south. The weather was clear and the streets were dry. 
The plaintiff was driving north intending to proceed on 
Seventy-second Street through the intersection. The 
defendant was driving south intending to turn left and 
proceed east on Dodge Street. 

Both streets have multiple lanes, including left turn 
lanes, with opposing traffic separated by islands or medi- 
ans. The intersection is controlled by traffic signals with 
lights which appear in this sequence: Red; red with 
left turning green arrow; green; and yellow. 

On the south side of the intersection there are four 
lanes approaching the intersection. The extreme right 
lane is for traffic intending to turn right. The next two 
lanes are for through traffic intending to proceed north 
on Seventy-second Street. The fourth lane is for traffic 
intending to turn west onto Dodge Street. On the 
north side of the intersection there are three lanes ap- 
proaching the intersection, a left-turning lane and two 
regular traffic lanes. 
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The amended petition alleged that the defendant was 
negligent in failing to keep a proper lookout; in failing 
to keep his automobile under proper control; in turn- 
ing in front of the plaintiff without ascertaining whether 
it was safe to do so; and in making a left turn contrary 
to section 35.28.150 (e) of the Omaha ordinances. 

The answer alleged that the plaintiff was negligent in 
failing to maintain a proper lookout; in failing to main- 
tain reasonable control of his automobile; in entering 
the intersection when the traffic light was red; in fail- 
ing to yield the right-of-way to the defendant; and in 
operating his vehicle at an excessive speed. 

The plaintiff testified that he approached the inter- 
section in the through-traffic lane second from the right; 
that the traffic light was green; that there was another 
automobile in the same lane 2 car lengths or more ahead 
of him; that after he had entered the intersection the de- 
fendant’s automobile “darted” in front of him; that he 
swerved to the right and didn’t have time to apply his 
brakes; that the impact occurred; and that he was in- 
jured. 

The defendant testified that he approached the inter- 
section from the north in the left-turn lane; that he used 
his left turn signal to signal his intention to make a left 
turn; that there were two or three cars ahead of him; 
and that the traffic light was red. When the traffic light 
changed to the green arrow, the automobiles ahead of the 
defendant entered the intersection and made left turns. 
The defendant followed these automobiles into the in- 
tersection and then stopped because the traffic light had 
changed to green for through traffic. After the traffic 
light had changed to red for northbound traffic, the de- 
fendant started to make his turn. The defendant first 
saw the plaintiff’s automobile when it was 5 or 10 feet 
away. The front of the defendant’s automobile was then 
in the through-traffic lane first from the right for north- 
bound traffic. The evidence was in conflict and pre- 
sented questions for the jury. 
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The plaintiff contends that the trial court erred in in- 
structing the jury in reference to section 35.28.150 of 
the Omaha ordinances without also instructing in refer- 
ence to the other ordinances relating to left turn traffic 
signals. 

The general rule is that a party must plead and prove 
the existence of a municipal ordinance in order to have 
the benefit of the ordinance. Perrine v. Hokser, 158 
Neb. 190, 62 N. W. 2d 677; Chicago Lumber Co. v. Gibson, 
179 Neb. 461, 1388 N. W. 2d 832. Here the plaintiff failed 
to plead or prove the ordinances relating to left turn 
traffic signal lights. As a consequence, the trial court 
had no duty to instruct the jury in reference to the 
ordinances, 

The plaintiff further contends that the second para- 
graph of instruction No. 15, which read as follows, was 
erroneous: 

“The driver of a vehicle approaching but not having 
entered an intersection shall yield the right of way to a 
vehicle within such intersection and turning therein to 
the left across the line of travel of such first mentioned 
vehicle, provided the driver of the vehicle turning left 
has given a plainly visible signal of intention to turn.” 

The instruction given was based upon section 39-751, 
R. R. S. 1943, prior to its amendment in 1969 and 1971. 
See § 39-751, R. S. Supp., 1969, and § 39-751, R. S. Supp., 
1971. At the instruction conference held in chambers, 
the plaintiff objected to instruction No. 15 and advised 
the trial court that he did not believe the second para- 
graph was applicable to the intersection involved in this 
case. 

The effect of the instruction as given was to advise 
the jury that the plaintiff was required to yield the 
right-of-way to the defendant if the plaintiff had not 
entered the intersection and the defendant was in the 
intersection turning across the plaintiff’s line of travel 
and had signaled his intention to turn. The instruction 
as given was misleading and not applicable to the facts 
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in this case unless qualified by other instructions to 
reflect the particular circumstances in this case. 

The trial-court instructed the jury generally in refer- 
ence to the rules of the road at intersections controlled 
by traffic signal lights. None of the instructions given 
related specifically to the left turn traffic signal light 
at the intersection. 

We have no statutes specifically relating to left turn 
traffic signal lights, but local authorities are authorized 
to regulate traffic by signaling devices. § 39-767, R. R. 
S. 1943. In the absence of a statute or ordinance, the 
meaning to be given to a traffic control signal is that 
which a reasonably prudent motorist would understand 
and apply. Zavoral v. Pacific Intermountain Express, 
178 Neb. 161, 182 N. W. 2d 329. 

The purpose of the left turn signal light here was to 
separate traffic turning left from through traffic. Thus, 
when the green arrow was lighted, traffic in the left turn 
lane was authorized to enter the intersection for the 
purpose of making a left turn. When the green arrow 
was not lighted, traffic in the left turn lane was not 
authorized to enter the intersection. The jury should 
have been instructed to this effect. It is the duty of 
the trial court to instruct the jury as to the issues pre- 
sented by the pleadings and evidence. Zavoral v. Pacific 
Intermountain Express, supra. 

As a general rule, a motorist who enters an intersection 
when the signal is in his favor is entitled to continue 
through the intersection even though the signal changed 
after he entered the intersection. Laurinat v. Giery, 
157 Neb. 681, 61 N. W. 2d 251. The rule is applied gen- 
erally to motorists entering the intersection on a left 
turn signal. Sibley v. Aetna Casualty & Surety Co., 163 
So. 2d 464 (La. App.); Potts v. United States Fidelity & 
Guaranty Co., 135 So. 2d 77 (La. App.); Lasnetske v. 
Parres, 148 Colo. 71, 365 P. 2d 250. The right-of-way 
of the left turning motorist over through traffic enter- 
ing on the green signal, however, exists only if the mo- 
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torist making the left turn entered the intersection on a 
favorable signal and the turning movement is continuous. 

In this case the defendant testified that after the green 
arrow came on he followed two or three cars into the 
intersection but stopped because the green arrow was 
off and through traffic had entered the intersection. In 
Thomas v. Owens, 169 Neb. 364, 99 N. W. 2d 611, a case 
which arose out of a similar accident at the same inter- 
section, this court said that the jury could find that a 
vehicle making a left turn, while moving very slowly 
and maintaining a position away from the line of travel 
of through traffic, had yielded the right-of-way to 
through traffic. The rule is applicable here where the 
defendant had stopped in the intersection and did not 
commence the turning movement until the plaintiff was 
entering or was about to enter the intersection. 

Under the circumstances in this case, if the plaintiff 
entered the intersection on the green light, as he testi- 
fied, he was not required to yield the right-of-way to 
the defendant who had stopped and yielded the right- 
of-way to through traffic. The failure to instruct with 
reference to the left turn traffic signal light permitted 
the jury to find that the defendant had the right-of-way 
over the plaintiff even if plaintiff had entered the in- 
tersection on the green light. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED. 


JoHN J. Morirz ET AL., APPELLANTS, V. GEORGE J. 
BUGLEWICZ ET AL., APPELLEES, GINN Iowa OIL 
COMPANY, INTERVENER-APPELLEE. 

194 N. W. 2d 215 
Filed February 10, 1972. No. 38039. 
1, Constitutional Law: Property: Eminent Domain. The Constitu- 


tion of Nebraska does not permit the taking of private property 
for a private use. 
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2. Highways: Statutes. A road established pursuant to section 
39-1713, R. R. S. 1948, is a public road. 

8. Property. Public policy favors the full utilization of land. 

4. Highways: Statutes: Constitutional Law. Section 389-1718, R. 
R. S. 1948, which provides a procedure for establishing a public 
road to isolated land is constitutional. 


Appeal from the district court for Douglas County: 
SAMUEL P, CanicLiA, Judge. Affirmed. 


Young, Baird, Holm, McEachen, Pedersen, Hamann & 
Haggart and Gerald P. Laughlin, for appellants. 


Donald L. Knowles and Jerry M. Slusky, for appellees. 


Gaines, Spittler, Neely, Otis & Moore, for intervener- 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLintTon, JJ. 


Bostaucu, J. 

The Ginn Iowa Oil Company, the intervener, owns an 
irregular tract of land near Eighty-fourth and Frederick 
Streets in Omaha, Nebraska. The tract is bounded by 
Big Papillion Creek, land owned by the City of Omaha, 
and land owned by John J. Moritz and Marion J. Moritz, 
the plaintiffs. There is no access to any public road 
from the intervener’s land, but at one point the land 
lies within approximately 5 feet of Frederick Street. 

The intervener commenced proceedings under section 
39-1713, R. R. S. 1943, to establish a public road across 
the plaintifi’s property which would provide access 
to its land. The plaintiffs then commenced this action to 
enjoin the members of the County Board of Douglas 
County, Nebraska, from proceeding under the statute. 
The trial court found against the plaintiffs and they have 
appealed. 

The issue presented is the constitutionality of the 
statute. The plaintiffs contend that the road which 
would be established would be for the private use of 
the intervener and would amount to a taking of the 
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plaintiffs’ property for a private use. The Constitution 
does not permit the taking of private property for a pri- 
vate use. Welton v. Dickson, 38 Neb. 767, 57 N. W. 559; 
Jenal v. Green Island Draining Co., 12 Neb. 163, 10 N. W. 
547. 

Unlike the statute involved in Welton v. Dickson, 
supra, section 39-1713, R. R. S. 1943, provides for the 
establishment of a public road. Sections 39-1713 and 
39-1716, R. R. S. 1943, provide specifically that the road 
established shall be a public road. 

The fact that the intervener would be the principal 
user of the road does not make it a private road. 
“Whether a way be public or private does not depend 
upon the number of people who use it, but upon the 
fact that every one may lawfully use it who has occa- 
sion.” Sherman v. Buick, 32 Cal. 241. See, also, State 
ex rel. Happel v. Schmidt, 252 Wis. 82, 30 N. W. 2d 220. 

It is in the public interest that no land be unoccupied. 
Dillman v. Hoffman, 38 Wis. 559; Condry v. Laurie, 184 
Md. 317, 41 A. 2d 66. The public policy that favors the 
full utilization of land, and supports the doctrine of 
ways of necessity, supports the constitutionality of the 
statute in this case. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. GORDON MIDDLETON, 
APPELLANT. 
194 N. W. 2d 568 


Filed February 10, 1972. No. 38180. 


1. Criminal Law: Witnesses: Evidence: Juries: Appeal and Error. 
The credibility of witnesses and the weight of evidence are for 
the jury to determine in a criminal case, and the verdict of 
the jury may not be disturbed by this court unless it is clearly 
wrong. 

2. New Trial: Trial: Instructions: Appeal and Error. The correct- 
ness of the ruling of a district court in giving or refusing in- 
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structions cannot be considered here unless such ruling is first 
challenged in the district court by motion for a new trial. 

8. Criminal Law: Sentences. A sentence within the limits pre- 
scribed by statute will not be disturbed in the absence of an 
abuse of discretion. 


Appeal from the district court for Hall County: Don- 
ALD H. WeEaveER, Judge. Affirmed. 


Joseph D. Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BosLaucH, SmitH, McCown, 
NEWTON, and Cuinton, JJ. 


Cuinton, J. 

The defendant was tried and convicted by a jury 
on charges of possession and sale of a narcotic drug, co- 
caine, under the pertinent provisions of sections 28-451 
to 28-472.06, R. S. Supp., 1969. Said sections have since 
been repealed and now have been replaced by the Uni- 
form Controlled Substances Act, sections 28-4,115 to 28- 
4,142, R. S. Supp., 1971. Defendant was sentenced to 
concurrent terms of 3 to 5 years on each count. 

Three issues are raised on appeal: (1) Sufficiency of 
the evidence to sustain the conviction; (2) refusal to 
give a requested instruction; and (3) excessiveness of 
the sentence. 

We have carefully reviewed the record. The evidence 
is clearly sufficient to support the jury’s verdict. The 
record presents only questions of credibility. These were 
for the jury to determine and resolve. 

The issue of the refusal to give the requested instruc- 
tion was not raised in the motion for new trial. The 
requested instruction did not pertain to an issue of proof 
of an element of the crime or defense, but only as to 
whether the testimony of a paid special investigator 
was to be weighed with more care than in the case of a 
wholly disinterested witness. The matter not having 
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been mentioned in the motion for new trial cannot be 
considered by this court. State v. Tolle, post, p. 823, 
194 N. W. 2d 567. 

The sentence imposed is severe but we cannot say it 
is excessive or the trial court abused its discretion. Sen- 
tence provided by the pertinent statute is “not less than 
two years nor more than five years.” § 28-470, R. S. 
Supp., 1969. The defendant was sentenced on May 24, 
1971. After his conviction and sentence the statute, as 
we have noted, was repealed and replaced. Under the 
new act the penalty for possession is 1 to 2 years. The 
penalty for distributing, which is the offense under the 
new statute corresponding to the crime of sale under 
the old, is 5 to 20 years. § 28-4,125(2) and (3), R. S. 
Supp., 1971. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. WILLIAM TOLLE, 
APPELLANT. 
194 N. W. 2d 567 


Filed February 10, 1972. No. 38182. 


1. Criminal Law: Evidence: Appeal and Error. In a criminal case 
this court will not interfere with a verdict of guilty based 
upon the evidence unless it is so lacking in probative force 
that we can say as a matter of law that it is insufficient to 
support a finding of guilty beyond a reasonable doubt. 

2. Motions, Rules, and Orders: New Trial: Appeal and Error: In- 
structions. An assignment in a motion for a new trial that 
errors of law occurred at the trial does not present the cor- 
rectness of giving or refusing instructions. 

The correctness of the ruling 

of a district court in giving or refusing instructions cannot be 

considered here unless such ruling is first challenged in the 
district court by motion for a new trial. 


Appeal from the district court for Hall County: Don- 
ALD H, WEAVER, Judge. Affirmed as modified. 


Joseph D. Martin, for appellant. 
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Clarence A. H. Meyer, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BosLauGH, SMITH, McCown, 
NEWTON, and CLINTON, JJ. 


NEwTown, J. 

A jury found defendant guilty of the unlawful sale 
of marijuana. He received an indeterminate sentence 
of imprisonment for 2 to 5 years. We affirm the judg- 
ment of conviction but reduce the sentence. 

As assignments of error, defendant charges the evi- 
dence is insufficient to sustain the conviction, the fail- 
ure to give a requested cautionary instruction regard- 
ing the testimony of private detectives, and excessive- 
ness of the sentence. 

The evidence was conflicting but two witnesses testi- 
fied to the sale of marijuana by the defendant. A jury 
question was presented which was resolved unfavorably 
to defendant. We cannot agree that the evidence was 
materially lacking in probative force. “In a criminal 
case this court will not interfere with a verdict of guilty 
based upon the evidence unless it is so lacking in pro- 
bative force that we can say as a matter of law that it 
is insufficient to support a finding of guilt beyond a 
reasonable doubt.” State v. Goodwin, 184 Neb. 537, 169 
N. W. 2d 270. 

Defendant’s motion for new trial assigns as error “er- 
rors of law occurring at the trial,” but fails to mention 
the failure to give the requested cautionary instruction. 
Under such circumstances, this assignment cannot be 
considered on appeal. “An assignment in a motion for 
a new trial that errors of law occurred at the trial does 
not present the correctness of giving or refusing in- 
structions.” Drucker v. Goscar, Inc., 184 Neb. 475, 168 
N. W. 2d 534. See, also, Robinson v. Meyer, 165 Neb. 
706, 87 N. W. 2d 231. “The correctness of the ruling of 
a district court in giving or refusing instructions cannot 
be considered here unless such ruling is first challenged 
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in the district court by motion for a new trial.” Schrein- 
er v. State, 155 Neb. 894, 54 N. W. 2d 224. See, also, 
Miller v. State, 173 Neb. 268, 113 N. W. 2d 118; State 
v. Gau, 182 Neb. 114, 153 N. W. 2d 298. 

Defendant was convicted and sentenced under sec- 
tion 28-472.04 (3), R. S. Supp., 1969, which fixed a 
penalty of not less than 2 nor more than 5 years im- 
prisonment. The penalty has since been reduced to not 
less than 1 nor more than 5 years. See § 28-4125, R. 
S. Supp., 1971. In view of the statutory change and 
the fact that defendant’s record was good prior to the 
commission of this offense, the sentence is modified or 
reduced to imprisonment for not less than 1 year nor 
more than 5 years. 

The judgment of the district court is affirmed as 
modified. 

AFFIRMED AS MODIFIED. 


IN RE APPLICATION OF FARMERS IRRIGATION DISTRICT AND 
SuN Oi COMPANY FOR ENTRY OF A COMPULSORY POOLING 
ORDER AS TO PRODUCTION FROM GOVERNMENT Lot 3, SEC- 
TION 18, TOWNSHIP 22 NortH, RANGE 53 WEST OF THE 
6TH P.M., Scotts BLurr County, NEBRASKA, IN THE NORTH 
MINATARE FIELD. 
FARMERS IRRIGATION DISTRICT ET AL., APPELLANTS, v. LEO 
SCHUMACHER ET AL., APPELLEES. 
194 N. W. 2d 788 


Filed February 18, 1972. No. 37956. 


1. Oil and Gas: Statutes: Words and Phrases. Chapter 57, article 
9, R. R. S. 19438, contemplates that a determination of the cor- 
relative rights of adjoining owners in a pool of oil or gas shall 
be determined on a fair, reasonable, and equitable basis. 

2. Oil and Gas. Correlative rights must be determined and fixed 
on the basis of circumstances present in each individual case. 

A pooling order allocating shares in the production 

of a well, and costs encountered, may be made retroactive when 

equity and justice require. 
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Ordinarily an adjoining owner is not justified in await- 
ing the successful outcome of drilling operations before enter- 
ing into a pooling agreement or applying for a pooling order. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Frepier, Judge. Reversed and remanded with 
directions. 


Robert J. Bulger, for appellants. 


Lyman & Meister, Howard P. Olsen, and Frank Glebe, 
for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CuLInTon, JJ. 


Newton, J. 

This case arises out of an application of the appel- 
lants, Farmers Irrigation District et al., to the Nebraska 
Oil and Gas Conservation Commission for entry of a 
compulsory pooling order as to oil production from Gov- 
ernment Lot 3, Section 18, Township 22 North, Range 
D3 West of the 6th P.M., Scotts Bluff County, Nebraska, 
located in what is known as the North Minatare Field. 
The application was filed January 16, 1967, and asks 
that the pooling order be made retroactive to October 
15, 1964, the date of commencement of production from a 
well, known as the White Feather Petroleum Company, 
Inc., Emery No. 2, drilled on Government Lot 3. The 
commission entered a pooling order; determined the allo- 
cation between the two separate leases which cover a 
separate portion of Government Lot 3; made the alloca- 
tion effective as to all production subsequent to October 
15, 1964; and charged the working interest owners in 
the two leases with their allocated shares of all drilling 
completion, storage, supervision, transportation, and 
other costs necessary to the well. The appellees ap- 
pealed to the district court for Scotts Bluff County, which 
court after trial reversed the order of the commission 
and determined that the Farmers Irrigation District and 
its lessee, Sun Oil Company, did not prove the facts 
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and allegations contained in their application to the com- 
mission and that any minerals owned by the Farmers 
Irrigation District and its lessee “cannot be pooled.” 
We reverse the judgment of the district court and re- 
mand the cause with directions to the district court 
to affirm the order of the commission. 

The Farmers Irrigation District is the owner of a strip 
of land 150 feet wide extending across the south part 
of Government Lot 3. This strip appears to contain 
approximately 4.19 acres. Sun Oil Company holds an 
oil and gas lease covering this tract. No well was drilled 
thereon. The appellees, other than White Feather Petro- 
leum Company, Inc., are the owners of the balance of 
Government Lot 3, containing about 43.92 acres. White 
Feather is the holder of the oil and gas lease on that 
tract. White Feather drilled a producing well in the 
approximate center of Government Lot 3 which became 
productive about October 15, 1964. On about Decemiber 
22, 1964, Sun gave notice to White Feather and others 
of its lease and claimed a proportionate share of the pro- 
duction from the Emery No. 2 well. Appellees then dis- 
puted ownership of appellants’ land and thereby ques- 
tioned their right to any of the oil produced. This re- 
sulted in the filing of an action on August 27, 1965, to 
determine ownership of the land. The action was de- 
cided in favor of appellees and reversed on appeal to 
this court. See Sun Oil Co. v. Emery, 183 Neb. 793, 
164 N. W. 2d 644, decided January 31, 1969. Proceeds 
of production from the well have been held back and 
distribution awaits the outcome of this litigation. 

Two questions are presented. First, were the interests 
of the parties subject to “pooling”? Second, may the 
pooling order be made effective retroactively to the date 
production commenced? 

A determination of these questions will require a de- 
termination of the purpose and intent of the Oil and 
Gas Conservation Act found in Chapter 57, article 9, 
R. R. S. 1943. The act was adopted in 1959. See Laws 
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1959, c. 262, p. 899. Discussions of the act on the floor of 
the Legislature are not available, but a transcript of the 
proceedings before the Committee on Public Works re- 
veals statements made by E. C. Reed, State Geologist, 
and Ken Monroe, representative of the oil industry. 
Both supported the act. When asked for a definition of 
correlative rights, they answered as follows: ‘Mr. Reed: 
It is about the only thing that is going to give the land- 
owner any degree of protection. It is open to different 
interpretations. It has to do with the protection of each 
man’s rights as opposed to another’s rights in a fair con- 
sideration of the rights of everyone. You are not pro- 
tecting correlative rights if you let one producer take 
oil out from under the adjoining person’s land indis- 
criminately. 

“Mr. Monroe: It all goes back to the early days of 
the oil industry when the law of capture was the way 
you operated an oil field. It was soon learned that this 
was infringing on the rights of others who had a mutual 
interest in this field. Correlative rights means ‘mutual 
interest.’ ” 

It is clear that the Legislature understocd the protection 
of “correlative rights,” as provided in the act, meant a 
restriction. of the old common law rule of “capture.” To 
ascertain to what extent this was done requires a de- 
tailed consideration of the language contained in the 
act. It must also be borne in mind that under the law 
of capture, there were no restraints on the drilling of 
wells. He who drilled was entitled to the oil produced. 
To protect himself, a neighbor under whose land the 
pool extended had to, and could, drill his own well. 

Referring now to the various sections of Chapter 57, 
article 9, R. R. S. 1943, we find certain pertinent pro- 
visions. Section 57-901, R. R. S. 1943, provides: “It is 
hereby declared to be in the public interest to foster, to 
encourage and to promote the development, production 
and utilization of natural resources of oil and gas in the 
state in such a manner as will prevent waste; to au- 
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thorize and to provide for the operation and development 
of oil and gas properties in such a manner that the 
greatest ultimate recovery of oil and gas be had; and 
that the correlative rights of all owners be fully protect- 
ed: * * *, 

“It is the intent and purpose of sections 57-901 to 
57-921 to permit each and every oil and gas pool in 
Nebraska to be produced up to its maximum efficient 
rate of production, subject to the prohibition of waste as 
herein defined and subject further to the enforcement and 
protection of the correlative rights of the owners of a 
common source of oil or gas so that each common owner 
may obtain his just and equitable share of production 
therefrom.” (Emphasis supplied.) 

Section 57-902, R. R. S. 1943, prohibits waste and sec- 
tion. 57-903, R. R. S. 1943, defines one form of waste as 
follows: “* * * waste shall also mean the abuse of the cor- 
relative rights of any owner in a pool due to nonuniform, 
disproportionate, unratable or excessive withdrawals of 
oil or gas therefrom causing reasonably avoidable drain- 
age between tracts of land or resulting in one or more 
owners in such pool producing more than his just and 
equitable share of the oil or gas from such pool; * * *.” 
(Emphasis supplied.) This section also defines corre- 
lative rights as follows: “Correlative rights shall mean 
the opportunity afforded to the owner of each property 
in a pool to produce, so far as it is reasonably prac- 
ticable to do so without waste, his just and equitable 
share of the oil or gas, or both, in the pool; * * *.” 
(Emphasis supplied.) 

Section 57-905 (4), R. R. S. 1943, confers authority on 
the Oil and Gas Conservation Commission to prevent 
waste and to regulate the drilling, producing, and spac- 
ing of wells. 

Section 57-906, R. R. S. 1943, requires a permit from 
the commission before a well may be drilled. 

Section 57-907, R. R. S. 1943, authorizes the commis- 
sion to limit the production of oil and gas from each 


830 NEBRASKA REPORTS [Vou. 187 


Farmers Irr. Dist. v. Schumacher 


pool to an amount that can be produced without waste 
and further provides: “Whenever the commission limits 
the total amount of oil and gas which may be produced 
in any pool in this state to an amount less than that 
amount which the pool could produce if no restriction 
was imposed, the commission shall allocate or distribute 
the allowable production among the several wells or 
producing properties in the pool on a reasonable basis, 
preventing or minimizing reasonably avoidable drain- 
age from each developed area not equalized by counter- 
drainage, so that each property will have the opportunity 
to produce or to receive its just and equitable share, 
subject to the reasonable necessities for the prevention 
of waste.” (Emphasis supplied.) 

Section 57-908, R. R. S. 1943, provides: “(1) When 
required to prevent waste, to avoid the drilling of un- 
necessary wells, or to protect correlative rights, the 
commission shall establish spacing units for a pool, * * *. 
(2) The size and the shape of spacing units are to be such 
as will result in the efficient and economical development 
of the pool as a whole, and that size shall be the area 
that can be efficiently and economically drained by one 
well. (3) * * * the commission shall include in the order 
suitable provisions to prevent the production from the 
spacing unit of more than its just and equitable share 
of the oil and gas in the pool.” (Emphasis supplied.) 

Section 57-909, R. R. S. 1943, provides: ‘(1) When 
two or more separately-owned tracts are embraced with- 
in a spacing unit, * * * the commission * * * shall be 
empowered to enter an order pooling all interests in the 
spacing unit * * *, Each such pooling order * * * shall 
be upon terms * * * that are just and reasonable, and that 
afford to the owner of each tract or interest in the spac- 
ing unit the opportunity to recover or receive, * * *, his 
just and equitable share. Operations incident to the 
drilling of a well upon any portion of a spacing unit 
covered by a pooling order shall be deemed, for «ail pur- 
poses, the conduct of such operations upon each sepa- 
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rately-owned tract in the drilling unit by the several 
owners thereof. That portion of the production allo- 
cated to each tract * * * shall, when produced, be deemed 
for all purposes to have been produced from sucn tract 
by a well drilled thereon.” (Emphasis supplied.) This 
section also provides sharing of the expense of drilling 
and producing. 

In conformity with the authority conferred on it by 
section 57-911, R. R. S. 1943, the commission adopted 
Rule 313, subsection (b) of which is as follows: “AI 
wells drilled to sources of supply at estimated depths in 
excess of two thousand five hundred (2500) feet for 
which no spacing pattern has been established by ex- 
isting wells shall be drilled on 40-acre legal subdivisions 
or equivalent lots and not less than five hundred (500) 
feet from the boundaries of said legal subdivisions.” 
(Emphasis supplied.) 

The pooling order requiring a pooling of the inter- 
ests of appellants and appellees was entered in con- 
formity with the requirements of the act and under 
the authority expressly conferred in sections 57-908 
and 57-909, R. R. S. 1948, and allocated production as 
therein directed. We conclude that the pooling order 
was valid and enforceable. 

The primary question is the second mentioned. Can 
the order allocating production be made retroactive to 
the date production commenced? Under the common 
law rule of capture, appellees would have been entitled 
to all oil produced and appellants only remedy would 
have been to drill its own well. With the adoption of the 
Oil and Gas Conservation Act, a landowner could no 
longer so protect his interest. It became necessary to 
get a drilling permit and the act contemplates that there 
shall be only one well if that one can adequately pump 
out the oil in the pool. Here the appellants are entirely 
dependent for protection on the pooling order allocating 
to them a share in the production and the costs of pro- 
duction of appellees’ well. The several sections of the 
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act consistently stress the protection of correlative rights. 
They are clearly designed to protect adjoining land- 
owners under whose lands a pool may extend. To do 
so in a fair, reasonable, and adequate manner, and to 
permit an adjoining owner to obtain, recover, and receive 
his just and equitable share, the pooling order may be 
made retroactive to the time production started and, 
insofar as costs are concerned, to the start of drilling 
operations. Unless the order may be made effective 
retroactively, it may on occasion verge on the con- 
fiscatory. 

We do not mean to say that this should be done in 
every instance. All pertinent factors affecting the par- 
ticular case under review must be considered. There 
is ordinarily no good reason why an adjoining owner 
should not ask for a voluntary pooling agreement at the 
time his neighbor starts to drill and thereby share in 
the expense, as well as in production, whether or not 
the well proves successful. The statutes clearly intend 
that rights shall be resolved upon an equitable basis. 
To permit an adjoining owner to sit back and await the 
successful outcome of drilling operations without asking 
for a pooling agreement would place the entire risk and 
the entire expense upon the party drilling in the event 
of an unsuccessful operation. This would ordinarily be 
inequitable and not justify a retroactive order. Section 
57-909, R. R. S. 1943, contemplates that when an adjoining 
owner fails to enter into a voluntary pooling agreement, 
a spacing and pooling order may be entered on the ap- 
plication of any interested party. The drilling party may 
recover the share of the expense allocated to the ad- 
joining owner by deducting it from the adjoining owner’s 
share of the oil or gas produced. This enhances the 
risk taken by the drilling party who may encounter a 
dry well and is a factor which must also be considered 
in weighing equities. In this case, due to the early notice 
of a claim to pooling rights given appellees by appel- 
lants, and to the obvious delaying tactics pursued by 
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appellees, although proceedings before the commission 
were not commenced as early as they might have been, 
we are inclined to believe that limiting the pooling 
order to the date of commencement of such proceedings 
is not justified and that the order should be made retro- 
active at least to the date notice of appellants’ claim was 
given. This occurred very soon after completion of the 
well and in view of the fact that the commission’s order 
allocated drilling, as well as production expense, to 
appellants, we find the order to be fair and equitable. 
We direct that such order be reinstated and adhered to. 
The judgment of the district court is reversed and the 
cause remanded with directions to enter judgment as 
herein directed. 
REVERSED AND REMANDED WITH DIRECTIONS. 

CuinTon, J., dissenting. 

I believe the majority opinion is seriously erroneous 
in several important particulars, some of which I will 
enumerate forthwith. (1) It misreads, misinterprets, 
and misapplies the “pooling” provision of the Oil and 
Gas Conservation Act and disregards and seems to make 
inapplicable the statutory requirement of establishment 
of “spacing units” as a precondition for pooling. (2) 
It ignores and permits the commission to ignore that 
body’s own rules with reference to the establishment of 
“spacing units.” (3) It apparently replaces the spacing 
unit determination called for by the statute with a pri- 
vately given “notice of claim.” (4) It takes from the 
owner proceeds of oil lawfully produced from the own- 
er’s well and gives it to another under the guise of 
“pooling” all contrary to well-established and funda- 
mental principles of oil and gas property law. 58 C. J. 
S., Mines and Minerals, §§ 134 a, (2), b, pp. 213, 215, 218. 
(5) It violates fundamental principles of property law 
pertaining to ownership of oil and gas heretofore an- 
nounced by this court and which have become rules of 
property law. (6) It creates confusion by using the 
term “pool” which is defined in the statute, when it 
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should be referring to “spacing unit.” A pool is the 
reservoir. § 57-903(6), R. R. S. 1943. A spacing unit 
is that portion of the pool (established by act of the com- 
mission after hearing) which can be drained by one well 
and the production of which is to be shared where there 
exists separate ownership of tracts within the spacing 
unit. (7) It interprets the oil and gas act—or I pre- 
sume the rule requiring the permit to drill—as prevent- 
ing an owner of oil and gas from protecting his interests 
by drilling a well to prevent drainage. This is nonsense. 
See commission Rules 303 and 313(d). Permits are 
granted administratively and routinely, and where re- 
quired unorthodox location hearings are one of the most 
common types of hearing. The commission cannot arbi- 
trarily deny a permit despite the apparent implication 
in the majority opinion. (8) It cites no authority for its 
interpretation of the act and ignores respectable and 
weighty authority from other jurisdictions. (9) It ignores 
some of the issues raised by the parties. 

The effect of the opinion will be to create confusion in 
the oil and gas industry insofar as the industry is in- 
volved with the sections of the statutes discussed in the 
opinion. I believe that the best way to attempt to lessen 
the confusion and point out errors in the majority opinion 
is to write an opinion as I believe it should be. This I 
now do. 

This case arises out of an application of the appel- 
lants, Farmers Frrigation District et al., to the Nebraska 
Oil and Gas Conservation Commission for entry of a com- 
pulsory pooling order as to oil production from Gov- 
ernment Lot 3, Section 18, Township 22 North, Range 
53 West of the 6th P.M., Scotts Bluff County, Nebraska, 
located in what is known as the North Minatare Field. 
The application was filed January 16, 1967, and asks that 
the pooling order be made retroactive to October 15, 1964, 
the date of commencement of production from a well, 
known as the White Feather Petroleum Company, Inc., 
Emery No. 2, drilled on Government Lot 3. The com- 
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mission entered a pooling order; determined the alloca- 
tion between the two separate leases which cover sepa- 
rate portions of Government Lot 3; made the allocation 
effective as to all production subsequent to October 15, 
1964; and charged the working interest owners in the 
two leases with their allocated shares of all drilling com- 
pletion, storage, supervision, transportation, and other 
costs necessary to the well. The appellees appealed to 
the district court for Scotts Bluff County, which court 
after trial reversed the order of the commission and 
determined that the Farmers Irrigation District and its 
lessee, Sun Oil Company, did not prove the facts and 
allegations contained in their application to the com- 
mission and that any minerals owned by the Farmers 
Irrigation District and its lessee “cannot be pooled.” 
I would reverse the judgment of the district court and 
remand the cause with directions to the district court to 
remand to the commission for further proceedings not 
inconsistent with this dissenting opinion. 

The Farmers Irrigation District is the owner of a strip 
of land 150 feet wide extending across the south part 
of Government Lot 3. This strip appears to contain ap- 
proximately 4.19 acres. Sun Oil Company holds an oil 
and gas lease covering this tract. No well was drilled 
thereon. The appellees, other than White Feather Petro- 
leum Company, Inc., are the owners of the balance of 
Government Lot 3, containing about 43.92 acres. White 
Feather is the holder of the oil and gas lease on that tract. 
White Feather drilled a producing well in the approxi- 
mate center of Government Lot 3 which became pro- 
ductive about October 15, 1964. On about December 
22, 1964, Sun gave notice to White Feather and others 
of its lease and claimed a proportionate share of the 
production from the Emery No. 2 well. Proceeds from 
production were apparently thereafter held in suspense 
and distribution awaited ultimate outcome of this and 
other litigation. 

Farmers and Sun base their claim of right to a retro- 
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active pooling order upon application of subsection (b) 
of Rule 313 of the commission. Rule 313 is entitled 
“LOCATION OF WELLS.” Subsection (b) reads as 
follows: “All wells drilled to sources of supply at esti- 
mated depths in excess of two thousand five hundred 
(2500) feet for which no spacing pattern has been estab- 
lished by existing wells shall be drilled on 40-acre legal 
subdivisions or equivalent lots and not less than five 
hundred (500) feet from the boundaries of said legal 
subdivisions.” (Emphasis supplied.) 

The appellants contend that this rule establishes a 
spacing unit or drilling unit for the purposes of sections 
57-908 and 57-909, R. R. S. 1943. The appellees contend 
that since the rules of the commission were not intro- 
duced into evidence in the trial court neither that nor 
this court can take notice of the commission rules. I 
would reject both contentions. Some of the appellees 
also take the position that Rule 313(b) does not have 
the effect of establishing a spacing unit for a pool or a 
portion thereof. As already indicated, I think this is 
correct. 

For the reasons I set forth hereafter, I would hold that 
the trial court and this court can and should take judi- 
cial notice of the general rules of the commission pro- 
vided they are properly adopted and promulgated. Sec- 
tion 57-911(5), R. R. S. 1943, is in part as follows: “All 
rules, regulations and orders issued by the commission 
shall be in writing, shall be entered in full and indexed 
in books to be kept by the commission for that purpose, 
and shall be public records open for inspection at all 
times during reasonable office hours and shall be filed 
as provided by Chapter 84, article 9.” Section 84-906, 
R. R. S. 1943, provides in part as follows: “No rule re- 
quired under this act to be filed with the Secretary of 
State shall be valid as against any person until the 
certified copy of the rule shall have been so filed; and, 
unless otherwise specifically provided by law, such fil- 
ing of any rule shall, except where notice by publica- 
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tion is insufficient in law, be sufficient to give notice 
of the contents of such rule to any person subject thereto 
or affected thereby.” (Emphasis supplied.) 

“In ascertaining matters of fact or of law to be ju- 
dicially noticed, the judge may resort to, or obtain 
information from, any source of knowledge which he 
feels would be helpful.” 31 C. J. S., Evidence, § 12, p. 
833. My investigation discloses that the rules were 
adopted and filed in conformity with the statutes. The 
original rules of which Rule 313(b) is a part were filed 
and approved in accordance with Chapter 84, article 9, 
R. R. S. 1943, on January 12, 1960. This court has long 
taken judicial notice of properly promulgated regula- 
tions of federal administrative agencies. Larson v. First 
National Bank, 66 Neb. 595, 92 N. W. 729; Powell v. An- 
derson, 147 Neb. 872, 25 N. W. 2d 401; 31 C. J. S., Evi- 
dence, § 39, p. 978. No different rule should apply to 
the regulations of our own state administrative agencies. 
The statute cited would appear to make it mandatory. 
“State courts may take judicial notice of the rules and 
regulations of the various departments of the state gov- 
ernment.” 31 CC, J. S., Evidence, § 39, p. 980. The gen- 
eral rules of the commission properly adopted and filed 
in accordance with the foregoing statutes are legislative 
facts of which judicial notice may be taken. State v. 
Freeman (Okla.), 440 P. 2d 744; H. F. Wilcox Oil & Gas 
Co. v. State, 162 Okla. 89, 19 P. 2d 347, 86 A. L. R. 421. 

I now examine the contention of the appellants that 
the adoption of Rule 313(b) had the effect of establish- 
ing a spacing unit by virtue of which the appellants 
were, under the compulsory pooling order of the com- 
mission entered on June 22, 1967, entitled to share in 
the production from the Emery No. 2 well as of the 
date of first production. This question requires an ex- 
amination of the Oil and Gas Conservation Act. One 
of the underlying purposes of the act is “enforcement 
and protection of the correlative rights of the owners 
of a common source of oil or gas so that each common 
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owner may obtain his just and equitable share of pro- 
duction therefrom.” § 57-901, R. R. S. 1943. The act 
also prohibits waste which includes the abuse of the 
correlative rights of any owner. §§ 57-903, 57-908, R. 
R. S. 1943. Section 57-905(4) (c), R. R. S. 1943, grants 
authority to the commission to regulate “the spacing 
of wells.” Section 57-905(7), R. R. S. 1943, gives the 
commission the authority to promulgate and enforce 
rules and regulations to effectuate the purposes of the 
act. 

Sections 57-908 and 57-909, R. R. S. 1948, are the 
sections which pertain to the establishment of “spacing 
units” and the “pooling of interests.” The first-men- 
tioned section provides that to prevent waste, to avoid 
the drilling of unnecessary wells, or to protect corre- 
lative rights the commission shall establish spacing units 
for a pool, which units are to be of substantially uni- 
form size and shape for the entire pool. The size and 
shape may vary in different zones of the pool as estab- 
lished by the commission. A spacing order must specify 
the size and shape of each unit and the location of the 
well. Rule 338 of the commission is as follows: “The 
Commission may upon its own motion or upon the mo- 
tion of any interested party and after notice and hearing 
establish spacing units of a specified and approximate 
uniform size and shape for each pool within this State.” 
(Emphasis supplied.) 

Section 57-909, R. R. S. 1943, provides that when two 
or more separately owned tracts are embraced within 
a spacing unit, their owners may voluntarily pool their 
interests and, in the absence of voluntary pooling, au- 
thorizes the commission upon application or on its own 
motion to enter an order for the pooling of interests in 
the unit. This section states in part: “Each such pool- 
ing order shall be made only after notice and hearing, 
and shall be upon terms and conditions that are just 
and reasonable, and that afford to the owner of each 
tract or interest in the spacing unit the opportunity to 
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recover or receive, without unnecessary expense, his 
just and equitable share. ... Each such pooling order 
shall make provision for the drilling and operation of 
the authorized well on the spacing unit, and for the 
payment of the reasonable actual cost thereof, including 
a reasonable charge for supervision. As to each owner 
who refuses to agree upon the terms for drilling and 
operating the well, the order shall provide for reim- 
bursement for his share of the costs out of, and only out 
of, production from the unit representing his interest, 
excluding royalty or other interest not obligated to pay 
any part of the cost thereof.” (Emphasis supplied.) It 
is not necessary for the purposes of this opinion to refer 
to other provisions of this section. 

The above statutes make it clear that Rule 313(b) 
does not and could not establish “spacing units’ for 
the various producing pools in the state. It appears to 
be merely a well location rule under section 57-905 (4) 
(c), R. R. S. 1943. Section 57-908, R. R. S. 1943, obvi- 
ously contemplates an order establishing spacing units 
for ‘fa pool,” not one general order establishing uniform 
units for all pools in the state known and unknown. 
Rule 338 of the commission, which I have previously 
quoted, recognizes this obvious statutory intention. An 
administrative agency is bound by its own rules. 73 
C. J. S., Public Administrative Bodies and Procedure, 
§ 107, p. 428. 

In Carter Oil Co. v. State, 205 Okla. 541, 240 P. 2d 
787, the Supreme Court of Oklahoma had before it a 
rule similar to Rule 313(b). It there held that such a 
rule did not establish a “spacing unit,” but merely es- 
tablished the location of a drilling site, and said: ‘Unit 
lines must be established by a proper procedure.” The 
pertinent portions of the Oklahoma statutes are suffi- 
ciently similar to our own to make the above case valu- 
able as a precedent. 

There is, however, another reason why I could not 
interpret Rule 313(b) as contended for by the appel- 
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lants and still uphold its validity. The commission has 
been granted by the Legislature both legislative and 
quasi-judicial or adjudicatory powers. In adopting rules 
it acts legislatively. It need give public notice only to 
the extent the statute requires it. 1 Am. Jur. 2d, Ad- 
ministrative Law, § 162, p. 965; 2 Am. Jur. 2d, Admini- 
strative Law, § 277 et seq., p. 107; 2 Am. Jur. 2d, Admini- 
strative Law, § 588, p. 418. In deciding issues involving 
parties, as in the case of establishing spacing units or 
making compulsory pooling orders, it acts in an adju- 
dicatory manner and due process requires notice to the 
interested parties and an opportunity to be heard. Wat- 
kins v. Dodson, 159 Neb. 745, 68 N. W. 2d 508. The in- 
terpretation of administrative regulations is a function 
of the courts. 2 Am. Jur. 2d, Administrative Law, § 
656, p. 517. 

The next question to be answered is does the com- 
mission, where no spacing unit has previously been es- 
tablished, have authority under section 57-909, R. R. S. 
1943, to enter a pooling order which is effective retro- 
actively to a date prior to the filing of the application? 
The statutes themselves grant no such power. The com- 
mission is a creature of statute and its power and au- 
thority is limited by the statutory provisions creating 
it. Continental Oil Co. v. Oil Conservation Comm., 70 
N. M. 310, 373 P. 2d 809; Carter Oil Co. v. State, supra; 
Railroad Commission of Texas v. Rowan Oil Co., 152 
Tex. 439, 259 S. W. 2d 173; Union Pacific R. Co. v. Oil 
& Gas Conservation Comm., 131 Colo. 528, 284 P. 2d 242. 

In determining the question we must take cognizance 
of the vested rights of the owners in the production 
from the Emery No. 2 well. “Under the law of capture, 
an owner of land acquires title to oil or gas which he 
produces from wells on his land although part of the 
oil or gas may have migrated from adjoining wells. 
He may thus appropriate the oil and gas that have flowed 
from adjacent lands without the consent of the owner 
of those lands and without incurring liability to him 
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for drainage.” Baumgartner v. Gulf Oil Corp., 184 Neb. 
384, 168 N. W. 2d 510. In Wood Oil Co. v. Corporation 
Comm., 205 Okla. 537, 239 P. 2d 1023, the Supreme Court 
of Oklahoma held, under a statute similar to ours, that 
the right of an owner to drill wells and take from pools 
below the oil and gas that he may be able to reduce 
to possession, including that which may migrate from 
the land of others, is subject to the reasonable exercise 
of the power of the state to prevent waste and secure 
equitable apportionment of landowners of the migra- 
tory oil and gas underlying the land. It further held 
that the lessee had title absolute to the oil produced by 
it prior to the pooling. This is consistent with the prior 
pronouncement of this court in Baumgartner v. Gulf 
Oil Corp., supra. 

The question here involved was before the Supreme 
Court of Oklahoma in Wood Oil Co. v. Corporation 
Comm., supra. The court there held that the commis- 
sion had no authority to enter a pooling order effective 
prior to the establishment of the spacing unit. There is 
' some confusion in the language of the opinion because 
the court seems to refer to establishment of the spacing 
unit and entry of the pooling order interchangeably. 
Statutes which authorize compulsory pooling of inter- 
ests in a spacing unit are not self-executing. A person 
seeking to avail himself of the benefits must apply to 
the appropriate board or commission. Gruger v. Phillips 
Petroleum Co., 192 Okla. 259, 135 P. 2d 485. Appellants 
in this case took no steps to avail themselves of the 
compulsory pooling provision for almost 2 years. 

A reading of our statutes leads me to believe that 
the date of application or motion for the establishment 
of the spacing unit is the time beyond which the pool- 
ing may not be retroactive. No doubt the commission 
can on proper application and notice establish spacing 
units and pooling in the same proceeding. This leads 
to a consideration of the order of the commission in 
this case. It does not specifically purport to create a 
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spacing unit consisting of Government Lot 3. This, how- 
ever, is the obvious intent of the order and any techni- 
cal deficiencies in the journalization thereof could be 
corrected on the remand of this case. Since there was no 
lawfully established spacing unit prior to January 16, 
1967, the commission erred in making its pooling order 
retroactive to October 15, 1964. 

The judgment of the trial court in this case does not 
give specific reasons for its decision. Accordingly I 
would examine the evidence in support of the applica- 
tion to determine its sufficiency. I have carefully re- 
viewed the expert testimony presented to the trial court 
in support of the appellants’ claim that the oil underly- 
ing their portion of Government Lot 3 was draining to 
and being produced by the Emery No. 2 well. This 
testimony was not contradicted. It clearly supports 
the conclusion that sands underlying the appellants’ 
tract were productive of oil. Apparently substantially 
the same evidence was introduced before the commis- 
sion except for a change in the calculated percentages 
estimated to be underlying the two tracts. The com- 
mission allocated production based upon the relative 
percentage of recoverable oil originally in place under 
each tract. The evidence shows that the Emery No. 
2 well is located high on the structure, and that the 
water drive is from the south and west pushing the oil 
onto and across the appellants’ tract and then onto 
that of the appellees to be produced from the well. 
Under these circumstances we could not say as a matter 
of law that an allocation of the production of the well 
based upon the relative percentages of the recoverable 
oil originally in place underlying each of the tracts is 
erroneous. : 

I would remand the cause to the district court with 
directions to remand to the commission. The commis- 
sion should determine the just and equitable share of 
the owners in the production of the White Feather Petro- 
leum Company, Inc., Emery No. 2 well from and after 
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January 16, 1967, and the just and equitable charges to 
Sun Oil Company for drilling, completion, operation, 
storage, supervision, transportation, and other costs. I 
now take note of a problem which would arise on the 
remand to the commission. Section 57-909(2), R. R. S. 
1943, provides that the order for reimbursement to the 
drilling working interest owner by the nondrilling work- 
ing interest owner for costs shall be “out of, and only 
out of, production.” The statute refers to “reasonable 
actual cost” but seems to contemplate only the situation 
where the spacing unit is established and the pooling 
order entered before the well is drilled. Where, as 
here, there is compulsory pooling with reference to an 
existing producing well, the matter is more complex. 
It would seem clear enough that Sun Oil Company should 
not be charged with a share of production costs at- 
tributable to the period in which it does not share in 
the production. As to drilling and completion costs, the 
problem would arise in connection with the valuation 
of the well investment. How should such costs be deter- 
mined? Section 975, 5 Summers Oil and Gas (Perm. 
Ed.), p. 126, treats of this question and without citation 
of authority makes suggestions as to how the well in- 
vestment should be valued. Since the question is not 
now before the court, I would not undertake to lay down 
a rule, but would call attention to the fact that the stat- 
ute does not completely cover the matter. The commis- 
sion, of course, could if necessary receive additional evi- 
dence necessary to make the above determination. 

One other matter should be noted. The same parties 
were before this court in Sun Oil Co. v. Emery, 183 Neb. 
793, 164 N. W. 2d 644. There this court determined 
that Farmers acquired fee title to its strip of land by 
its deed as against the contention that it held only an 
easement. As shown by the transcript here the district 
court, following that decision of this court, quieted the 
title of Farmers and its then lessee. The application to 
the Oil and Gas Conservation Commission involved here 
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was apparently filed prior to the commencement of the 
action involved in Sun Oil Co. v. Emery, supra. In their 
answer in the district court the appellees denied appel- 
lants’ title. Appellants complain that the order of the 
district court in this case which contained a general 
finding for the appellees is contrary to the decision in 
the quiet title action previously mentioned because of 
the general finding in favor of the appellees. The ap- 
pellees in their brief concede the ownership of Farmers 
and Sun in the minerals underlying the 4.19-acre tract. 
If the decree in the instant case is in conflict with the 
quiet title judgment it appears simply to have been an 
oversight in the journalization of the judgment. This 
matter could be corrected and clarified by the district 
court on the remand. 
Smitru and McCown, JJ., join in this dissent. 


HARRIETTE MANDELBERG, APPELLEE AND CROSS-APPELLANT, 


v. Lours MANDELBERG, APPELLANT AND CROSS-APPELLEE. 
195 N. W. 2d 148 


Filed February 18, 1972. No. 38001. 


1. Divorce: Actions. Nebraska has recognized the divisibility of 
divorcee actions since 1894 where a foreign divorce is involved. 

2. Divorce: Actions: Jurisdiction: Property. This action for ali- 
mony and a division of property was not barred by the Colo- 
rado divorce decree rendered on constructive service, and the 
district court for Box Butte County, Nebraska, had jurisdiction 
to entertain it. 

3. Divorce: Actions: Property. In determining the question of ali- 
mony or division of property as between the parties the court 
will consider the respective ages of the parties to the mar- 
riage; their earning ability; the duration of the marriage; the 
conduct of each party during the marriage; their station in 
life, including the social standing, comforts, and luxuries of 
life which the wife would probably have enjoyed; the circum- 
stances and necessities of each; their health and physical con- 
dition; and their financial circumstances as shown by the 
property they owned at the time of divorce, its value at that 
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time, its income-producing capacity, if any, whether accumu- 
lated or acquired before or after the marriage, the manner in 
which it was acquired, and the contributions each has made 
thereto. From these elements and all other relevant facts and 
circumstances, the court will determine the rights of the parties 
and make an award that is equitable and just. 


Appeal from the district court for Box Butte County: 
RoperT R. Moran, Judge. Affirmed. 


Reddish, Fiebig & Curtiss, for appellant. 


Atkins, Ferguson, Nichols & Hahn and Dennis M. Coll, 
for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and Cuinton, JJ. 


SPENCER, J. 

This action by Harriette Mandelberg against Louis 
Mandelberg seeks a division of property, attorneys’ fees, 
and costs. The basic issue presented is: Can a wife 
obtain a foreign divorce in which there is no appearance 
by the husband and in which alimony is reserved, and 
thereafter return to Nebraska and obtain alimony or a 
division of property? The trial court allowed plaintiff 
one-third the value of the property, payable in 10 annual 
installments, but refused to allow attorneys’ fees. The 
incidental questions presented are the fairness of the 
division, if division is permissible, and whether or not 
attorneys’ fees are allowable. We affirm. 

The parties, who first met while attending the Uni- 
versity of Colorado, were married in Denver, Colorado, 
November 17, 1949. Plaintiff, who had been a Denver 
resident, returned with the defendant to Alliance, Ne- 
braska, where defendant entered the family business. 
The business is principally an automotive parts corpora- 
tion but also involves certain machine operations on in- 
ternal combustion engines in which there is little or no 
competition. There is also substantial real estate rental 
income. 


846 NEBRASKA REPORTS [Vou. 187 
XQ Mandelberg v. Mandelberg 


The marriage of the parties was a stormy one. In 1957, 
they adopted Lawrence A. Mandelberg, who was born 
March 26, 1957. In the fall of 1965, plaintiff returned 
to Denver, taking the child with her, and on March 7, 
1966, she filed a petition for divorce in the district court 
for Box Butte County, Nebraska. In June the parties 
reconciled and plaintiff returned to Alliance. They re- 
mained together until August 1967, at which time the 
plaintiff again took the child and returned to Denver. 
In June 1968, she filed for divorce in the district court 
for Arapahoe County, Colorado. Defendant did not make 
an appearance in the Colorado proceeding, and a de- 
cree of divorce, specifically reserving the matter of the 
division of property and allowances, was entered. The 
defendant was aware of the proceedings for the divorce, 
paid the attorneys’ fees of $1,000 for it, and on November 
14, 1969, married his present wife. He is estopped to 
question the validity of the divorce proceedings. The 
plaintiff, who has not remarried, brought this action 
December 20, 1968. Lawrence A. Mandelberg has been 
living with his father since December 27, 1969, and the 
question of custody is not involved herein. 

It will serve no useful purpose to detail the problems 
of the parties during the marriage. The trial judge 
found that the plaintiff failed to prove the defendant at 
fault. We believe that the record will support a find- 
ing of extreme cruelty on the part of the defendant, but 
in the context of this case do not disturb the trial court’s 
finding. It is undisputed that plaintiff has had severe 
emotional problems and has needed psychiatric help dur- 
ing the course of the marriage. She was hospitalized for 
a period of time in 1964 in the Hastings State Hospital; 
received counseling at Methesda Hospital in Denver; and 
was residing at the hospital during the time of the trial 
herein. 

The main question presented is the jurisdiction of the 
district court for Box Butte County to maintain this 
action. The Colorado court had no personal jurisdiction 
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of the defendant and consequently was powerless to enter 
a personal judgment against him. No jurisdiction ex- 
isted to award alimony and that issue was specifically 
reserved by the Colorado court. 

The authorities are divided as to the divisibility of 
divorce actions, that is, one action as to the marital 
status of the parties and the other the right to alimony 
or division of the property. If it were an open question 
in Nebraska, we probably would consider divisibility, at 
least where constructive service is involved, to be the 
preferable rule. However, the question is not an open 
one. This court early recognized the divisibility of 
divorce actions. In Cochran v. Cochran (1894), 42 Neb. 
612, 60 N. W. 942, it was held that district courts, being 
courts of general equity jurisdiction, are not limited in 
the exercise of such jurisdiction by statute and per- 
mitted a divorced wife to maintain an action for alimony. 
Doubt was subsequently cast on this holding in Eldred 
v. Eldred (1901), 62 Neb. 613, 87 N. W. 340. This doubt, 
however, was resolved in Bodie v. Bates (1914), 95 
Neb. 757, 146 N. W. 1002, where the court, after analyz- 
ing the two cases, said: “We think our holding in Coch- 
ran v. Cochran is sound and should, be followed; and, in 
so far as it conflicts therewith, Eldred v. Eldred is 
overruled.” 

Bodie is a much stronger case than the instant one, 
for there the defendant was personally served. The 
Arkansas court held it did not have jurisdiction to take 
cognizance of the real estate in Nebraska without the 
consent of the parties to consider the same in fixing ali- 
mony. Bodie involved the division of the Nebraska 
property. In the instant case the Colorado court had 
no personal jurisdiction of the defendant, the right to 
alimony could not be adjudicated in that action. It did, 
however, specifically reserve the question for future 
determination. The present action for alimony and a 
division of property was not barred by the Colorado 
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divorce decree, and the district court for Box Butte 
County had jurisdiction to entertain it. 

The rule for determining the division of property in a 
divorce is as follows: “ ‘In determining the question of 
alimony or division of property as between the parties 
the court will consider the respective ages of the parties 
to the marriage; their earning ability; the duration of the 
marriage; the conduct of each party during the mar- 
riage; their station in life, including the social standing, 
comforts, and luxuries of life which the wife would 
probably have enjoyed; the circumstances and necessi- 
ties of each; their health and physical condition; and 
their financial circumstances as shown by the property 
they owned at the time of divorce, its value at that time, 
its income-producing capacity, if any, whether accumu- 
lated or acquired before or after the marriage, the man- 
ner in which it was acquired, and the contributions each 
has made thereto. From these elements and all other 
relevant facts and circumstances, the court will deter- 
mine the rights of the parties and make an award that 
is equitable and just.’” Diers v. Diers, 185 Neb. 552, 
177 N. W. 2d 503. 

In determining the value of the corporate stock the 
trial judge used the values shown in the corporate bal- 
ance sheet as of December 31, 1968, except for the real 
estate. With respect to the real estate, he used the ac- 
tual tax value for 1969, or the defendant’s opinion of the 
value where he deemed it appropriate. While ordinarily 
value for tax purposes has little probative value, in two 
instances herein it was corroborated to some extent by 
rentals. It was only used by the trial judge where he 
considered the defendant’s opinion as not credible. We 
have reviewed the trial court’s computations and be- 
lieve them to be fair and equitable under the circum- 
stances. In view of the plaintiff’s apparent mental in- 
stability, the setting off of one-third of the property to 
the plaintiff is reasonable under the circumstances. 

With reference to the allowance of attorneys’ fees, we 
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do not believe them to be proper under the circumstances 
of this case, particularly where the defendant did pay 
attorneys’ fees for the securing of the Colorado divorce. 
We affirm the judgment of the trial court. 
AFFIRMED. 


KENNETH B, SHEAR, APPELLANT, v. County BOARD oF 


COMMISSIONERS, Rock County, NEBRASKA, APPELLEE. 
195 N. W. 2d 151 


Filed February 18, 1972. No. 38027. 


1, Courts: Jurisdiction: Quo Warranto: Mandamus: Injunction: 
Public Officers and Employees. The district court has jurisdic- 
tion to determine a plaintiff’s right to assume and hold the of- 
fice of county assessor under plaintiff’s petition for a writ of 
mandamus praying for appropriate injunctive relief. 

2. Actions: Quo Warranto: Public Officers and Employees. In an 
action to establish the plaintiff’s alleged right to assume the 
office of county assessor, he has the burden of proving every 
essential element to establish his legal right to assume the 
office. 

8. Courts: Legislature: Statutes: Administrative Law: Constitu- 
tional Law. In order to justify the courts in declaring invalid 
as a delegation of legislative power a statute conferring par- 
ticular duties or authority upon administrative officers, it must 
clearly appear beyond a reasonable doubt that the duty or au- 
thority so conferred is a power that appertains exclusively to 
the legislative department, and the conferring of it is not war- 
ranted by the provisions of the Constitution. 

4, Legislature: Public Officers and Employees: Counties. The Leg- 
islature has complete power and authority to prescribe the 
qualifications for the office of county assessor, limited only by 
the requirement that such conditions of eligibility shall not be 
unreasonable. 

5. Legislature: Statutes. It is competent for the Legislature to 
classify for purposes of legislation, if the classification rests on 
some reason of public policy, some substantial difference of 
situation or circumstance, that would naturally suggest the 
justice or expediency of diverse legislation with respect to 
the objects to be classified. 


Appeal from the district court for Rock County: W1L- 
LIAM C, SMITH, JR., Judge. Affirmed. 
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Robert T. Finn, for appellant. 


Clarence A. H. Meyer, Attorney General, Ralph H. 
Gillan, and W. Harold Allen, for appellee. 


Heard before SPENCER, BosLaucH, SmitH, McCown, 
NEWTON, and CLintTon, JJ. 


McCown, J. 

This is an action in mandamus by the plaintiff Ken- 
neth B. Shear to require the County Board of Com- 
missioners of Rock County, Nebraska, to install him in 
the office of county assessor. After hearing, the district 
court found the office of county assessor to be vacant 
and denied the issuance of ‘a restraining order or a per- 
manent writ of mandamus. The plaintiff has appealed. 

The plaintiff, Kenneth B. Shear, was elected to a 4-year 
term as county assessor of Rock County, Nebraska, at 
the election on November 3, 1970. A certificate of elec- 
tion was issued to him on November 6, 1970. No action 
to contest the election was filed. On January 5, 1971, 
the plaintiff presented a bond and oath of office which 
the defendant board refused to accept. The plaintiff did 
not hold a county assessor certificate from the state 
Tax Commissioner as required by section 77-423, R. S. 
Supp., 1969. The board indicated to the plaintiff that 
the office of county assessor would be declared vacant 
and someone else would be appointed to fill the vacancy. 
This action was then commenced by the plaintiff. 

The plaintiff raises two primary issues. He contends 
that the court had no jurisdiction to try his right to 
assume the office of assessor in this proceeding because 
an election contest or a quo warranto proceeding are ex- 
clusive remedies for testing the right to hold elective 
office. He also contends that the provisions of sections 
77-415 to 77-428, R. R. S. 1943, and R.'S. Supp., 1969, and 
in particular section 77-423, R. S. Supp., 1969, are uncon- 
stitutional. 

Sections 77-421 and 77-422, R. S. Supp., 1969, require 
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the Tax Commissioner to hold examinations for certifi- 
cation as county assessor and to issue a county assessor’s 
certificate to the successful applicants. 

Section 77-423, R. S. Supp., 1969, provides: “No person 
shall on or after January 1, 1970, assume the office of 
assessor or deputy assessor in any county of this state 
unless he shall hold a county assessor certificate.” 

It is apparently the plaintiff’s position that unless an 
election contest is filed within the statutory time, the 
successful candidate at the election for county assessor 
must be permitted to assume office whether he meets 
statutory qualifications or not, and thereafter a quo war- 
ranto action is the exclusive remedy to remove him. 
Quo warranto is, of course, a proper remedy to test the 
right to hold office. Cases relied on by the plaintiff such 
as State ex rel. Barton v. Frantz, 55 Neb. 167, 75 N. W. 
546, and School Dist. No. 49 v. School Dist. No. 65-R, 159 
Neb. 262, 66 N. W. 2d 561, did not contemplate a statute 
such as section 77-423, R. S. Supp., 1969. 

The plaintiff’s argument is that the district court has 
no jurisdiction to determine the issues raised in this 
case except in a form of action entitled “quo warranto.” 
Determining the correct title and form of a proceeding 
under common law pleadings is no longer the critical legal 
issue it was in the Nineteenth Century. The district 
court had jurisdiction to determine the plaintiff’s right 
to assume and hold the office of county assessor. That 
jurisdiction could be and was properly invoked by the 
plaintiff by a petition for a writ of mandamus which 
prayed for appropriate injunctive relief. In an action 
to establish the plaintiff’s alleged right to assume the 
office of county assessor, he has the burden of proving 
every essential element to establish his legal right to 
assume the office 

The plaintiff’s second major contention is that sec- 
tions 77-421, 77-422, and 77-423, R. S. Supp., 1969, are 
unconstitutional. The attack rests on the assertion that 
there is an unconstitutional delegation of legislative 
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power to the state Tax Commissioner, and that the stat- 
utes create an unreasonable classification. The first two 
challenged statutes require the Tax Commissioner to 
hold examinations of applicants for certification as 
county assessors and to issue certificates of successful 
completion. Section 77-423, R. S. Supp., 1969, then for- 
bids any person to assume the office of assessor or 
deputy assessor in any county of this state unless he shall 
hold such a county assessor’s certificate. A portion of 
section 77-421, R. S. Supp., 1969, provides: “Examination 
shall be written, or both written and oral, shall be of 
such character as fairly to test and determine the quali- 
fications, fitness and ability of the person tested ac- 
tually to perform the duties of county assessor. The 
Nebraska County Assessors Association shall assist the 
Tax Commissioner in preparing such examination.” 
The Nebraska Constitution provides that the Tax 
Commissioner shall have jurisdiction over the adminis- 
tration of the revenue laws of the state, and with other 
state officers, shall have power to review and equalize 
taxation of property within the state. He shall have such 
other powers and perform such other duties as the Leg- 
islature may provide. See, Constitution of Nebraska, 
Article IV, section 28. This is clearly a constitutional 
grant of power dependent only upon implementing leg- 
lative action. In order to justify the courts in declar- 
ing invalid as a delegation of legislative power a stat- 
ute conferring particular duties or authority upon ad- 
ministrative officers, it must clearly appear beyond a 
reasonable doubt that the duty or authority so conferred 
is a power that appertains exclusively to the legislative 
department, and the conferring of it is not warranted 
by the provisions of the Constitution. School Dist. No. 
8 v. State Board of Education, 176 Neb. 722, 127 N. W. 
2d 458. Even if the statute here were construed as a 
delegation of authority to an administrative agency to 
formulate rules and regulations to carry out an ex- 
pressed legislative purpose or to implement such a pur- 
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pose, the standards set forth are sufficiently definite to 
be within the designated limitations of the expressed 
legislative intent. 

The Legislature has complete power and authority to 
prescribe the qualifications for the office of county as- 
sessor, limited only by the requirement that such con- 
ditions of eligibility shall not be unreasonable. See State 
ex rel. Quinn v. Marsh, 141 Neb. 436, 3 N. W. 2d 892. 
It is clearly reasonable to require testing as to the fit- 
ness and ability of a person to perform the duties of the 
particular public office to which he seeks election or 
appointment. Fortunately or unfortunately, the statu- 
tory requirement of tests for certification of qualifica- 
tions for the office of county assessor does not extend 
to other elective offices. That fact does not create an 
unconstitutional discrimination against prospective can- 
didates for the office of county assessor. There is no 
constitutional requirement that the statutory qualifica- 
tion requirements must be identical for all elective offices 
of county government. 

The legislation here was general legislation and not 
local or special legislation. It is clearly competent for 
the Legislature to classify for purposes of legislation, 
if the classification rests on some reason of public policy, 
some substantial difference of situation or circumstance, 
that would naturally suggest the justice or expediency 
of diverse legislation with respect to the objects to be 
classified. See Tom & Jerry, Inc. v. Nebraska Liquor 
Control Commission, 183 Neb. 410, 160 N. W. 2d 232. 

The judgment of the district court was correct and is 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JAMES WILLIAM ALCORN, 
APPELLANT. 
194 N. W. 2d 798 


Filed February 18, 1972. No. 38077. 


1. Criminal Law: Evidence: Verdicts: Juries. Evidence is suffi- 
cient to sustain a verdict of guilty in a criminal prosecution 
only when the jury could properly find guilt beyond a reason- 
able doubt. 

2. Criminal Law: Evidence: Receiving Stolen Goods: Intent. In a 
prosecution for receiving stolen property where facts known to 
a defendant were such that a man of the age, intelligence, and 
experience of the defendant would know the property to have 
been stolen, a jury may properly find that defendant possessed 
guilty knowledge. 

8. Criminal Law: Receiving Stolen Goods: Words and Phrases. 
The word “receiving” in the offense of receiving stolen prop- 
erty, essentially means acquisition of control in the sense of 
physical dominion or apparent legal power to dispose. 

4. Criminal Law: Aider and Abettor. Conviction of the principal 
is not necessary for conviction of an aider or abettor. 

5. Criminal Law: Aider and Abettor: Receiving Stolen Goods. In 
a prosecution for receiving stolen property, conviction of the 
defendant does not depend upon conviction of the thief. 


Appeal from the district court for Douglas County: 
DonaLp BropkEy, Judge. Affirmed. 


Robert V. Burkhard, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLINTON, JJ. 


SMITH, J. 

A jury found James William Alcorn guilty of the 
offense of receiving stolen property. On appeal he as- 
serts insufficiency of the evidence of guilty knowledge 
and receiving. 

On April 1 or 2, 1970, someone broke into the ware- 
house of Aaron Ferrer and Sons Company, a scrap metal 
dealer in Omaha. Stolen were 8 or 9 rolls of hard- 
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drawn, stranded copper wire. The manager informed 
the police and other scrap dealers, of whom the Alter 
Company in Council Bluffs, Iowa, was one. 

On Saturday, April 4, 1970, Alcorn was a passenger 
in a Chevrolet automobile owned and operated by Ches- 
ter Holliman. The latter was an employee of a meat 
packing company and a brother-in-law and close friend 
of Alcorn. The trunk of the Chevrolet contained 8 to 
10 rolls of hard-drawn, stranded copper wire that 
weighed 800 pounds and had a market value of $400 to 
$500. Holliman and Alcorn proceeded to the Alter yard 
where they began unloading the rolls onto Alter’s re- 
ceiving dock. The Alter manager identified the rolls 
by their color, and he called the police. 

The thief had entered the Ferrer warehouse by break- 
ing a hole in an overhead door. The hole, 314 feet in 
diameter, was located 2 feet above the bottom of the 
door. Ferrer had installed the “ADT” burglary alarm 
which an opening of the door but not the making of a 
hole, would activate. Near the inside of the door stood 
a forklift and an empty bucket of the skid type for stor- 
age of the rolls. The bucket with a capacity of 10 rolls 
had been full. One roll lay outside the door. 

Hard-drawn, stranded copper wire was used princi- 
pally in electrical transmission lines and occasionally in 
telephone lines. A scrap dealer seldom purchased the 
wire from anyone except such a company or another 
scrap dealer. The green color of the wire distinguished 
it from the red color of ordinary copper. There was no 
other direct physical evidence that the rolls in the 
Chevrolet were the rolls stolen from Ferrer. 

Ferrer employed Alcorn from March 2 to April 5, 
1970, to work chiefly in the warehouse. Alcorn had ex- 
perience operating a forklift. At work on April 3 he 
heard other employees speaking of the breaking into 
the warehouse. 

Alcorn, previously convicted of a felony, testified as 
follows. He had not heard anyone at work on April 
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3 say what the thief had stolen. Holliman ordinarily 
visited him early each Saturday. On April 4, 1970, 
he was awakened by Holliman. He subsequently rode 
with Holliman to the Alter yard without noticing that 
something was causing the rear of the car to ride low 
to the ground. En route he knew nothing of Holliman’s 
destination or purpose. He first learned of the con- 
tents of the trunk when Holliman opened it. At the 
time Alcorn did not think of the Ferrer burglary. He 
asked Holliman why the latter did not sell the rolls to 
Ferrer. Holliman replied that Alter paid the better 
price. Holliman also said he had found the rolls in a 
South Omaha street. 

A jury in a separate trial acquitted Holliman. 

Evidence is sufficient to sustain a verdict of guilty in a 
criminal prosecution only when the jury could properly 
find guilt beyond a reasonable doubt. State v. Leary, 
185 Neb. 76, 173 N. W. 2d 520 (1970). 

In a prosecution for receiving stolen property where 
facts known to a defendant were such that a man of 
the age, intelligence, and experience of the defendant 
would know the property to have been stolen, a jury 
may properly find that defendant possessed guilty knowl- 
edge. State v. McKee, 183 Neb. 754, 164 N. W. 2d 434 
(1969). 

The word “receiving”’ in the offense of receiving 
stolen property, essentially means acquisition of con- 
trol in the sense of physical dominion or of apparent 
legal power to dispose. See A.L.I., Model Penal Code, 
Tent. Dr. No. 2, § 206.8, Comment 2, p. 94 (1956). 

Conviction of the principal is not necessary for con- 
viction of an aider or abettor. See, State v. Leary, 185 
Neb. 76, 173 N. W. 2d 520 (1970); Pigman v. United 
States, 407 F. 2d 237 (8th Cir., 1969). In a prosecu- 
tion for receiving stolen property, conviction of the de- 
fendant does not depend upon conviction of the thief. 
See Norton v. State, 119 Neb. 588, 230 N. W. 438 (1930). 

The evidence of guilty knowledge and receiving on 
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the part of Alcorn is sufficient to sustain the verdict. 
Other contentions of Alcorn are not well taken. 


The judgment is affirmed. 
AFFIRMED, 


INDEX 


Accounts and Accounting. 


1. 


Claim liquidated so as to bear interest where deter- 
mined or readily determinable; sufficient if ascer- 
tainable by computation or recognized standard. 
Mintken v. Nebraska Surety Co, ~-----------------~ 
An account stated is agreement, express or implied, 
between parties, who have had previous transactions 
with each other, fixing and determining amount due 
from one to other. Hansen v. Abbott .----------- 
In creating an account stated, minds of parties there- 
to must meet and understand that final adjustment 
of respective demands of each upon other being made. 
Hansen v. Abbott ----__------------------------- 
In absence of fraud, mistake, or duress, giving of 
check by debtor to creditor in payment of account, 
without clearly defined reservations, ordinarily creates 
an account stated. Hansen v. Abbott ~----------- 


Acknowledgments. 


Actions. 


1. 


Relinquishment of child for adoption made voluntarily 


and in accordance with provisions of statute not 
revocable. Kane v. United Catholic Social Services 


In action which challenges legality in whole or part 
of levy made under provisions of nonresident high 
school tuition act, receiving school districts to which 
tuition claims paid from fund necessary parties. 
Werth v. Buffalo County Board of Equalization _- 
Insurer’s duty to defend action against insured must, 
in first instance, be measured by allegations of peti- 
tion against insured. Hartford Acc. & Ind. Co. v. 
Olson Bros., Inc. ~--------_--------------------- 
Petition to detach land from school district filed with 
board created by cited statute not pending action 
within meaning of general savings statute. Clark 
Vi (SWeet. c2oso2 255i sc wee os ec ee ks 
Right of workman to sue railroad company for 
wrongful discharge not dependent upon prior ex- 
haustion of administrative remedies under Railway 
Labor Act and collective bargaining agreement, pro- 
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vided he has elected to consider employment at end 
and does not seek reinstatement. Poppert v. Brother- 
hood of R. R. Trainmen _____-~--------- ee 
Right of member to sue his union not dependent 
upon prior exhaustion of administrative remedies 
under Railway Labor Act and collective bargaining 
agreement as these procedures have no reference to 
disputes between member and union. Poppert v. 
Brotherhood of R. R. Trainmen ___~-.--.-----___- 
In action for construction of will, extrinsic evidence 
admissible to show attendant circumstances under 
which will made and to enable court to place itself 
in situation of testator. Hays v. Johnson ________ 
Section of Uniform Interstate and International Pro- 
cedure Act applies when tortious act or omission 
occurs in state even though resulting injury occurs 
elsewhere. Von Seggern v. Saikin —-_-..----____ 
Section of Uniform Interstate and International Pro- 
cedure Act authorizes exercise of jurisdiction when 
tortious act or omission takes place without state but 
injury occurs within state and there is some other 
reasonable connection between state and defendant. 
Von Seggern vy. Saikin ~....______--- 
Medical or funeral expenses resulting from wrong- 
ful death recoverable as damages in action under 
cited statutes when beneficiaries for whom action 
brought have paid or legally obligated themselves 
to pay such expenses and may be recovered in sep- 
arate cause of action. State Farm Mut. Auto. Ins. 
Co.. vi Selders: 222-i-3-e5c-e-ccecnc ed eee es 
Cited statute constitutional; Legislature may abro- 
gate right of action for tort to happen in future. 
State Securities Co. v. Norfolk Livestock Sales Co., 
Ines. .=s2iseeve es etn 2 es 
Nebraska has recognized the divisibility of divorce 
actions since 1894 where foreign divorce involved. 
Mandelberg v. Mandelberg _____.-_.-__-..__-____.__ 
Since action for alimony and division of property not 
barred by Colorado divorce decree rendered on con- 
structive service, district court for Box Butte Coun- 
ty, Nebraska, had jurisdiction to entertain it. Man- 
delberg v. Mandelberg --.-------.___.-_____-.-.- 
Rule for determination of alimony and division of 
property in divorce cases stated. Mandelberg v. 
Mandelberg -_--.-------~.------___-___------ 
In action to establish plaintiff’s alleged right to as- 
sume office of county assessor, he has burden of 
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proving every essential element to establish his legal 
right to assume office. Shear v. County Board of 
Commissioners — ---.....------------------------ 


Administrative Law. 


1. 


Unless statute requires to contrary, findings of fact 
of administrative board ordinarily not set aside un- 
less arbitrary, capricious, or unreasonable. School 
Dist. of Omaha v. State Board of Education ~-_--- 
Tests authorized by statute to be used in determin- 
ing alcoholic content present in body fluid of per- 
son must be performed according to methods ap- 
proved by Department of Health. State v. Parrott — 
Courts on appeal cannot deny change of school dis- 
trict boundaries under statute enacted after board 
entered order granting change in school district 
boundaries under statute then in effect. Kaup v. 
Sweet: 202-2225 S bso ee teens asec 
Petition to detach land from school district filed with 
board created by cited statute not pending action 
within meaning of general savings statute. Clark 
Vi BWC. ssesqse se bos pees edie ee sk ees 
Right of workman to sue railroad company for wrong- 
ful discharge not dependent upon prior exhaustion of 
administrative remedies under Railway Labor Act 
and collective bargaining agreement, provided he 
has elected to consider employment at end and does 
not seek reinstatement. Poppert v. Brotherhood of 
Ri: Re Prammen: =: 2) 2232ce cc soo ee 


Right of member to sue his union not dependent upon 
prior exhaustion of administrative remedies under 
Railway Labor Act and collective bargaining agree- 
ment as these procedures have no reference to dis- 
putes between member and union. Poppert v. Broth- 
erhood of R. R. Trainmen ~--_--__-_._____-_-_-- oe 


On appeal to Supreme Court from order of railway 
commission within commission jurisdiction, questions 
for determination are sufficiency of evidence to sup- 
port findings, adequacy of findings and conclusions 
to support order, and reasonableness or arbitrariness 
of order. Abler v. Herman Bros., Inc. _..--._-_.-_ 
Railway commission has jurisdiction to reconsider 
and vacate order on own motion within 30 days after 
mailing of copy of order and before appeal taken; 
upon expiration of 30 days from mailing copy of 
order, or upon appeal being perfected, power of 
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commission to reconsider order on own motion ter- 
minates. Andrews Van Lines, Inc. v. Smith —-____ 
Transfer of operating rights may be approved after 
notice and hearing if railway commission finds trans- 
action will be consistent with public interest, does 
not unduly restrict competition, and applicant fit, 
willing, and able to perform service. Andrews Van 
Lines, Inc. v, Smith ~__----.----__----------_---- 
Order of railway commission which fails to make 
findings of ultimate facts irregular and will be set 
aside upon appeal. Andrews Van Lines, Inc. v. Smith 
Determination of what consistent with public inter- 
est peculiarly for determination of railway commis- 
sion. Andrews Van Lines, Inc. v. Smith _.--____- 
Evidence which would require finding that certificate 
authorizing transportation of general commodities 
dormant in part may not require similar finding as 
to such certificate authorizing transportation of 
household goods because of differences between two 
operations. Andrews Van Lines, Inc. v. Smith —__- 
Upon appeal from county board of equalization on 
ground that property value in excess of actual value, 
sole issue to be determined is actual value of prop- 
erty. Chudomelka v. Board of Equalization _____- 
For purposes of taxation, terms actual value, market 
value, and fair market value mean exactly same thing; 
actual value to be determined by using applicable 
elements including those specified in cited statute. 
Chudomelka v. Board of Equalization ~..-.-______ 
Findings of facts in language of statute adequate in 
bank charter removal cases. Douglas County Bank 
v. Department of Banking -~..----_.-_-.__-.___-- 
It is presumption of law that public officers will per- 
form their public duties. Douglas County Bank v. 
Department of Banking -__----_.____-----_---__-- 
Reasonable interpretation of statutes dealing with 
regulation and control of savings and loan associa- 
tions necessarily implies power of Department of 
Banking to approve or disapprove establishment and 
operation of branch offices of savings and loan asso- 
ciations chartered and operating under laws of Ne- 
braska. First Fed. Sav. & Loan Assn. v. Depart- 
ment of Banking ~_----.---__.--.._-.--____- 
Legislative standards for granting of application for 
initial establishment of savings and loan association 
operation under cited statute also apply to applica- 
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19. 
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21. 


23. 
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27. 


cation to establish branch office. First Fed. Sav. & 
Loan Assn. v. Department of Banking ---.------- 
Approval by Department of Banking necessary be- 
fore savings and loan association, chartered and oper~ 
ating under laws of Nebraska, may establish branch 
office. First Fed. Sav. & Loan Assn. v. Department 
of. Batiking: i223 -30c.0 cle 2ucsocece uct ececeteseS 
Due process of law requires notice and opportunity 
to be heard, as matter of right and not by let or 
leave of administrative officers or agencies, when 
rights, duties, or privileges of interested parties in- 
volved by exercise of quasi-judicial power pursuant 
to terms of statute. First Fed. Sav. & Loan Assn. 
v. Department of Banking ~---.----------------- 
Compliance with mandatory provisions of cited stat- 
ute requiring administrative agency to adopt appro- 
priate rules of procedure for notice and hearing 
necessary to give validity to its action when notice 
and hearing essential to due process. First Fed. 
Sav. & Loan Assn. v. Department of Banking ___- 
Revocation of license to operate motor vehicle under 
point system ministerial act. Westenburg v. Weedlun 
When records disclose that any person has accu- 
mulated total of 12 or more points within 2 years, 
Director of Motor Vehicles required by statute to 
summarily revoke license and privileges of such per- 
son to operate motor vehicle in this state. Westen- 
burg v. Weedlun ---_--_.-------._ 
Ministerial administrative authority vested in Di- 
rector of Motor Vehicles by statute requires he apply 
applicable violation séctions of motor vehicle statute 
to information properly furnished to him. Westen- 
burg v. Weedlun ~_----___-._____ ee 
County committee for school district reorganization 
not a governing body within ambit of cited statute. 
State ex rel. Medlin v. Choat ~-._-__.----___-____ 
Although county superintendent of schools nonvoting 
member of county school district reorganization eom- 
mittee, must be included in maximum number per- 
mitted by cited statute. State ex rel. Medlin v. 
Choat“ 22 .ts 26 soo te de 
In order to justify courts in declaring inyalid as 
delegation of legislative power a statute conferring 
particular duties or authority upon administrative 
officers, must clearly appear beyond reasonable doubt 
that duty or authority so conferred is power that 
appertains exclusively to legislative department, and 
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conferring not warranted by provisions of Constitu- 
tion. Shear v. County Board of Commissioners -.- 


Adoption and right to take property by descent or 
inheritance strictly statutory and exclusively within 
legislative control. Neil v. Masterson ~---...-_-_- 
Nebraska, recognizing humanitarian aspects and pur- 
poses of adoption statutes, gives them liberal rather 
than strict construction. Neil v. Masterson -.-._- 
Adoption statute must be construed together with 
statutes of descent and distribution. Neil v. Master- 
SON. afsclabateceue siete eos snes ose eee ce 
Intention of statute that next of kin of adoptive 
parents shall have same right to inherit property 
from adoptive child as they would have from natural 
child of said adoptive parents. Neil v. Masterson ~ 
Relinquishment of child for adoption made volun- 
tarily and in accordance with provisions of statute 
not revocable. Kane v. United Catholic Social 
Services) fio obese sof ek ode e ee cedcceec tues 


In passing on validity of search warrant, court may 
consider only information brought to attention of 
magistrate. Rules stated for sufficiency of affidavit 
of tip from informant. Affidavits for search war- 
rants must be tested in common sense, realistic 
fashion. State v. Holloway --------_-.--~..-_.-_ 
Recital of some of underlying circumstances in af- 
fidavit for search warrant essential if magistrate 
performs his detached function; mere affirmance of 
belief or suspicion not sufficient. State v. Holloway 


Auctioneer operating as market agency under Federal 


Aider and 
1. 


2. 


Packers and Stockyards Act and who sells mort- 
gaged cattle at request of mortgagors not relieved 
from liability for conversion by terms of act. State 
Securities Co. v. Norfolk Livestock Sales Co., Inc. 


Abettor. 

Whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if 
he were principal offender. State v. Cook —_..____ 
Conviction of principal not necessary for conviction 
of aider or abettor. State v. Alcorn _____.._____ 
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3. 


Airports. 
Word “airport” in clause “any city * * * owning or 


In prosecution for receiving stolen property, con- 
viction of defendant not dependent upon conviction 
of thief. State v. Alcorn ~___......-_-----.------ 


operating an airport,” in Cities Airport Authorities 
Act, means airport qualified and licensed for public 
use. Elliott v. City of Plattsmouth ______-__-.-.. 


Annexation. 


1. 


Under cited statute, city of first class may annex 
contiguous lands, urban or suburban in character, 
and not agricultural lands rural in character. Web- 
ber v. City of Scottsbluff _.____..--...-_.-__--___- 


Power of city to annex land contiguous to city and 
within boundaries of rural fire protection district 
not limited by provisions of cited statute. Webber 
v. City of Scottsbluff ..-.--..--..--.------ Le 


Section 18-1717, R. R. S. 1948, enacted with emer- 
gency clause on April 29, 1967, provides for 1-year 
limitation period in which party may contest any 
annexation or contest any act done prior to such 
date, pursuant to such annexation which was made 
pursuant to any statute of Nebraska which has been 
on April 29, 1967, declared unconstitutional. Ne- 
braska Mil-Nic, Inc. v. City of Grand Island _____ 


Annulment of Marriage. 


1, 


In Nebraska, voidable marriage legally valid for all 
civil purposes until nullity so pronounced. Ballew 
V., DalleWicaSiveses= css 2eee st Si Se Sect 


Under divorce decree providing alimony payments 
shall terminate upon remarriage of wife, right of 
divorced wife to receive such payments terminated 
upon remarriage and not revived by annulment of 
her remarriage on grounds which rendered remar- 
riage voidable. Ballew v. Ballew ~..---__________ 


If a man induced to marry a woman who he knows 
or believes to be pregnant, believing and relying 
upon false statements made to him by her that he 
is father of child with which she is pregnant, when 
unknown to him her condition caused by another, 
marriage may be annulled for fraud, if not ratified 
with knowledge thereof. Goree v. Goree 
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Appeal and Error. 


1. 


On appeal from order of railway commission fixing 
rates for common carriers, only questions for de- 
termination are whether or not commission acted 
within scope of its authority and whether or not 
order entered reasonable and not arbitrarily made. 
Howard McLean Co. v. Chicago, B. & Q. R. R. Co. 
Motion for change of venue in criminal case ad- 
dressed to sound discretion of trial court; its ruling 
thereon not disturbed unless abuse of such discre- 
tion disclosed. State v. Goham ~~---------.------ 
State’ vi-Klatt.: 2-2-2225 ee ce eee 
State v. Hoffmeyer -..--.--_---------.---------- 
Prejudicial error for district court to submit to jury 
essential issue of fact without evidentiary support. 
Todd’ *v;-‘Boals:- 222022220345 c sb ed oe es 
On appeal of workmen’s compensation case to Su- 
preme Court, if reasonable competent evidence to 
support findings of fact in trial court, judgment, 
order, or award not modified or set aside for in- 
sufficiency of evidence. Gifford v. Ag Lime, Sand 
& Gravel, Cou woop sc ecco ccs eee nce eeeee ees 
Upon appellate review of workmen’s compensation 
case in Supreme Court, cause considered de novo 
only where findings of fact not supported by evi- 
dence as disclosed by record. Gifford v. Ag Lime, 
Sand & Gravel Co. --.-----~-------_---------.-- 
In cases involving child custody determinations in 
juvenile and other courts, findings of trial court, 
both as to evaluation of evidence and matter of cus- 
tody, not disturbed unless clear abuse of discretion 
or decision against weight of evidence. State v. 
Randall). s2022 eos oe ole ee te oe eee cese 
Unless statute requires to contrary, findings of fact 
of administrative board ordinarily not set aside un- 
less arbitrary, capricious, or unreasonable. School 
Dist. of Omaha v. State Board of Education ~-___. 
When indigent defendant has made known to court 
he desires to appeal his conviction, that appeal 
must ordinarily be granted at public expense and 
cannot be defeated either by court or lack of action 
on part of his attorney. State v. Myles _-..-_____ 
When defendant seeks to appeal original proceed- 
ings pertaining to his conviction and fails to show 
good faith action and that appeal has merit, has 
failed to sustain required burden of proof. State 
Vi Myles: ccs cessesecse ces oe en eke 
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10. 


11. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


Discretion of lower court with respect to awarding 
or changing custody and support of minor children 
subject to review; but determination of court not 
ordinarily disturbed unless clear abuse of discretion 
shown or clearly against weight of evidence. Hanson 
Vi Hanson: 12.22 -2idccci ce dece seccesoseese coset 
Plaintiff taxpayer, appealing under provisions of 
cited statute, has burden of proving levy complained 
of in fact excessive and illegal. Werth v. Buffalo 
County Board of Equalization ~-..-__-_-.-.----- 
Where defeated party undertakes to perfect appeal 
from adverse ruling of county superintendent of 
schools and orders transcript in accordance with 
cited statute, and transcript incomplete or deficient 
in form, all other requirements having been met, 
failure to furnish proper transcript will not defeat 
appeal. Cherry v. Lofgren ~__._-.---__.-.-______ 
Lemburg v. Neilsen, 182 Neb. 747, 157 N. W. 2d 
381, overruled. Cherry v. Lofgren ..-.._________ 
Duly authenticated transcript of proceeding to be 
reviewed must be filed in district court, but if re- 
quired transcript furnished and filed, deficient in 
form through no fault of appellant, should not de- 
feat his right to appeal. Cherry v. Lofgren —.___~ 
While petition may be attacked at any stage of pro- 
ceedings on grounds of insufficiency to state cause 
of action, where attack delayed until appeal, plead- 
ing liberally construed. Bader v. Hodwalker _____ 
Conviction under section 28-472.08, R. S. Supp. 1969, 
will be affirmed where record sufficient to sustain 
conviction under section 28-470, R. S. Supp. 1969. 
State v. Smith --._-__------2 
Trial court’s order in child support case not over- 
turned unless abuse of discretion by trial court found. 
Benton v. Benton ~----.------------_-~___- 


Supreme Court may reduce sentence when in its’ 


opinion sentence excessive. State v. Nuss ___-____ 
State v. Keck ~---~.---.-_--___-___e- ee 
Courts on appeal cannot deny change of school dis- 
trict boundaries under statute enacted after board 
entered order granting change in school district 
boundaries under statute then in effect. Kaup v. 
weet-s 222". Soo cee eee ene 
Statute governing transfer of certificates of public 
convenience and necessity permissive in terms, not 
mandatory, and order of railway commission per- 
taining to transfer will be sustained unless appears 
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to be unreasonable and arbitrary. Schmer v. Abler _ 
Question of whether legal sanity of accused estab- 
lished beyond reasonable doubt at trial one of fact 
to be determined by trial court when jury waived; 
where substantial evidence to sustain finding of 
trial court on that issue, that determination not dis- 
turbed on appeal. State v. Klatt ~__.----.-------- 
Not province of Supreme Court to pass on cred- 
ibility of witnesses or weigh evidence in criminal 
case. State v. Warner _--_------~---~-~--------- 
State: vi Walker. 22. csosc es seoes eos eke teen ek 
State v. Bohannon ~_ -----_.-------_-------------- 
Sentence imposed within statutory limits will not 


be disturbed for excessiveness in absence of abuse ° 


of discretion. State v. Saxon ~_-_--------_------- 
State v. Black Bear ----.------------_----------- 
On appellate review of workmen’s compensation case 
in Supreme Court, it will not be considered de novo 
if findings of fact are supported by evidence. Bole 
v. S. M. S. Trucking Co. _.__----.--.--.-...---.- 
Where default has been regularly entered, within 
diseretion of trial court as to whether default judg- 
ment shall be set aside; in absence of showing of 
abuse of discretion, Supreme Court will not inter- 
fere. Michaelis v. Michaelis -~-._-.----__------~- 
Where irreconcilable conflict in evidence on material 
issue, Supreme Court will, in determining weight of 
evidence of witnesses, consider fact that trial court 
observed them and their manner of testifying and 
must have accepted one version of facts rather than 
other. Zadina v. Weedlun __----~.-.__--..--__- 
Defendant who has appealed conviction cannot secure 
second review of identical propositions advanced in 
such appeal by resort to post conviction procedure. 
State v. Franklin ___------------.____-----_--__-- 
Determination of what is consistent with public in- 
terest, or public convenience and necessity, one pecu- 
liarly for determination of railway commission; if 
evidence sustains findings of commission, Supreme 
Court cannot intervene. Nebraska State Railway 
Commission v. Chicago, & N. W. Ry. Co. ~.-.__-- 
Where sentence imposed within statutory limits, will 
not be disturbed in absence of abuse of discretion. 
State v. Gutierrez _-------__------_-----------_-- 
State v. Escamilla ~-.----.-------___----_--_---- 
State: ‘v: -Morosin. \o222.2.-222es 22h sess ocest coe Sce 
State: v: Jurgens 222-222-2224 2.4 5--se2-c secu 


245 


341 


350 


361 


363 


Vow. 187] INDEX 


30. 


31. 


32. 


33. 


34. 


35. 


36. 


37. 
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State v. Williams ----..._._----..---.-.--------- 
State v. Melvin __-.-.--__._----___.------------- 
Statute provides that Supreme Court may reduce 
sentence rendered by district court against accused 
when in its opinion sentence excessive, in which event 
it renders such sentence as may be warranted by 
evidence. State v. Leadinghorse  ~_.-.-.-----~--- 
Where punishment of offense created by statute left 
to discretion of district court to be exercised within 
certain prescribed limits, sentence imposed within 
such limits not ordinarily disturbed where no abuse 
of discretion. State v. Leadinghorse ~-_---------_- 
State v. Andersen __.__.-.----..-_-_--.---------- 
State: ve -Blunt .. 22-25. 00s ess eee eee cece 
State v. Jones ~---._.----.-.--.-.--.-------~----- 
State v. Thompson ___-_-_----------------------- 
As prerequisite to examination in Supreme Court, 
evidence adduced on summary judgment hearing must 
be embodied in bill of exceptions. Scarpello v. Con- 
tinental Assur. Co. ~-------.-.-------~----------- 
In absence of bill of exceptions in summary judg- 
ment proceeding, presumed that evidence sustains 
trial court’s holding that no issue of fact presented 
by proceeding, was correctly decided, and only issue 
considered on appeal is sufficiency of. pleadings to 
support judgment. Scarpello v. Continental Assur. 
Co. Geen tech ete eee eo ee 
In determining sufficiency of evidence to sustain 
conviction in criminal prosecution, not province of 
Supreme Court to resolve conflicts in evidence, 
pass on credibility of witnesses, or weigh evidence. 
State: vieGarza. 22-20 20o fen elk oe sakes 
State. -v,. Adams: «= 2-2--25-.-s.252--2s2s252-2-4-52 
State’ wv: ‘SIMONS: - 222544 Sen ceect sie he seco eens 
In construing penal statute, Supreme Court will give 
it interpretation which meets constitutional require- 
ments if can reasonably be done. State v. Neal -- 
Penal statute presumed constitutional and uncon- 
stitutionality must be clearly established before Su- 
preme Court authorized to declare it void. State 
VioNeal” aceccckonsisedeueseloesleeucékesedounkoes 
One may not complain of alleged misconduct of 
adverse counsel if, with knowledge of alleged mis- 
conduct, does not ask for mistrial but consents to 
take chances of favorable verdict. Johnson v. Ne- 
braska Public Power Dist. ~------..-._-.--.---_. 
To require new trial, must be shown that alleged 
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improper argument such as to prejudice substantial 
rights of party. Johnson v. Nebraska Public Power 
Dist: sss ees Sate ek Szeto Peso etek ne 
When evidence in condemnation proceedings con- 
flicting, jury’s verdict will not be set aside unless 
clearly wrong; not for reviewing court to decide 
which testimony jury should believe. Johnson v. 
Nebraska Public Power Dist. ~-----.------------- 
In determining sufficiency of evidence to sustain 
verdict, party entitled to resolution of all conflicts 
of evidence in his favor and all reasonable infer- 
ences that can be reasonably deduced from proof. 
Kohler v. Ford Motor Co. _-_-.-----------~-.---- 
Judgment of trial court in action where jury waived 
has effect of verdict of jury and will not be set 
aside unless clearly wrong. Belek v. Travelers Ind. 
COn) SeseSes keeles eee eek ees eeee esses 
After jury has considered evidence in light of cir- 
cumstantial evidence rule and returned verdict of 


guilty, verdict on appeal may not, as matter of law, ° 


be set aside for insufficiency of evidence if evidence 
sustains some rational theory of guilt. State v. 
Hickmeéier * 2 -cisee22es55452 65 ones oses clo ceces, 
Judgment of trial court fixing amount of alimony 
not disturbed on appeal unless good cause shown. 
Schuman y. Schuman -_--~~---.----------~------ 
Motion for continuance addressed to sound discre- 
tion of court; in absence of showing of abuse of dis- 
cretion, ruling on motion for continuance not dis- 
turbed. Jindra v. S. M. S. Trucking Co, --_.-~--- 
Where defendant in criminal case invokes appellate 
jurisdiction of Supreme Court, no post conviction 
remedy then available to him; post conviction remedy 
cumulative, not concurrent. State v. Moore --____ 
When new trial sought on ground of misconduct by 
jury, finding of trial court will not be set aside un- 
less evidence of misconduct clear and convincing. 
Winston v. Davis ~--_....----------.-----..._--- 
Where motion for new trial presents question of fact 
concerning regularity of jury’s deliberations, trial 
court becomes trier of disputed facts with reference 
thereto, and its decision thereon will not be dis- 
turbed on appeal unless clearly wrong. Winston v. 
Davis \ sssesscesst ese ee 4 fe 
On appeal to Supreme Court from order of railway 
commission within commission jurisdiction, questions 
for determination are sufficiency of evidence to sup- 
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Bb. 


56. 


57. 


port findings, adequacy of-findings and conclusions to 
support order, and reasonableness or arbitrariness of 
order. Abler v. Herman Bros., Inc. --.--.-----—- 
In post-divorce custody proceeding, determination of 
what constitutes reasonable visitation rights, or 
periodic possession of minor children, lies within 
discretion of trial court; on appeal, Supreme Court 
will not disturb determination except to remedy 
abuse of discretion. Lueders v. Lueders ------~-- 
Upon appeal from county board of equalization on 
ground that property value in excess of actual value, 
sole issue to be determined is actual value of prop- 
erty. Chudomelka v. Board of Equalization -_--..- 
Ordinarily Supreme Court will take note only of 
those assigned errors which are discussed. Revised 
Rules of Supreme Court, 1967, Rule 8a2(3). State 
W; Tlja.2 2202 te2 5s eee ee oc eeel ee cess esse 
Suspension of sentence and granting of probation 
discretionary with trial court and in absence of abuse 
of discretion, trial court’s determination will not 
be disturbed. State v. Jurgens ..--_---.-_------- 
State v. Clifton  -_-.------._.___--_-..----_----- 
When appeal taken from railway commission’s denial 
of certificate of public convenience and necessity, 
only questions to be decided by Supreme Court 
whether commission acted within scope of its au- 
thority and if order complained of reasonable and 
not arbitrarily made. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Ine, ~.------.------------~---- 
Jurisdiction of Supreme Court over appeals from 
district court based on final judgments or orders; 
order that affects substantial right in special pro~- 
ceeding final. Grantham v. General Telephone Co. 
Ordinary burdens of trial insufficient for Supreme 
Court to classify otherwise interlocutory or partial 
summary judgment with orders that affect substan- 
tial rights. Grantham v. General Telephone Co. — 
No formal offer to prove required to obtain review 
of ruling of trial court excluding answer of witness 
to question, where question itself clearly indicates 
what party expected to prove by witness. George 
Rose Sodding & Grading Co., Inc. v. City of Omaha 
Equity actions appealed to Supreme Court triable 
de novo, subject to rule that when credible evidence 
on material questions of fact in irreconcilable con- 
flict, Supreme Court will, in determining weight of 
evidence, consider fact that trial court observed wit- 
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nesses and their manner of testifying, and must have 
accepted one version of facts rather than opposite. 
Keenan v. Keenan __-_____----.._---~.-_------- ae 
If reasonable competent evidence to support find- 
ings of fact in trial court shown, judgment, order, 
or award will not be modified or set aside for insuf- 
ficiency of evidence. Mid-America Pipeline Co. v. 
Wartreny :o2222-- occ scales to ee ee 
Death of defendant pending review on appeal of 
criminal conviction abates not only appeal but also 
all proceedings had in prosecution from its incep- 
tion. State v. Campbell ..-.----..----.-------..- 
In workmen’s compensation proceeding, district court 
finding against party will be set aside if evidence 
compels finding for that party. Adler v. Jerryco 
Motors, Inc. .2222-2-tes2-52s22 322 se cee cece 
Where defendant in criminal action has voluntarily 
paid fine imposed upon him, he waives right of 
appeal. State v. Fulton ~~--_---------------..-- 
Credibility of witnesses and weight of evidence for 
jury to determine in criminal case, and verdict of 
jury may not be disturbed by Supreme Court unless 
clearly wrong. State v. Middleton ____......._-. 
Correctness of ruling of district court in giving or 
refusing instructions cannot be considered by Su- 
preme Court unless such ruling first challenged in 
district court by motion for new trial. State v. 
Middleton). -2222 22 << sce Seis elecec tet olete tee cece 


In criminal case, Supreme Court will not interfere 
with verdict of guilty based upon evidence unless 
so lacking in probative force that it can say as mat- 
ter of law that evidence insufficient to support find- 
ing of guilty beyond reasonable doubt. State v. 
Tolle: ccssevcsstvsecssctel ioe ek Sheen eee ee 
Assignment in motion for new trial that errors of 
law occurred at trial does not present correctness 
of giving or refusing instructions. State v. Tolle _ 


Appearances. 


Arrest. 


1. 


Appearance “general” if party appearing invokes power 


of court on any question other than jurisdiction. 
Kohler v. Ford Motor Co, -.-.-.--.-----..._.-__-- 


Actions at law for false arrest, false imprisonment, 
and libel and slander remain subject to defense of 
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governmental immunity. Webber v. Andersen _-_- 
In warrantless search, controlling factor whether 
officer had reasonable grounds before search to make 
arrest; essential test whether facts available at 
moment of search would warrant man of reasonable 
caution to believe action taken appropriate; exist- 
ence of probable cause must be determined by prac- 
tical, not by any technical, standard. State v. 
Oltjenbruns:, 2222-22. eceoucssccstce Zeon eee 


Assumption of Risk. 


1. 


Attorneys 
t. 


Where one, knowing and comprehending danger, 
voluntarily exposes himself to it, although not neg- 
ligent in so doing, deemed to have assumed risk 
and precluded from recovery for injury resulting 
therefrom. Hollamon v. Eagle Raceway, Inc. --.- 
One who participates in sport of stock car racing 
assumes ordinary risks of that sport. Hollamon v. 
Eagle Raceway, Ine, --_-----------.~------------ 
When one knows that dangerous condition exists, 
appreciates its dangerous nature and deliberately 
exposes himself to such danger, he assumes risk of 
injury from it. Jeffrey v. Retzlaff -.-.____._.___ 
Ordinarily, question of negligence, contributory neg- 
ligence, and assumption of risk are for jury; where 
evidence of assumption of risk so clear that reason- 
able minds can reach no other conclusion, directed 
verdict for defendant proper. Jeffrey v. Retzlaff __ 


at Law. 

Charge of inadequate representation can prevail only 
if can be said that what was or was not done by 
defendant’s attorney for client made proceedings 
farce and mockery of justice, shocking to conscience 
of court. State v. Goham ________.___ ~~ e 
Applicability of workmen’s compensation statute pro- 
viding attorney’s fees and penalty for waiting time 
for delinquent payments turns largely on facts of 
each case. Marshall v. Columbus Steel Supply ____ 
When indigent defendant has made known to court 
he desires to appeal his conviction, that appeal must 
ordinarily be granted at public expense and cannot 
be defeated either by court or lack of action on part 
of his attorney. State v. Myles ____-____________ 
Under cited statute, when judgment over $50, at- 
torney fees fixed at sum of $10 plus 10 percent of 
judgment in excess of $50. Potts v. Mahood ____ 
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Attorney not deemed ineffective to point of impair- 
ment of constitutional rights of client by viewing 
his advice retrospectively. State v. Hatten .._-...- 
One may not complain of alleged misconduct of 
adverse counsel if, with knowledge of alleged mis- 
conduct, does not ask for mistrial but consents to 
take chances of favorable verdict. Johnson v. Ne- 
braska Public Power Dist. ~--------------------- 
To require new trial, must be shown that alleged 
improper argument such as to prejudice substantial 
rights of party. Johnson v. Nebraska Public Power 
Dist, 2-s5-LSsic lease costs so ee wet eessectetsess 
Claim for attorneys’ fee after judgment in favor of 
plaintiff in action on fidelity policy or bond may 
be presented by motion at subsequent term of court. 
Beshaler v. Helberg ~--.------------------------- 
For post conviction relief on ground of ineffective 
assistance of counsel, must appear that counsel’s 
assistance so grossly inept as to shock conscience 
of court. State v. Mason ~_-_--~...-_----.------- 
Function of prosecutor’s opening statement to gen- 
erally state nature of case; within discretion of 
prosecutor how much or how little to comment spe- 
cifically upon evidence to be offered. State v. 
Oltienbruhs: <2. 22202 2222 seo coe eee eds 
Not proper to allow attorney’s fee in criminal cases 
only for time spent in trial and refuse allowance 
for time or services reasonably and necessarily re- 
quired and performed prior to trial. State v. 
McDonald. 2:2=-=4.22-2 tac oan eat ese ces 
Trial court may not rely upon generalized admis- 
sions or statements by defense counsel as method 
for determining his factual basis for plea of guilty. 
State v. LeGear -_---_--_--_------~--.---------- 
No denigration of right to trial to hold when de- 
fendant waives his state court remedies and admits 
guilt, he does so under law then existing; further, 
he assumes risk of ordinary error in either his or 
his attorney’s assessment of law and facts. State 
Vi. BeVINS: 225252526555 585 s2 Sete Sees then eldel se, 


Auctions and Auctioneers. 


1. 


Auctioneer, to bring himself within the exemptions 
of cited statute, must comply with conditions of said 
statute. State Securities Co. v. Norfolk Livestock 
Sales. -Co.;, Ine: = 02-2 2 3S ok ee oe cee es 
Auctioneer operating as market agency under Fed- 
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eral Packers and Stockyards Act and who sells mort- 
gaged cattle at request of mortgagors not relieved 
from Hability for conversion by terms of act, State 
Securities Co. v. Norfolk Livestock Sales Co., Inc. — 


Automobiles. 


1. 


Where initial permission to use insured vehicle given 
by one having proper authority to give permission 
to person operating it at time of accident, for pur- 
poses of liability coverage, such operation with ex- 
press or implied permission of named insured, even 
though specific or express terms of permission given 
violated. Hull v. Allstate Ins. Co. _--..-._.--_.._ 
Tests authorized by statute to be used in determin- 
ing alcoholic content present in body fluid of person 
must be performed according to methods approved 
by Department of Health. State v. Parrott ._____. 
Possibility that stolen truck might be abandoned 
later not defense to charge of auto theft. State v. 
Warner... 2.322522 uot se ete 
In automobile liability insurance policy, word house- 
hold in omnibus clause extending liability available 
to insured to other members of household means 
those who dwell under same roof and compose a 
family. State Farm Mut. Auto. Ins. Co. v. Selders _ 
Statute requires uninsured motorist insurance for 
protection of persons insured thereunder who are 
legally entitled to recover damages from owners or 
operators of uninsured motor vehicles. State Farm 
Mut. Auto. Ins. Co. v. Seldergs -..--.-----._______- 
Purpose of statute to give same protection to person 
injured by uninsured motorist as he would have if 
had been injured in accident caused by automobile 
covered by standard liability policy; provisions to 
be liberally construed to accomplish such purpose. 
State Farm Mut. Auto. Ins. Co. v. Selders ___.____ 
Conditions affecting visibility of motorist impose 
upon driver duty to use degree of care commen- 
surate with existing circumstances. Hacker v. Perez 
Circumstantial evidence sufficient to sustain charge 
of unlawful speed and may be sufficient to over- 
come direct evidence. Hacker v, Perez ___..______ 
Operator of motor vehicle who would otherwise have 
right-of-way under statutory regulations if operates 
it at lawful rate of speed may forfeit right-of-way 
if operates vehicle at unlawful rate. Hacker v. 
ROTOZ ir eam Seta s Sahin SA ee ee 
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Statute granting right-of-way to driver of emergency 
vehicle, over other drivers using highway, does not 
relieve him from responsibility of driving with due 
regard for safety of all persons on highway, and 
does not protect him from consequences of arbi- 
trarily exercising such right-of-way. Winston v. 
Davis: 22220 4--% soe ese seme Seas ee oe 
Rules stated as to duty of driver of vehicle upon 
highway to yield right-of-way to law enforcement 
vehicles when operated on official business, and 
when provision shall not operate to relieve driver 
of law enforcement vehicle from duty to drive with 
due regard for safety of others. Winston v. Davis _ 
Rule for determination of right-of-way at intersec- 
tions stated. Weber v. Southwest Nebraska Dairy 
Suppliers,.. Ine;."--2--asan ose. see se st ese lcs Sesce 
Operator of automobile approaching or entering in- 
tersection required to see another automobile ap- 
proaching or entering intersection which has been 
favored with right-of-way under statutory rules of 
road and failure to see such favored automobile 
negligence as matter of law. Weber v. Southwest 
Nebraska Dairy Suppliers, Inc. ----------.-..----- 
Rule stated when negligence imputed to owner who 
is passenger in own automobile and operated by an- 
other; ordinarily question for jury unless evidence 
so conclusive that minds of men could not reason- 
ably arrive at any other conclusion, then question 
one for decision by court as matter of law. Weber 
v. Southwest Nebraska Dairy Suppliers, Inc. -__.-- 
Rule stated as to duties of driver approaching un- 
protected intersection at speed as will afford reason- 
able opportunity for effective observations for cars 
approaching on intersecting road or when view com- 
pletely obstructed. Where facts undisputed, neg- 
ligence may be found as matter of law. Hodgson 
vo Gladem soci .ccseesesctosoclese senses Shs ssct es 


Bail and. Recognizance. 
. Constitution renders murder nonbailable offense where 


proof evident or presumption great. State v. Ham- 
Hton: 22a. seceeeo Se eee cecc stew erelicuwbennuuee 


Banks and Banking. 


1. 


If agent within his authority receives cash for en- 
dorsement and delivery of commercial paper pay- 
able to principal, payer not responsible for payment 
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of amount to principal or its application to: princi- 
pal’s uses. Farmers Union Coop Assn. v. Com- 
mercial State Bank ~____._______---------------. 
Findings of facts in language of statute adequate 
in bank charter removal cases. Douglas County Bank 
v. Department of Banking __..------------------- 


Bills and Notes. 


1. 


Agent not authorized to endorse commercial paper 
unless otherwise agreed ‘or endorsement usually in- 
cident to performance of acts he is authorized to 
perform for principal. Farmers Union Coop Assn. 
v. Commercial State Bank ----.-....--.-------_- 
If agent within his authority receives cash for en- 
dorsement and delivery of commercial paper pay- 
able to principal, payer not responsible for payment 
of amount to principal or its application to prin- 
cipal’s uses. Farmers Union Coop Assn. v. Com- 
mercial State Bank ~_...._---_._~.--.-.--- ee 


Building and Loan Associations. 


1. 


Reasonable interpretation of statutes dealing with 
regulation and control of savings and loan associa- 
tions necessarily implies power of Department of 
Banking to approve or disapprove establishment and 
operation of branch offices of savings and loan asso- 
ciations chartered and operating under laws of Ne- 
braska. First Fed. Sav. & Loan Assn. v. Department 
of -Banking: 222.522 s22c2c5eeb erent ee Seok 
Legislative standards for granting of application 
for initial establishment of savings and loan asso- 
ciation operation under cited statute also apply to 
application to establish branch office. First Fed. 
Sav. & Loan Assn. v. Department of Banking _____ 
Approval by Department of Banking necessary be- 
fore savings and loan association, chartered and 
operating under laws of Nebraska, may establish 
branch office. First Fed. Sav. & Loan Assn. v. 
Department of Banking --~--.-___..__--____-____ 
Properly conducted existing local savings and loan 
associations have interests and rights which are 
affected by establishment of other local savings and 
Ioan associations or branches sufficient to make all 
such associations interested parties entitled to con- 
stitutional due process. First Fed. Sav. & Loan 
Assn. v. Department of Banking ________________ 
Due process of law requires notice and opportunity 


877 


376 


545 


376 


376 


562 


562 


562 


878 


Burglary. 
1. 


Carriers. 
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to be heard, as matter of right and not by let or 
leave of administrative officers or agencies, when 
rights, duties, or privileges of interested parties in- 
volved by exercise of quasi-judicial power pursuant 
to terms of statute. First Fed. Sav. & Loan Assn. 
v. Department of Banking -___--..--.~----------. 


In prosecution for burglary, witness who only re- 
ceiver of stolen property or accessory after the fact 
not accomplice of defendant. State v. Holoubek —. 
Trailer which is used as office may be subject of 
burglary under cited statute. State v. Warner —-__ 
While mere possession of stolen property standing 
alone insufficient to justify conviction of burglary, 
such possession of property is circumstance which, 
taken in connection with other incriminating evi- 
dence in case may be considered by jury in deter- 
mining question of guilt or innocence of defendant 
so charged. State v. Cook ~_.------------------- 
In order for defendant’s possession of stolen prop- 
erty to be sufficient to support conviction, such 
possession must be recent, that is, not too remote 
in time from crime. State v. Cook -_--_-.--_----- 
Common purpose among two or more persons to 
commit crime need not be shown by positive evi- 
dence but may be inferred from circumstances sur- 
rounding act and from defendant’s conduct subse- 
quent thereto. State v. Cook -.-.--.----...----.- 


Lowest rates published or charged, for substantially 
same kind of service, prima facie evidence of reason- 
able rate for services under investigation. Howard 
McLean Co. v. Chicago, B. & Q. R. R. Co. __--____ 
Railway commission empowered to fix joint-line 
freight rates. Howard McLean Co. v. Chicago, B. 
&@ Qs Re. Re Coe ist esse acoso ease cece s 
In fixing rates, railroads may not give any undue 
preference or advantage to any particular person or 
locality, or subject any particular description of traf- 
fic to any undue or unreasonable prejudice or dis- 
advantage in any respect whatsoever. Howard Mc- 
Lean Co. v. Chicago, B. & Q. R. R. Co, __-2----__ 
Railroads may not reduce rates to meet competi- 
tion at one point and refuse to meet it at other 
points where circumstances substantially similar. 
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10. 


11. 


12. 


Howard McLean Co. v. Chicago, B. & Q. R. R. Co. ~ 
On appeal from order of railway commission fix- 
ing rates for common carriers, only questions for 
determination are whether or not commission acted 
within scope of its authority and whether or not 
order entered reasonable and not arbitrarily made. 
Howard McLean Co. v. Chicago, B. & Q. R. R. Co. _ 
Under Article X, section 7, Constitution of Nebraska, 
and cited statute, exclusive power and jurisdiction 
to inquire into allegations or complaints, concerning 
unjust discrimination in charging of fares by com- 
mon carriers, vested in railway commission. Allen 
v. Omaha Transit Co., Inc. ~-------------~------- 
Cited statute delegates to railway commission quasi- 
judicial power to determine issue of unjust discrim- 
ination in charging of fares by common carriers 
under standards therein set out, and vests railway 
commission with quasi-judicial power to examine 
facts and determine questions of law. : Allen v. 
Omaha Transit Co., Ine, ~--.---- eee 
Statute governing transfer of certificates of pub- 
lic convenience and necessity permissive in terms, 
not mandatory, and order of railway commission 
pertaining to transfer will be sustained unless ap- 
pears to be unreasonable and arbitrary. Schmer 
Vs. Abler s:c225 225. 24. ees sbesice eces sis te esc 
Generally held that necessity of obtaining approval 
of railway commission to transfer certificate of 
public convenience and necessity does not preclude 
court of equity from decreeing specific performance 
of agreement to transfer such certificate, subject to 
approval by commission. Schmer v. Abler ~_______ 
Railway commission does not have authority to 
determine validity of contracts for purchase of cer- 
tificates of public convenience and necessity. Sch- 
mer. Vi Abler ccc 22 sh Si cee eect tech seed eS 
Existence of dispute regarding enforceability of con- 
tract for transfer of certificate of public convenience 
and necessity does not deprive railway commission 
of power to approve transfer. Schmer v. Abler —- 
Railway Commission authorized to regulate rates 
and services and have general control of common 
carriers within state as Legislature may provide by 
law, and is not amenable to legislative interruption 
or limitation of its status or powers except by spe- 
cific legislation. Nebraska State Railway Commis- 
sion v. Chicago, & N. W. Ry. Co. _--_-.-_-__----__ 
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Determination of what is consistent with public in- 
terest, or public convenience and necessity, one pe- 
culiarly for determination of railway commission; if 
evidence sustains findings of commission, Supreme 
Court cannot intervene. Nebraska State Railway 
Commission v. Chicago, & N. W. Ry. Co. ~-------- 
In stock transfer proceeding under Motor Carrier 
Act, personal appearance of applicant at hearing 
not necessarily condition precedent to approval of 
proposed transfer by railway commission. Abler v. 
Herman Bros., Inc, .-------.--------------------- 
Subject to Motor Carrier Act, determination of fac- 
tors relevant to public interest in stock transfer pro- 
ceeding left primarily to railway commission. Abler 
v. Herman Bros., Inc. ~-----.-------------------- 
In stock transfer proceeding under Motor Carrier 
Act, railway commission in weighing public interest 
possesses discretion to decide whether evidence of 
allied employment and noncompetition agreement 
necessary. Abler v. Herman Bros., Inc. -----~---- 
Under Constitution of Nebraska, railway commis- 
sion has plenary power to regulate common car- 
riers. Radio-Fone, Inc. v. A. T. S. Mobile Tele- 
phone, Ine,” 2255s ossee eels couse l tee snccel 
Constitutionally created powers and duties of rail- 
way commission include regulation of rates, service, 
and control of common carriers. Radio-Fone, Inc. 
v. A. T. S. Mobile Telephone, Inc. --.._._-------_- 
Object and purpose of railway commission control 
of common carriers to secure adequate sustained 
service for public at lowest reasonable cost, and to 
protect and conserve investments made for that pur- 
pose. Radio-Fone, Inc. v. A. T. S. Mobile Tele- 
phone;.-Ine;. so.cs2s05 secs ee oc See 
Duplicate lines of transportation by competing com- 
mon carriers ordinarily incompatible with public in- 
terest; such competing line will be authorized only 
for compelling reasons. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Inc. ~_--.------_--_-_--~------ 
Ordinarily, new carrier cannot be certificated until 
existing carrier refuses or has failed to provide ade- 
quate service on notice, hearing, and order of rail- 
way commission. Radio-Fone, Inc. v. A. T. S. Mo- 
bile Telephone, Inc. ~--___-._.--..---------_----- 


Case Overruled. 


1. 


Lemburg v. Nielsen, 182 Neb. 747, 157 N. W. 2d 381, 
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overruled. Cherry v. Lofgren —.-------------~-~-~ 
Strasheim v. Martin, 169 Neb. 787, 101 N. W. 2d 
161, overruled in part. Andrews Van Lines, Inc. 
Vi) Smith: -wasei eee ceeien ce ele et ssc ced 


Colleges and Universities. 


1. 


A state may constitutionally charge nonresident 
higher tuition rate than that charged resident. 
Thompson v. Board of Regents of University of 
Nebraska: .422sec2cetiscsee. So Shee See ce 


Original durational residency requirement to qual- 
ify as resident for tuition purposes constitutional. 
Thompson v. Board of Regents of University of Ne- 
braska 2f soc. Soe oe eee eee es 


Durational residency requirement for tuition pur- 
Poses does not constitute penalty upon exercise of 
constitutional right of interstate travel, and such 
requirement tested under traditional equal protec- 
tion standards. Thompson v. Board of Regents of 
University of Nebraska __._--------__---------- 
A state has power to define resident for purposes of 
tuition differently than resident for other purposes. 
Thompson v. Board of Regents of University of Ne- 
braska 222 ss ee ee ee 
Test of whether state statute regulating residency 
for tuition purposes meets traditional equal protec- 
tion standards turns on whether reasonable basis for 
classification exists that is related to legitimate ob- 
jective of state. Thompson v. Board of Regents of 
University of Nebraska ~--.__-_.-.._.-_-________ 
In classifying students for purpose of charging tui- 
tion, State of Nebraska has legitimate objective of 
attempting to achieve partial cost equalization be- 
tween those persons who have, and those who have 
not, recently contributed to state’s economy through 
employment, tax payments, and expenditures within 
state. Thompson v. Board of Regents of Univer- 
sity of Nebraska _-..__--.________-.-----__-__- ee 
State of Nebraska has valid interest in providing 
lower tuition charges to those who have demon- 
strated by continuous residency of 4 months, in- 
dependent of school attendance, bona fide intention 
of remaining as permanent residents and making 
greater contribution to state’s economy and future. 
Thompson v. Board of Regents of University of Ne- 
braska= 2s-2222% oe ote a 
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Common Law. 


1. 


Common law rule of governmental immunity not 
completely abrogated in this state by judicial pro- 
nouncement. Webber v. Andersen --------~----- 
At common law, fractions of days counted as full 
days. State v. Jurgens ~..-..._------_---_---_._ 


Confessions. 


1. 


Trial court’s finding that in-custody statement of 
accused voluntary must appear from record with 
unmistakable clarity. State v. McDonald -__._- _ 
To be admissible, confession must be free and vol- 
untary, that is, must not be extracted by any sort 
of threats or violence, nor obtained by any direct 
or implied promises, however slight, nor by exertion 
of any improper influence. State v. McDonald --_ 
Duty of court not only to instruct as to what con- 
stitutes voluntary confession, but also to instruct 
jury to disregard alleged confession if found to be 
involuntary. State v. McDonald ~-_---._------_-- 


Constitutional Law. 


1. 


In order to deny claim to privilege against self-in- 
crimination by witness, it must be perfectly clear to 
trial judge, from careful consideration of all cir- 
cumstances in case, that witness mistaken and an- 
swer or answers cannot possibly tend to incrimi- 
nate. State v. Holloway ~___-__.--_--.--------_- 
True test in setting nonresident high school tuition 
rates laid down in Mann v. Wayne County Board of 
Equalization, 186 Neb. 752, 186 N. W. 2d 729. Werth 
v. Buffalo County Board of Equalization --_.------ 
Constitutional provision that amendatory act con- 
tain section amended not applicable to independent 
act complete in itself. State v. Greenburg __-_-~. 
Constitutional provision applicable to act not com- 
plete in itself, but relates to other existing statutes 
by changing them in part so that changes and exist- 
ing provisions result in connected piece of legislation 
covering same subject matter. State v. Greenburg 
Chapter 197, Laws 1969, declared unconstitutional 
as in violation of Article III, section 14, Constitution 
of Nebraska. State v. Greenburg ~._-___-.__--__- 
Ordinarily, if amendatory act invalid, original stat- 
ute remains in effect. State v. Greenburg —-___-_- 
Reference to section 28-472.03, R. S. Supp., 1969, in 
section 28-470, R. S. Supp., 1969, surplusage. State 
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v. Greenburg -....-.---.----------------_-~--.-_- 
L.B. 1878, Laws 1969, c. 710, § 1, p. 2727, held con- 
stitutional. Kaup v. Sweet ---------------------- 226 
Standards applicable to waiver of right against self- 
incrimination established by Miranda v. Arizona, 384 
U. S. 486, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 
A. L. R. 3d 974, June 13, 1966, do not have retro- 
active application. State v. Hatten -._.----..---_ 237 
Defendant may waive constitutional right or guar- 
antee provided done so knowingly and voluntarily. 


State*v:.. Hatten: 2.2.32. osu Se sccsesl eet nls 237 
Burden of proof in post conviction hearing on peti- 
tioner. State v. Hatten _._-_.._---__.--__.-.--_-- 237 


Attorney not deemed ineffective to point of impair- 
ment of constitutional rights of client by viewing his 
advice retrospectively. State v. Hatten ~-_-______ 237 
A state may constitutionally charge nonresident 
higher tuition rate than that charged resident. 
Thompson v. Board of Regents of University of Ne- 
braska <2. seco Sob iet eee nek a ee ie 252 
Original durational residency requirement to qualify 
as resident for tuition purposes constitutional. 
Thompson vy. Board of Regents of University of Ne- 
braska scsi oie sits coche kee secede le 252 
Durational residency requirement for tuition pur- 
poses does not constitute penalty upon exercise of 
constitutional right of interstate travel, and such re- 
quirement tested under traditional equal protection 
standards. Thompson v. Board of Regents of Uni- 
versity of Nebraska ~_..-_.._--_.-.--_u__-__ 252 
A state has power to define resident for purposes of 
tuition differently than resident for other purposes. 
Thompson v. Board of Regents of University of Ne- 
braska: 2 sco5 2 eG ee oe 252 
Test of whether state statute regulating residency 
for tuition purposes meets traditional equal protec- 
tion standards turns on whether reasonable basis 
for classification exists that is related to legitimate 
objective of state. Thompson v. Board of Regents of 
University of Nebraska ___..--..___-____.________ 252 
In area of economics and social welfare, a state does 
not violate equal protection clause merely because 
classifications made by its law imperfect; if classi- 
fication has some reasonable basis, it does not of- 
fend Constitution simply because classification not 
made with mathematical nicety or because in prac- 
tice results in some inequality. Thompson v. Board 
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of Regents of University of Nebraska _--.-_--_--- 
Statutory discrimination will not be set aside if any 
state of facts reasonably may be conceived to justify 
it. Thompson v. Board of Regents of University of 
Nebraska (4 22cs- sssee ec sccehheccet le esac Tse 
In classifying students for purpose of charging tui- 
tion, State of Nebraska has legitimate objective of 
attempting to achieve partial cost equalization be- 
tween those persons who have, and those who have 
not, recently contributed to state’s economy through 
employment, tax payments, and expenditures within 
state. Thompson v. Board of Regents of University 
of Nebraska ‘2230-222 e552 cen Sese secs oece eke 
State of Nebraska has valid interest in providing 
lower tuition charges to those who have demon- 
strated by continuous residency of 4 months, inde- 
pendent of school attendance, bona fide intention of 
remaining as permanent residents and making 
greater contribution to state’s economy and future. 
Thompson v. Board of Regents of University of Ne- 
raska: x - oo oe Se ee ee 
Cited statute valid exercise of legislative power to 
classify, does not infringe upon rights protected 
by Article I, section 1 or 3, Constitution of Nebras- 
ka, or Fourteenth Amendment to Constitution of 
United States, and valid and constitutional. Thomp- 
son v. Board of Regents of University of Nebraska 
In construing act of Legislature, all reasonable 
doubt must be resolved in favor of constitutionality. 
Evans v. Metropolitan Utilities Dist. _-..-_._.______ 
If statute subject to more than one construction, 
one of which would make act constitutional and 
other unconstitutional, Supreme Court required to 
adopt former. Evans v. Metropolitan Utilities Dist. 
Burden of establishing unconstitutionality of statute 
on one attacking its validity, because statutes pre- 
sumed constitutional and unconstitutionality must be 
clearly established. Evans v. Metropolitan Utilities 
Dist) .22322 S22 he ees secesee eeeek 
In order to find provision of Constitution restricts 
plenary power of Legislature to tax Metropolitan 
Utilities District, language of restriction must be 
clearly applicable. Evans v. Metropolitan Utilities 
DiSti9 os Ses test esc ecu ete cece ee chee 
Constitution not grant but rather restriction of legis- 
lative power; taxing power vested in Legislature 
without limit except as may be prescribed by Con- 
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stitution itself; consequently, courts can enforce only 
those limits which Constitution clearly imposes. Evans 
v. Metropolitan Utilities Dist, ~-------.-------_- 
In proper construction of constitutional provisions, 
limitations or restrictions upon power of taxation 
can never be raised by implication, but intention to 
impose them must be expressed in clear, unambig- 
uous language. Evans v. Metropolitan Utilities Dist. 
“Municipal corporations,” as used in Article VIII, 
section 7, Constitution of Nebraska, refers to munic- 
ipal corporations in strict and legal sense of those 
which exercise governmental functions, as distin- 
guished from proprietary functions. Evans v. Metro- 
politan Utilities Dist. .-.-.--_--.-__._.-._--_---_ 
Legislative Bill 425 (Laws 1967, c. 47, p. 178) de- 
termined to be constitutional. Evans v. Metropol- 
itan Utilities Dist. .--_.-._...--..--__--.----_--- 
Conviction obtained through use of false testimony, 
known by State to be such, in violation of Four- 
teenth Amendment to Constitution of United States. 
State -v. Ford 2.2: 2-2 ssssssoecdet 2s 2S 
Constitution renders murder nonbailable offense 
where proof evident or presumption great. State v. 
Hamilton.” 2c2224 022 ese eel os ee Se 
Defendant in criminal case not constitutionally en- 
titled to demand proportionate number of his race 
on jury which tries him nor on venire or jury roll 
from which petit jurors drawn. State v. Gutierrez _ 
To be constitutionally impermissible, exclusion of 
any given sector of population from jury duty must 
be purposeful or intentional. State v. Gutierrez __ 
Use of voter registration lists or poll books for jury 
selection systems constitutionally permissible. State 
V;, Gutierrez: seo c2secsscccos tes ee eS 
Nebraska system of selecting jurors clearly within 
constitutional limits. State v. Gutierrez .-.....___ 
Constitutional standards of due process require penal 
statute be sufficiently clear so person of ordinary 
intelligence has fair notice of what exactly forbid- 
den conduct under act. State v. Neal ~--__.-___-__ 
In construing penal statute, Supreme Court will give 
it interpretation which meets constitutional require- 
ments if can reasonably be done. State v. Neal __ 
Penal statute presumed constitutional and uncon- 
stitutionality must be clearly established before Su- 
preme Court authorized to declare it void. State 
We Neall2.2252-ssosssset eos ceo e se ee 
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Cited statute constitutional; Legislature may abro- 
gate right of action for tort to happen in future. 
State Securities Co. v. Norfolk Livestock Sales Co., 
ING, S288. soto ee ey ee a 
Properly conducted existing local savings and loan 
associations have interests and rights which are af- 
fected by establishment of other local savings and 
loan associations or branches sufficient to make all 
such associations interested parties entitled to con- 
stitutional due process. First Fed. Sav. & Loan 
Assn. v. Department of Banking -.--------------_- 
Due process of law requires notice and opportunity 
to be heard, as matter of right and not by let or 
leave of administrative officers or agencies, when 
rights, duties, or privileges of interested parties in- 
volved by exercise of quasi-judicial power pursuant 
to terms of statute. First Fed. Sav. & Loan Assn. 
vy. Department of Banking ~__.--_.----...-----_. 
Compliance with mandatory provisions of cited stat- 
ute requiring administrative agency to adopt ap- 
propriate rules of procedure for notice and hearing 
necessary to give validity to its action when notice 
and hearing essential to due process. First Fed. 
Sav. & Loan Assn. v. Department of Banking -___ 
In absence of violation or infringement of constitu- 
tional right, no relief may be had under Post Con- 
viction Act. State v. Whited ~-...---.__.-_______ 
Under Constitution of Nebraska, railway commis- 
sion has plenary power to regulate common carriers. 
Radio-Fone, Inc. v. A. T. S. Mobile Telephone, Inc. _ 
Constitutionally created powers and duties of rail- 
way commission include regulation of rates, service, 
and control of common carriers. Radio-Fone, Inc. 
v. A. T. S. Mobile Telephone, Inc. ___..--__-______ 
When defendant voluntarily and understandingly en- 
ters plea of guilty with full knowledge and under- 
standing of prior violation of his constitutional 
rights, plea of guilty waives such rights. State v. 
Clifton: 22 c2css5334e socen oe Se 
Tenant on school lands has compensable interest in 
nature of property interest in “improvements” cov- 
ered by statute and placed by him on such lands 
prior to September 14, 1953, in accordance with 
statute, notwithstanding subsequent declaration of 
unconstitutionality of such statute for lack of due 
process. State v. Rosenberger _.._.-______________ 
Constitution of Nebraska does not permit taking 
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of private property for private use. ‘Moritz v. Bugle- 
WICZ soo asc ncnestel he Soe aobbes twee S oh asd 
Section 39-1713, R. R. S. 1948, which provides pro- 
cedure for establishing public road to isolated land, 
constitutional. Moritz v. Buglewiez -.------.---_ 
In order to justify courts in declaring invalid as 
delegation of legislative power a statute conferring 
particular duties or authority upon administrative 
officers, must clearly appear beyond reasonable doubt 
that duty or authority so conferred is power that 
appertains exclusively to legislative department, and 
conferring not warranted by provisions of Constitu- 
tion. Shear v. County Board of Commissioners .___ 


Continuances. 


1. 


wo 


Contracts. 


1, 


Q 


Not every denial of request by accused for contin- 
uance violates due process; denial may honor due 
process, although failure of evidence or defense with- 
out counsel results. Answer must be found in cir- 
cumstances, particularly in reasons presented at time 
request denied. State v. Kirby --__..__-___..-.__ 
Motion for continuance addressed to sound discretion 
of court; in absence of showing of abuse of discre- 
tion, ruling on motion for continuance not disturbed. 
Jindra v. S. M. S. Trucking Co. _..__~___________ 


Ordinarily no duty upon contractor engaged in con- 
struction work upon public highway to erect struc- 
ture that will prevent forcible entry into area of 
construction. Gorges v. Dobson Bros. Constr. Co. _ 
Lien of materialman for material furnished con- 
tractor not dependent upon contract existing between 
materialman and owner; lien given because material 
furnished used in construction of building or other 
structure. Paxton & Vierling Steel Co. v. Barmore 
Cited statute makes no requirement concerning con- 
tract between materialman and contractor; if con- 
tract and delivery, or furnishing under it, sufficient 
to create indebtedness or liability, sufficient to create 
lien. Paxton & Vierling Steel Co. v. Barmore _._- 
In suit where specific performance granted, all dam- 
ages growing out of defendant’s breach of contract 
litigable in specific performance action; separate 
subsequent actions to recover different elements of 
such damages for same breach cannot be maintained. 
Sechovec v. Harms ________.._-___ 
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Policy of insurance given effect according to ordi- 
nary sense of terms used, and, if clear, applied ac- 
cording to their plain and ordinary meaning. Ly- 
dick v. Insurance Co. of North America —.---~--~- 
Where insurance policy limits liability to direct loss 
or damage, general rule that if windstorm combines 
with hazard expressly excluded from policy coverage 
to produce loss, insured may not recover. Lydick 
v. Insurance Co. of North America ~-~-~----~--~- 
Policy of insurance considered as any other contract 
to give effect to intention of parties at time made 
as expressed therein; language of it considered not 
in accordance with what insurer intended words to 
mean, but what reasonable person in position of in- 
sured would have understood them to mean. Hart- 
ford Acc. & Ind. Co. v. Olson Bros., Inc. .---.---- 
Exclusion in liability policy excluding from coverage 
injury to or destruction of any goods sold or work 
completed by named insured out of which accident 
arises eliminates any coverage for injury to or de- 
struction of product furnished or work completed by 
named insured. Hartford Acc. & Ind. Co. v. Olson 
Bros; ING: se hashes jae oc leet ca cuseeSdeees 
Under exclusion in liability policy excluding from 
coverage injury to goods sold or work completed by 
named insured, if defect in product furnished or work 
completed by named insured causes damage to other 
property, no coverage for such damage to other prop- 
erty. Hartford Acc. & Ind. Co. v. Olson Bros., Inc. 
Measure of damages for breach of contract for spe- 
cific work at agreed price is difference between stip- 
ulated price and cost of completing work. Sinnett 
v. Dial Constr. Co. _---__--------___-_ ee 
Undisclosed principal ordinarily bound by contracts 
made on his account by agent acting within his 
authority. Mintken v. Nebraska Surety Co. --___- 
Generally held that necessity of obtaining approval 
of railway commission to transfer certificate of 
public convenience and necessity does not preclude 
court of equity from decreeing specific performance 
of agreement to transfer such certificate, subject to 
approval by commission. Schmer v. Abler ___-.--. 
Railway commission does not have authority to de- 
termine validity of contracts for purchase of cer- 
tificates of public convenience and necessity. Schmer 
ve Abler 22s. fos Sct ote eh oe i Pe 
Existence of dispute regarding enforceability of con- 


97 


97 


179 


179 


179 


190 


215 


245 


245 


Vou. 187] INDEX 


15. 
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22. 


tract for transfer of certificate of public convenience 
and necessity does not deprive railway commission of 
power to approve transfer. Schmer v. Abler --_. 
An account stated is agreement, express or implied, 
between parties, who have had previous transactions 
with each other, fixing and determining amount due 
from one to other. Hansen v. Abbott -_-.-.--.--- 
In creating an account stated, minds of parties there- 
to must meet and understand that final adjustment 
of respective demands of each upon other being made. 
Hansen v. Abbott _..--_.---.----_--_-------_----- 
In absence of fraud, mistake, or duress, giving of 
check by debtor to creditor in payment of ac- 
count, without clearly defined reservations, ordinar- 
ily creates an account stated. Hansen v. Abbott -_ 
Right of workman to sue railroad company for 
wrongful discharge not dependent upon prior ex- 
haustion of administrative remedies under Railway 
Labor Act and collective bargaining agreement, pro- 
vided he has elected to consider employment at end 
and does not seek reinstatement. Poppert v. Brother- 
hood of R. R. Trainmen ~___-~----..--_-------.-- 
Right of member to sue his union not dependent upon 
prior exhaustion of administrative remedies under 
Railway Labor Act and collective bargaining agree- 
ment as these procedures have no reference to dis- 
putes between member and union. Poppert v. 
Brotherhood of R. R. Trainmen --__.-.---------- 
Delivery of life insurance policy and acceptance of 
premiums raise presumption that all conditions pre- 
cedent such as continued insurability met; this pre- 
sumption sufficient to sustain plaintiff’s burden of 
proof unless defendant introduces evidence to rebut 
it. Ortega v. North American Co. for L. & H. Ins. _ 
In absence of fraud or misrepresentation, health de- 
fect existing but undetected on date of medical 
examination cannot later be advanced as breach of 
continued insurability clause. Ortega v. North 
American Co. for L. & H. Ins. __--~_-_---_-_-____-- 
If medical examination made by insurer, either with 
knowledge of illness of applicant thereby disclosed 
or without discovery of pathological condition which 
in fact existed, and thereupon issues policy of in- 
surance, should not be allowed to repudiate liability 
by reason of defective health of insured at time of 
examination, in absence of fraud or misrepresenta- 
tion. Ortega v. North American Co. for L. & H. Ins. 
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Generally, applicant for insurance has no duty to 
inform insurer of new information about his health 
where insurer fails to inquire into existence of any 
new information after medical examination. Ortega 
v. North American Co. for L. & H. Ins. -----_----.- 
In construing writing, words used should be given 
their ordinary and popularly accepted meaning in 
absence of explanation or qualification. Rogers 
va Neiman. 222256 ooo Jee ets ee ike eke 
Provision in lease granting lessee option to pur- 
chase in event “the lessors shall place the premises 
up for sale’ does not apply to sale of undivided 
interest in premises by one lessor to another lessor. 
Rogers v. Neiman ~-------.--------.--------_--- 
Agreement in many respects is law of partnership. 
Bailey v. MeCoy -----.-----.----.--------------- 
In service partnership agreement with provision that 
partners base payment for good will on annual in- 
come, word “income” ordinarily imports net profits. 
Bailey v. McCoy ~__--.-------..----------------- 
Objectively reasonable expectations of beneficiary- 
insured regarding terms of his insurance contract 
ordinarily will be honored. Nile Valley Coop. B. & 
M. Co. v. Farmers Elevator Mut. Ins. Co. --------- 
Applicable part of “full reporting” clause in de- 
fendant’s policy of provisional fire insurance is- 
sued to plaintiff construed to limit liability to that 
proportion of any loss which last reported value 
bears to actual value at time of report, provided 
liability does not exceed amount stated in schedule 
endorsement of policy. Nile Valley Coop. G. & M. 
Co. v. Farmers Elevator Mut. Ins. Co. -....---~-.. 
Where applicable statutory provision conflicts with 
provisions of insurance policy, statute and not in- 
surance policy controls. Rudder v. American Stand- 
ard Ins. Co. of Wisconsin _._-.-._._._--_--.--_-_. 
Where words of statute plain, direct, and unam- 
biguous, no interpretation needed to ascertain mean- 
ing. Rudder v. American Standard Ins. Co. of 
Wisconsin: 22sc2cn esc ce ee 
Rules of interpretation resorted to for purpose of 
resolving ambiguity in statute, and not of creating 
it. Rudder v. American Standard Ins. Co. of Wis- 
consin 
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Counties. 


Courts. 


1, 


unless otherwise agreed or endorsement usually in- 
cident to performance of acts he is authorized to 
perform for principal. Farmers Union Coop Assn. 
v. Commercial State Bank ~..__.----------------- 
If agent within his authority receives cash for en- 
dorsement and delivery of commercial paper pay- 
able to principal, payer not responsible for pay- 
ment of amount to principal or its application to 
principal’s uses. Farmers Union Coop Assn. v. Com- 
mercial State Bank ~__-.---__---__-------------- 


Powers of county board of equalization, under pro- 
visions of nonresident high school tuition act, min- 
isterial only and has no standing to question dis- 
cretionary legislative powers of school district. 
Werth v. Buffalo County Board of Equalization ____ 
County board of equalization must, in determining 
mill levy under provisions of nonresident high school 
tuition act, deduct from total requirements of fund 
any balance which remains after all claims for pre- 
ceding fiscal year have been paid. Werth v. Buffalo 
County Board of Equalization ..._.-_.__...-.---__ 
What is public good as relates to zoning ordinances 
affecting use of property primarily matter lying 
within discretion and determination of municipal 
body to which power and function of zoning com- 
mitted; unless abuse of discretion clearly shown, not 
province of courts to interfere. J. W. Auto Parts, 
Ine. v. City of Omaha _-.-__-- 2 
Legislature has complete power and authority to 
prescribe qualifications for office of county assessor, 
limited only by requirement that such conditions of 
eligibility shall not be unreasonable. Shear v. Coun- 
ty Board of Commissioners ~__-...-..-..----_.-- 


Where court of equity properly acquired jurisdiction 
in suit for equitable relief, will make complete ad- 
judication of all matters properly presented and in- 
volved in case and ordinarily grant such relief, legal 
or equitable, as required and thus avoid unnecessary 
litigation. Sechovee v. Harms __.-_____._----___ 
Where court of equity obtains jurisdiction of cause 
for any purpose, may retain it for all and proceed 
to final determination of case, adjudicate all mat- 
ters in issue, and thus avoid unnecessary litigation. 
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Freeman y. Rose -_------.-_------~-------~------- 
Courts take judicial notice of ordinary costs of liv- 
ing and dental, medical, and other familiar costs of 
living. Benton v. Benton _-.______.--.-._-.___--- 
Court of equity will not grant injunctive relief un- 
less shown that injury has been or will be suffered 
by party seeking such relief. Muchemore v. Heflin 
Injunction will not be granted unless right is clear, 
damage irreparable, and remedy at law inadequate 
to prevent failure of justice. Muchemore v. Heflin _ 
Supreme Court may reduce sentence when in its 
opinion sentence excessive. State v. Nuss -_..--_. 
Abuse of discretion for trial court to refuse to per- 
mit amendment in furtherance of justice. Poppert 
v. Brotherhood of R. R. Trainmen _______-_-_____ 
Where irreconcilable conflict in evidence on material 
issue, Supreme Court will, in determining weight 
of evidence of witnesses, consider fact that trial 
court observed them and their manner of testifying 
and must have accepted one version of facts rather 
than other. Zadina v. Weedlun ______-_-__-_______ 
Whether defendant sentenced or placed on probation 
matter within discretion of trial court. State v. 
Gutierrez -.--._..----_.-..------------------- 
Statute provides that Supreme Court may reduce 
sentence rendered by district court against accused 
when in its opinion sentence excessive, in which 
event it renders such sentence as may be warranted 
by evidence. State v. Leadinghorse ___._____.-.-. 
Where punishment of offense created by statute left 
to discretion of district court to be exercised within 
certain prescribed limits, sentence imposed within 
such limits not ordinarily disturbed where no abuse 
of discretion. State v. Leadinghorse ~-_..-_-____ 
In examining statute to ascertain intent of Legis- 
lature, courts will not examine operative provision 
without likewise examining provision enumerating 
exceptions, and statute considered as whole, in light 
of objects and purposes of act. State v. Neal ____ 
Entertainment of belated motion to strike testimony, 
no proper objection having been previously made, 
discretionary with trial court. Kohler v. Ford Motor 
COs £22 ob shes Be oe 8 SR ee 
In construing writing, words used should be given 
their ordinary and popularly accepted meaning in 
absence of explanation or qualification. Rogers v. 
Neiman: .2s2s2-s25--echel ol secsleslU cu sescsbsul 
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Special findings by district court ordinarily un- 
necessary unless party requests them with view of 
excepting to decision of court upon question of law 
involved in trial. Bailey v. McCoy ------~------- 
District court may determine any controversy be- 
tween parties before it, when can be done without 
prejudice to rights of others, or by saving their 
rights; but when determination of controversy can- 
not be had without presence of other parties, court 
must order them brought in. Bailey v. McCoy —_-- 
What is public good as relates to zoning ordinances 
affecting use of property primarily matter lying 
within discretion and determination of municipal 
body to which power and function of zoning com- 
mitted; unless abuse of discretion clearly shown, not 
province of courts to interfere. J. W. Auto Parts, 
Inc. v. City of Omaha ~_-----___-__-~~----------- 
Jurisdiction of Supreme Court over appeals from 
district court based on final judgments or orders; 
order that affects substantial right in special pro- 
ceeding final. Grantham v. General Telephone Co. - 
Ordinary burdens of trial insufficient for Supreme 
Court to classify otherwise interlocutory or partial 
summary judgment with orders that affect sub- 
stantial rights. Grantham v. General Telephone Co. 
Rule for consideration of motion for judgment not- 
withstanding verdict stated. Schleusener v. Ne- 
braska Tractor & Equipment Co. --..-_----..---_ 
Trial court in criminal case has large, though not 
unlimited, discretion in granting or refusing per- 
mission to ask witness leading question; discretion 
legal one and subject to proper limitations. State 
v.. Hoffmeyer® 2025.5 50222 coos tk soc eh ee een 
Request for change of venue in criminal case ad- 
dressed to sound discretion of trial court, and its 
ruling thereon will not be disturbed unless abuse of 
discretion shown. State v. Hoffmeyer -_-....___-. 
In absence of request for cautionary instruction with 
relation to previous similar offenses, not error for 
trial court to fail to give such instruction. State 
vi: Randall) 2220225202 .sso22.2- seu so seb oesee 
Duty of court not only to instruct as to what con- 
stitutes voluntary confession, but also to instruct 
jury to disregard alleged confession if found to be 
involuntary. State v. McDonald ~~ -__--__._____. 
Extent to which witness on redirect examination 
may explain testimony elicited on cross-examination 
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lies primarily in discretion of trial court. State v. 
Mellman 22-20 ees es 
In criminal prosecution where State witness testi- 
fied to hearsay on cross-examination, discretion over 
objection to permit hearsay on redirect examination 
limited. State v. Fellman —~-----_.----.---------- 
Confirmation of judicial sale within discretion of 
trial court. Hollstein v. Adams ~-...----.._----_- 
Duty of trial court to instruct jury upon issues pre- 
sented by pleadings and supported by evidence. 
Heavican v. Holbrook -----_--__--.-.-.----._-~-- 
District court has jurisdiction to determine plain- 
tiff’s right to assume and hold office of county as- 
sessor under plaintiff’s petition for writ of man- 
damus praying for appropriate injunctive relief. 
Shear v. County Board of Commissioners ~.._____ 
In order to justify courts in declaring invalid as 
delegation of legislative power a statute conferring 
particular duties or authority upon administrative 
officers, must clearly appear beyond reasonable doubt 
that duty or authority so conferred is power that 
appertains exclusively to legislative department, and 
conferring not warranted by provisions of Constitu- 
tion. Shear v. County Board of Commissioners ___~ 


Suits. 

Judgment creditor of beneficiary may bring credi- 
tor’s suit to require distributive share in estate be 
applied toward payment of judgment. Steven v. 
Word? .2s2222 Sota cies ea eo er 
Judgment creditor who brings creditor’s suit ob- 
tains lien against fund from time of commencement 
of suit. Steven v. Ford ~------------.--------.-_. 
Judgment creditor who intervenes in creditor’s suit 
obtains lien against fund from date of intervention. 
Steven v. Ford ..___.-----.- 


Criminal Law. 


1. 


In passing on validity of search warrant, court may 
consider only information brought to attention of 
magistrate. Rules stated for sufficiency of affi- 
davit of tip from informant. Affidavits for search 
warrants must be tested in common sense, realistic 
fashion. State v. Holloway ~.______----_-________ 
Recital of some of underlying circumstances in affi- 
davit for search warrant essential if magistrate per- 
forms his detached function; mere affirmance of be- 
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6. 


10. 


11. 


12. 


lief or suspicion not sufficient. State v. Holloway -- 
State has burden of establishing legal sufficiency of 
consent to search and seizure; existence and volun- 
tariness of consent question of fact. State v. Hol- 
loWaY> (teense oes ee wee et et o kes i ey 
Consent freely and intelligently given by proper 
person may operate to eliminate any question other- 
wise existing as to propriety of search and seizure. 
State v. Holloway ~---_--..---_-----_-----------.- 
Under stated circumstances, defendant had no stand- 
ing to challenge legality of search and seizure. State 
Vi, Holloway) 2220250) 28 0 Se Se eS ee ek 
In order to deny claim to privilege against self- 
incrimination by witness, must be perfectly clear to 
trial judge, from careful consideration of all circum- 
stances in case, that witness mistaken and answer 
or answers cannot possibly tend to incriminate. 
State v. Holloway -_-------_.----..-----___--- 
Plea of guilty must not only be intelligent and vol- 
untary to be valid but record must disclose defendant 
entered plea understandingly and voluntarily. State 
Vs; POMS OM etek ints Se lene ok roe on A 
Motion to withdraw plea of guilty sustained only 
if defendant proves withdrawal necessary to cor- 
rect manifest injustice and defendant must estab- 
lish such ground by clear and convincing evidence. 
State v. Johnson -_-_.-----..--------~~--_-..--.- 
Motion for change of venue in criminal case ad- 
dressed to sound discretion of trial court; its ruling 
thereon not disturbed unless abuse of such discretion 
disclosed. State v. Goham _.___---~----_--~------~_ 
State vs Blatt<<Li2ss ooo cece beet k es es 
State v. Hoffmeyer ~--._..----_.-----_...-.-__u- 
Where criminal statute amended by mitigating pun- 
ishment after commission of prohibited act but be- 
fore final judgment, punishment that provided by 
amendatory act unless Legislature specifically pro- 
vided otherwise. State v. Goham ~---_._--~_.-.- 
Purpose of kidnapping in every instance to make 
possible to commit some other crime; very nature 
therefore embraces other crimes as well as that of 
kidnapping. Penalties of kidnapping intentionally 
more severe than other crimes which may be in- 
cluded because of consequences which often result 
from its perpetration. State v. Goham ____________ 
Charge of inadequate representation can prevail 
only if can be said that what was or was not done 
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by defendant’s attorney for client made proceedings 
farce and mockery of justice, shocking to conscience 
of court. State v. Goham __...__-----_-----.-_-_-- 
Secretary of Interior having failed to accept offer 
of retrocession embraced in Legislative Resolution 
87, Eightieth Session, Nebraska Legislature, 1969, 
before withdrawn by Legislative Resolution 16, 
Eighty-second Session, Nebraska Legislature, 1971, 
18 U. S. C. A., section 1162, still applicable in Ne- 
braska. State v. Goham —___.~-..------------._-_ 
State v. Tyndall _-------__..--_---------_ ee 
Habitual criminal act does not create new and sepa- 
rate criminal offense for which person may be sepa- 
rately sentenced; merely provides that repetition 
of criminal conduct aggravates guilt and justifies 
greater punishment than ordinarily considered. State 
v.. “Tyndall: 22 sss0 be ee to 
When indigent defendant has made known to court 
he desires to appeal his conviction, that appeal must 
ordinarily be granted at public expense and cannot 
be defeated either by court or lack of action on part 
of his attorney. State v. Myles --__-----___._-____ 
In post conviction proceeding, petitioner has burden 
of establishing basis for relief. State v. Myles ____ 
When defendant seeks to appeal original proceed- 
ings pertaining to his conviction and fails to show 
good faith action and that appeal has merit, has 
failed to sustain required burden of proof. State 
Vi Mylés? fotos wae gent i fo 
When accused committed offense of murder, State 
of Nebraska was exercising exclusive jurisdiction 
over criminal acts in Indian territory in Nebraska. 
Robinson v. Sigler _-..._..-----.-_-__-____- 
Constitutional provision that amendatory act con- 
tain section amended not applicable to independent 
act complete in itself. State v. Greenburg ________ 
Constitutional provision applicable to act not com- 
plete in itself, but relates to other existing statutes 
by changing them in part so that changes and ex- 
isting provisions result in connected piece of legis- 
lation covering same subject matter. State v. 
Gréenburg 2/223 2 stsewowee Sooo So So oon 
Chapter 197, Laws 1969, declared unconstitutional 
as in violation of Article III, section 14, Constitution 
of Nebraska. State v. Greenburg ___._..... 
Ordinarily, if amendatory act invalid, original stat- 
ute remains in effect. State v. Greenburg 
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24, 


25. 


26. 
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28. 


29. 


30. 


31. 


82. 


83. 


Reference to section 28-472.03, R. S. Supp., 1969, 
in section 28-470, R. S. Supp., 1969, surplusage. 
State v. Greenburg —-__-_-____-.----------------- 
Duty of prosecuting attorney to conduct trial in 
such manner as will be fair and impartial to rights 
of accused, no matter how guilty he may be. State 
Ven PMI ans lee SSN he 
Conviction under section 28-472.03, R. S. Supp., 
1969, will be affirmed where record sufficient to 
sustain conviction under section 28-470, R. S. Supp., 
1969. State v. Smith _--.---..-_-_.---__----_ 
In prosecution for burglary, witness who only re- 
ceiver of stolen property or accessory after the fact 
not accomplice of defendant. State v. Holoubek _. 
Sentence imposed within statutory limits not dis- 
turbed for excessiveness in absence of abuse of dis- 
cretion. State v. Holoubek —~..---._.-__-_~--.--__ 
State v. Saxon ~-.--.-._-_-_-------- ~~ 


Information alleging conduct prohibited generally 
by one statutory section and specifically by another 
section charges offense under specific section. State 
V.; Wckstein: 2-2-3225 ck osece ss ect eect cu es 
Standard for determining validity of guilty plea 
whether plea represents voluntary and intelligent 
choice among alternative courses of action open to 
defendant. State v. Gray -.-------.---...------_ 
State v. Saxon —~-.-..-------_----__-------- 
Refusal of trial court in criminal case to direct pros- 
ecutor to accept offer by defendant to stipulate to 
essential element of alleged offense ordinarily con- 
stitutes no ground for new trial. State v. Narcisse 
Testimony of alleged victim in criminal prosecution 
for sodomy with human being insufficient for con- 
viction unless corroborated in accordance with rules 
pertaining to other sexual offenses. State v. Nar- 
C1880: (asses ok eb en St eet 
Supreme Court may reduce sentence when in its 
opinion sentence excessive. State v. Nuss .-_-____ 
State--v.. Keck: 2.2 se 25 esk soe eee esas 
Standards applicable to waiver of right against self- 
incrimination established by Miranda v. Arizona, 
384 U. S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 
A. L. R. 3d 974, June 18, 1966, do not have retro- 
active application. State v. Hatten ~_____________ 
Defendant may waive constitutional right or guar- 
antee provided done so knowingly and voluntarily. 
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State’ -v:, Hatten: 22. s- 2c ese 
Burden of proof in post conviction hearing on peti- 
tioner. State v. Hatten ~-_-----------------~---- 
Attorney not deemed ineffective to point of impair- 
ment of constitutional rights of client by viewing 
his advice retrospectively. State v. Hatten ---_.- 
Under provisions of cited statute, determination that 
accused mentally incompetent to stand trial effective 
as of date of determination and operates to suspend 
criminal proceedings until disability removed; does 
not invalidate prior proceedings nor constitute find- 
ing or determination that accused insane or incom- 
petent to stand trial or assist in own defense at 
any prior time. State v. Klatt ~---._------------ 
Defendant in criminal action presumed sane until 
defendant produces evidence of insanity at time of 
alleged crime; if any evidence produced, State must 
then sustain burden of producing evidence that de- 
fendant sane at time of crime beyond reasonable 
doubt. State v. Klatt  -_.---_---___.__------~u___ 
Verdict of finder of fact on issue of insanity will 
not be disturbed unless insufficient evidence to sup- 
port findings. State v. Klatt -------..-------_--- 
Question of whether legal sanity of accused estab- 
lished beyond reasonable doubt at trial one of fact 
to be determined by trial court when jury waived; 
where substantial evidence to sustain finding of trial 
court on that issue, that determination not disturbed 
on appeal. State v. Klatt ~-----_------------_._- 
Where classification or degree of crime depends upon 
determination of certain minimal value of property 
and there is market for that type of property, State 
must present proof by competent evidence that mar- 
ket value of property at time and place of crime 
charged equal to or exceeded designated minimal 
value. State v. Hayes --------------_-~.--__--__ 
Not province of Supreme Court to pass on credi- 
bility of witnesses or weigh evidence in criminal 
ease, State v. Warner —_.-_-.----~__-_._--___-___ 
State v. Walker ~-----_-------~---- 
State v. Bohannon —_-----__-- ~~~ ----..--------- 
Possibility that stolen truck might be abandoned 
later not defense to charge of auto theft. State v. 
Warher. 220500 Se Ce Stes cn eee 
Trailer which is used as office may be subject of 
burglary under cited statute. State v. Warner ____ 
In absence of request, trial court not required to 
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46. 


AT. 


48. 


49. 


50. 


51. 


52. 


53. 


54. 


55. 


instruct in regard to lesser included offenses. State 
Vii Warmer oo oe Se oo se eee S 
No person who as result of mental disease or defect 
lacks capacity to understand proceeding against him 
shall undergo sentence for commission of offense so 
long as such incapacity endures. State v. Saxon __ 
Discretionary with district court to hold hearing sua 
sponte on mental competency of defendant to under- 
go sentence for commission of offense. State v. 
MAXON: Los sce2 Hees St toe ese a eS 
Accused without counsel and in custody for inter- 
rogation may effectively waive privilege against self- 
incrimination without receiving Miranda warnings. 
State:-V. Russo. 222-2525. o5sb le ee he 
Among intervals ordinarily to be excluded in com- 
putation of time for speedy trial are delay result- 
ing from (1) other proceedings concerning defend- 
ant or (2) continuance granted at request or with 
consent of defendant. State v. Russo __-_-.______ 
If court has instructed jury generally on law and 
has not withdrawn any essential issue from con- 
sideration by jury, error cannot be predicated on 
failure to charge on some particular phase of case 
unless proper instruction requested by party com- 
plaining. State v. Russo ~____.-____ 
Conviction obtained through use of false testimony, 
known by State to be such, in violation of Four- 
teenth Amendment to Constitution of United States. 
State v. Ford ~--------_____---__-i 
Resolution of conflicts and inconsistencies in testi- 
mony of witness question of fact for jury; jury’s 
function to determine which, if any, of inconsistent 
statements of witness is true. State v. Ford ____ 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could properly 
find guilt beyond reasonable doubt. State v. Small 
State v. Black Bear -_-__-_.._-______- 
State v. Waters -------- 1 
State v. Fellman ~-_~__-~~- 0-2 
State v. Alcorn ~.----W--__-_o- ~~ 
Accused not free to manipulate his right to counsel 
for purpose of obstructing orderly procedure or other 
phases of judicial administration. State vy. Kirby __ 
Not every denial of request by accused for contin- 
uance violates due process; denial may honor due 
process, although failure of evidence or defense with- 
out counsel results. Answer must be found in cir- 
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cumstances, particularly in reasons presented at time 
request denied. State v. Kirby -------_-~-~..-.--- 
Defendant in criminal case not constitutionally en- 
titled to demand proportionate number of his race 
on jury which tries him nor on venire or jury roll 
from which petit jurors drawn. State v. Gutierrez — 
To be constitutionally impermissible, exclusion of 
any given sector of population from jury duty must 
be purposeful or intentional. State v. Gutierrez —_ 
Use of voter registration lists or poll books for jury 
selection systems constitutionally permissible. State 
v.; Gutiertez. 2225-50 bolo. sock sok eee Sas eee 
Nebraska system of selecting jurors clearly within 
constitutional limits. State v. Gutierrez _---____. 
Proof that exhibit remained in custody of law en- 
forcement and court officers sufficient to prove chain 
of possession. State v. Gutierrez ~-_-.._---._--_ 
Where sentence imposed within statutory limits, will 
not be disturbed in absence of abuse of discretion. 


State v. Gutierrez ~--..--------------------~---- 
State v. Escamilla ~..-------__--__--~-_--_----_. 
State v. Jurgens ~_---__~-~_---------------~.---. 
State v. Williams ~_---~----.---_--~---~_------- 
State: v, .Melvin: ..----22-- 220225 n coc enceen 
State v. Middleton ~~~ .----_--~__--__-~----2 


If while criminal proceedings pending, facts brought 
to attention of court, either from own observation 
or from suggestion of counsel, which raise doubt as 
to sanity of defendant, question should be settled 
before further steps taken. State v. Boston __.._. 
Except as otherwise provided by statute, matter of 
granting hearing on issue of competency to stand 
trial rests in discretion of trial court. State v. 
Boston: 22022225052 sss Seb ee sect ee 
Means employed in resolving question of sanity dis- 
cretionary with court. State v. Boston —-..__--__ 
Conviction based on eyewitness identification at trial 
following pretrial identification by photograph will 
be set aside on that ground only if photographic 
identification procedure so impermissibly suggestive 
as to give rise to very substantial likelihood of ir- 
reparable misidentification; each case must be con- 
sidered on own facts. State v. Moss -_-.--___.____ 
Counsel for accused not required to be present at 
time of out-of-court photographic identification, re- 
gardless of whether accused in custody or not. State 
Vi, MOSS: co2essc2 suchas eet es nt 
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67. 
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74, 
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78. 


In determining sufficiency of evidence to sustain con- 
viction in criminal prosecution, not province of Su- 
preme Court to resolve conflicts in evidence, pass 
on credibility of witnesses, or weigh evidence. State 
Wi GarZa> occ. See stecset i cole tee 
State v. Adams —-~..-.-----..~----~--------+--+---~. 
State v. Simons ~.----~.-----------------~~----~--- 
In prosecution for rape, corroboration as to material 
facts and circumstances which tend to support tes- 
timony of complaining witness sufficient. State v. 
Gar7a! sce sees es 2 ooskk ec bce wes ete eae es 
Question, summary in nature and including state- 
ment as to ultimate fact, although improper, not 
prejudicial where witness testified in detail as to 
facts constituting offense. State v. Garza .---.-.. 
Failure to require opinion of medical expert witness 
be based upon reasonable medical certainty not prej- 
udicial where witness testified to objective find- 
ings and answer expressed positive opinion. State 
Vi, Garza... soccce echo ee ene etic oo Se 
Crime must be defined with sufficient definiteness 
to inform reasonable men what conduct will render 
them liable to punishment. State v. Neal -.-.__.- 
Constitutional standards of due process require penal 
statute be sufficiently clear so person of ordinary 
intelligence has fair notice of what exactly forbid- 
den conduct under act. State v. Neal __..___-.___ 
In construing penal statute, Supreme Court will give 
it interpretation which meets constitutional require- 
ments if can reasonably be done. State v. Neal —. 
Penal statute presumed constitutional and uncon- 
stitutionality must be clearly established before Su- 
preme Court authorized to declare it void. State 
Vi Neal: 22% soc eb ees bo Se eee eee see be 
Cited statute requires in interpretation of penal stat- 
ute, language of statute be construed by taking into 
consideration context and subject matter relative to 
which they are employed. State v. Neal .-_______ 
In examining statute to ascertain intent of Legis- 
lature, courts will not examine operative provision 
without likewise examining provision enumerating 
exceptions, and statute considered as whole, in light 
of objects and purposes of act. State v. Neal ____ 
Term “unlawfully” word of common usage and as 
such need not be specifically defined in instruction 
or statute. State v. Neal ~____----.-_._._______ 
Person charged with crime may be convicted on 
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circumstantial evidence only. State v. Lowrey _--- 
Activities of thief ordinarily secretive and not usu- 
ally carried out in presence of witnesses; when 
commission of offense carried out in such manner, 
circumstantial evidence necessarily only evidence 
available, and where many circumstances pointing 
to guilt of defendant, question for jury under proper 
instructions safeguarding rights of defendant. State 
Vi “Lowery: 22. 22 pce ne eee eck 
Lesser included offense one which includes some of 
elements of crime charged without addition of any 
element irrelevant to crime charged. State v. 
Mscamilla:. 2 sion cece ee oe eke eect ses ceocs 
Asking of improper questions of witness to which 
objections sustained by court not prejudicial error 
in absence of showing that defendant thereby de- 
prived of fair and impartial trial. State v. Es- 
camilla: (22562 coun cS seco. Ose eck eee 
Test by which jury shall determine sufficiency 
of circumstantial evidence in criminal prosecution 
whether facts and circumstances tending to connect 
accused with crime charged of such conclusive nature 
as to exclude to moral certainty every rational 
hypothesis except that of guilt. State v. Escamilla 
Right of indigent to counsel does not give unbridled 
right to be represented by counsel of own choosing. 
State:<v2 Bratton: <2.22<.0-% 2 o2o4 eo sole et ese 
Right of indigent to counsel cannot be manipulated 
so as to obstruct orderly procedure in courts or in- 
terfere with fair administration of justice. State 
Vs Bratton: 2. 22h oh es cee ee 
When defendant becomes dissatisfied with court- 
appointed counsel, unless he can show good cause 
to court for removal of counsel, his only alternative 
to proceed pro se if competent to do so. State v. 
Bratton: (228-2 2esse sees te oe bee 
In-court identification evidence admissible where such 
identification made on basis independent of tainted 
lineup. State v. Evans ~~. ~---_.-~-------.---__.- 
Primary factor in determining whether independent 
basis for in-court identification exists is opportunity 
afforded witness to observe defendant under circum- 
stances free from taint. State v. Evans ..--_-.___ 
Motion for new trial on ground of newly discovered 
evidence addressed to sound discretion of trial court 
and unless abuse of discretion shown, its determina- 
tion will not be disturbed. State v. Evans _______ 
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New cumulative evidence tendered in support of mo- 
tion for new trial must be so potent that, by strength- 
ening evidence already offered, new trial would prob- 
ably result in different verdict. State v. Evans -- 
New trial not ordinarily granted for newly discovered 
evidence which, when produced, will merely impeach 
or discredit witness who testified at trial. State v. 
Evans: J2:f2o soot. eseia ca eeeetoenacessstsessss 
Common purpose among two or more persons to 
commit crime need not be shown by positive evi- 
dence but may be inferred from circumstances sur- 
rounding act and from defendant’s conduct subse-~ 
quent thereto. State v. Walker ~-.---------.---- 
Staté-:v;. Cook <n. sncoce he se cecccsscuedocesstese 
Participation in criminal intent may be inferred 
from presence, companionship, and conduct before 
and after offense committed. State v. Walker --_- 
Question of whether pretrial photographic identifi- 
cation procedure impermissibly suggestive must be 
determined by evaluation of all surrounding circum- 
stances. State v. Tramble ~-_--.--------.-.--~-.~ 
No right to counsel at pretrial photographic iden- 
tification. State v. Tramble --_---_--.-_-.-.------ 
To justify conviction on circumstantial evidence, 
necessary that facts and circumstances essential to 
conclusion sought be proved by competent evidence 
beyond reasonable doubt, and when taken together 
must be of such character as to be consistent with 
each other and with hypothesis sought to be estab- 
lished thereby, and inconsistent with any reasonable 
hypothesis of innocence. State v. Hickmeier ~..._. 
After jury has considered evidence in light of cir- 
cumstantial evidence rule and returned verdict of 
guilty, verdict on appeal may not, as matter of law, 
be set aside for insufficiency of evidence if evidence 
sustains some rational theory of guilt. State v. 
Hickmeler: (22-26 cs eS ct oe oe et ee 
When fact in issue may be explained by production 
of article or object to which testimony relates, prop- 
er to produce such object or article and exhibit it 
to jury. State v. Eickmeier __..-.--.___.____._. 
Evidence of crime, like one charged against an ac- 
cused, admissible if tends to prove particular crim- 
inal intent necessary to constitute crime charged. 
State<v:.. Moore’ 2. -..ss.usessccesseeon on es 
Whether other crimes too remote determinable by 
exercise of judicial discretion; limits of discretion 
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set by facts of each case. State v. Moore ~.__---- 
Where defendant in criminal case invokes appellate 
jurisdiction of Supreme Court, no post conviction 
remedy then available to him; post conviction remedy 
cumulative, not concurrent. State v. Moore -_---_ 
Where person has no previous intent nor purpose to 
violate law but does so only because persuaded or 
induced to commit act by law enforcement agents, 
he is entitled to defense of unlawful entrapment be- 
eause law as matter of policy forbids conviction. 
State ve Smiths2-.. 22-222 22 3S bo es Se 
Where person already has readiness or willingness 
to violate law, mere fact that officer provides what 
appears to be favorable opportunity for such viola- 
tion, or merely seeks to collect evidence of offense, 
not unlawful entrapment and no defense, State v. 
Smith: 22221 o.5- oe se So eee ce teee ek 
In order to warrant conviction on circumstantial evi- 
dence, circumstances taken together must be of such 
conclusive nature and tendency as to produce reason- 
able and moral certainty in minds of jury beyond 
reasonable doubt that accused committed offense 
charged. State v. Ortiz -_...-------~------------- 
Province of jury to determine circumstances sur- 
rounding, and which shed light upon, alleged crime; 
if, assuming as proved facts which evidence tends 
to establish, they can be accounted for upon no ra- 
tional theory which does not include guilt of accused, 
proof cannot, as matter of law, be said to have 
failed. State v. Ortiz _.--..-----__------------- 
Person of sound mind conclusively presumed to in- 
tend obvious and probable consequences of his volun- 
tary act. State v. Ortiz ~----.-------~--_------- 
Photograph proved to be true representation of per- 
son, place, or thing which it purports to represent or- 
dinarily proper evidence of anything of which it is 
competent and relevant for witness to give verbal 
description. State v. Ortiz ~-------------------_- 
Foundation for admission into evidence of body fluid 
test showing compliance with provisions of cited 
statute sufficient. State v. Lilja ~--------_--.----- 
When defendant seeks to withdraw plea of guilty 
or nolo contendere allegedly made in reliance upon 
promise of prosecutor of recommendation favorable 
to defendant, which promise not kept, burden of proof 
on defendant to prove unfulfilled promise and reli- 
ance thereon. State v. Krug —.----.----------..- 
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119. 


Evidence of commission of other crimes than one 
for which defendant being tried incompetent, irrele- 
vant, and immaterial, and ordinarily prejudicul to 
rights of defendant. State v. Murray ~.---------- 
Competent for prosecution to put in evidence all 
relevant facts and circumstances which tend to estab- 
lish any of constituent elements of crime with which 
accused charged, even though such facts and circum- 
stances may prove or tend to prove defendant com- 
mitted other crimes. State v. Murray _.--~------- 
Suspension of sentence and granting of probation 
discretionary with trial court and in absence of 
abuse of discretion, trial court’s determination will 
not be disturbed. State v. Jurgens ~----...-------- 
State v. Clifton -_.....-------.----.-..~-------~- 
Sentence of imprisonment for stated period should 
be sufficiently certain so that accused and those 
charged with administering sentence may readily 
determine its duration. State v. Jurgens -_..--_.-- 
Rule pronounced in Coleman v. Alabama, 399 U. S. 1, 
90 S. Ct. 1999, 26 L. Ed. 2d 387, that it is necessary 
to supply indigent defendant with lawyer at his pre- 
liminary hearing not retroactive. State v. Whited __ 
Rule announced in United States v. Wade, 388 U. 
S. 218, 87 S. Ct. 1926, 18 L. Ed, 2d 1149, that in- 
court identification inadmissible if tainted by im- 
proper prior lineup or confrontation not retroactive. 
State v. Whited ~.-.._--..-......--.---_...--.-- 
Gist of offense of obtaining money by false pretenses 
is obtaining money of another by false pretenses, 
with intent to cheat and defraud. State v. Bohannon 
To sustain charge of obtaining money by false pre- 
tenses, must be reliance upon representations made, 
and pretense must be effective cause in inducing 
owner to part with his property; however, need not 
be sole moving cause. State v. Bohannon ....___- 
If owner has knowledge of truth, offense of obtain- 
ing property by false pretenses not committed. 
State v. Bohannon ___~----~~--~--~---_..---_-___ 
Intent to cheat and defraud may be proved by cir- 
cumstances surrounding transaction. State v. Bo- 
hannon: “servsstecseeke ees cles shee ele Ses 
Where punishment of offense created by statute left 
to discretion of trial court within prescribed limits, 
sentence imposed within those limits will not be dis- 
turbed on appeal unless appears to be abuse of 
discretion. State v. Andersen 
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State v: “Blunt<2.s2 202605225. oso aes. asue cess 8 631 
State: vi-J0nes* 2.5 Soccer s s e 669 
State v. Thompson ________------~---------.----- 682 


Fact that defendant narcotics addict and experienc- 
ing some symptoms of withdrawal does not invalidate 
plea of guilty where record otherwise indicates plea 
voluntary and entered intelligently and understand- 
ingly. State v. Stapleton ~-.--------------------- 628 
Essential element of crime of robbery that theft be 
accomplished by use of force, violence, or intimida- 
tion. State v. Blunt _____-_---__---------------- 631 
In crime of robbery, force relied upon must be suf- 
ficient to effect transfer of property from victim 
to robber and if sufficient to overcome resistance, 
degree is immaterial. State v. Blunt ~-__....-..- 631 
Voluntary statements made by defendant ordinarily 
admissible, especially when defendant not in custody 
when statements made. State v. Adams -_-____--- 662 
Proper for court to grant charge and sentence con- 
cessions to defendants who plead guilty when inter- 
est of public in effective administration of criminal 
justice would be served. State v. Black Bear ______ 670 
Plea of guilty embodies waiver of every defense to 
charge, whether procedural, statutory, or constitu- 
tional. State v. Mason ~___..--------------------- 675 
For post conviction relief on ground of ineffective 
assistance of counsel, must appear that counsel’s 
assistance so grossly inept as to shock conscience 
of court. State v. Mason __----___---------..-.-. 675 
In warrantless search, controlling factor whether of- 
ficer had reasonable grounds before search to make 
arrest; essential test whether facts available at mo- 
ment of search would warrant man of reasonable 
caution to believe action taken appropriate; exist- 
ence of probable cause must be determined by practi- 
cal, not by any technical, standard. State v. Oltjen- 
brunS: .22S22e85s hc, shee eee ae soc haces 694 
Under cited statute, possession of mini-bike with- 
out certificate of registration prima facie evidence 
of unlawful possession and concealment. State v. 
QOltjenbrums. ---20-22.0) 25-5222 ee ee 694 
When materials in plain sight within motor vehicle 
indicative of criminal offense, subsequent search 
justified and legal. State v. Oltjenbruns __..______ 694 
Under cited statute, guilty knowledge may be estab- 
lished by circumstantial rather than direct evidence. 
State v. Oltjenbruns ---_._-_-_-.._--___ 2-2 ____ 694 
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131. 


132. 


133. 


134. 


135. 


136. 


187. 


138. 


139. 


140. 


Concealment, within meaning of cited statute, simply 
means any possession of goods in such manner as to 
keep them from rightful owner and intent to de- 
prive owner of his property. State v. Oltjenbruns —- 
Function of prosecutor’s opening statement to gen- 
erally state nature of case; within discretion of 
prosecutor how much or how little to comment 
specifically upon evidence to be offered. State v. 
Oltjenbruns: 2-0 2-ssssei sci oce cece cece occu eee ene 
Trial court in criminal case has large, though not 
unlimited, discretion in granting or refusing permis- 
sion to ask witness leading question; discretion legal 
one and subject to proper limitations. State v. Hoff- 
Meer. case ccseuscladdesecdedsesesoch. Aectescacss 
As general rule, evidence of other crimes not admis- 
sible to prove guilt of defendant of particular crime 
charged; are exceptions, however, to rule; such evi- 
dence relevant and admissible if tends to prove par- 
ticular criminal intent which is necessary to consti- 
tute crime charged. State v. Hoffmeyer ___._____- 
Test of sufficiency of circumstantial evidence in 
criminal prosecution whether facts and _ circum- 
stances tending to connect accused with crime charged 
of such conclusive nature as to exclude to moral cer- 
tainty every rational hypothesis except that of guilt. 
State:-v: Morgan 2222 32s 225s esnesceded oe Se les 
When defendant voluntarily and understandingly 
enters plea of guilty with full knowledge and under- 
standing of prior violation of his constitutional 
rights, plea of guilty waives such rights. State v. 
Glifton. ‘sib ss 2A eee ee eee eee ee ee 
Death of defendant pending review on appeal of 
criminal conviction abates not only appeal but also 
all proceedings had in prosecution from its inception. 
State v. Campbell ___--_--_------__--_.-------__--_ 
In absence of request for cautionary instruction with 
relation to previous similar offenses, not error for 
trial court to fail to give such instruction. State v. 
Randall <2.ccese te et sess bee oe ce SS 
Gist of crime of child stealing is malicious, forcible, 
or fraudulent removal of child from custody of its 
legal custodian, with intent to unlawfully detain or 
conceal it from such custodian or parent, and con- 
sent of child immaterial and does not constitute 
defense. State v. Randall __-_-..---_-____________ 
Sentence not involving confinement preferred to 
sentence involving partial or total confinement in 
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absence of affirmative reasons to contrary. State v. 
Shonkwilet: 2. 2222222025 een chosen ee 
Statement by defendant before sentencing that Viet 
Nam war immoral and if drafted he would not bear 
arms in that war does not constitute justifiable 
reason for refusing probation to otherwise quali- 
fied defendant. State v. Shonkwiler -.------_--_ 
Trial court’s finding that in-custody statement of 
accused voluntary must appear from record with 
unmistakable clarity. State v. McDonald ~.-_-.-.__- 
To be admissible, confession must be free and 
voluntary, that is, must not be extracted by any 
sort of threats or violence, nor obtained by any direct 
or implied promises, however slight, nor by exertion 
of any improper influence. State v. McDonald ---- 
Duty of court not only to instruct as to what con- 
stitutes voluntary confession, but also to instruct 
jury to disregard alleged confession if found to be 
involuntary. State v. McDonald _---_---~--------- 
Not proper to allow attorney’s fee in criminal cases 
only for time spent in trial and refuse allowance for 
time or services reasonably and necessarily required 
and performed prior to trial. State v. McDonald _-_- 
In prosecution for larceny in Nebraska, lack of con- 
sent need not be shown in express terms but may 
be inferred from circumstances appearing in evi- 
dence. State v. Simons ---.~-----------.--------- 
Standards Relating to Pleas of Guilty promulgated 
by American Bar Association outline what should 
be minimum procedure in taking of pleas of guilty. 
State v. LeGear ~~__------_-----.---------------- 
Record of arraignment at which plea of guilty en- 
tered must show that court determined was factual 
basis for plea. State v. LeGear _-__-------------- 
Trial court may not rely upon generalized admis- 
sions or statements by defense counsel as method for 
determining is factual basis for plea of guilty. State 
Vv. LeGéar 2.22 suse sud eee ce see Sous eceu sc oeseee 
Extent to which witness on redirect examination 
may explain testimony elicited on cross-examination 
lies primarily in discretion of trial court. State v. 
HellMan:, 22226243 soe estos cheeses seec cesses] 
In criminal prosecution where State witness testified 
to hearsay on cross-examination, discretion over ob- 
jection to permit hearsay on redirect examination 
limited. State v. Fellman ~_-_---------------_--_. 
Ordinarily voluntary intoxication no justification or 
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153. 


154. 
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158. 


159. 


160. 


161. 


162. 


163. 


excuse for crime, but excessive intoxication by which 
person wholly deprived of reason may prevent one 
from having intent charged. State v. Bevins _____-_ 
No denigration of right to trial to hold when de- 
fendant waives his state court remedies and admits 
guilt, he does so under law then existing; further, 
he assumes risk of ordinary error in either his or his 
attorney’s assessment of law and facts. State v. 
Bevins uae ie ee oo ee cca kane eee cesoesles 
Where defendant in criminal action has voluntarily 
paid fine imposed upon him, he waives right of ap- 
peal. State v. Fulton ~__----_-------..----------- 
While mere possession of stolen property standing 
alone insufficient to justify conviction of burglary, 
such possession of property is circumstance which, 
taken in connection with other incriminating evi- 
dence in case may be considered by jury in deter- 
mining question of guilt or innocence of. defendant 
so charged. State v. Cook ---______--_._---------.- 
In order for defendant’s possession of stolen prop- 
erty to be sufficient to support conviction, such pos- 
session must be recent, that is, not too remote in 
time from crime. State v. Cook -.~~.------------- 
Whoever aids, abets, or procures another to com- 
mit any offense may be prosecuted and punished as 
if he were principal offender. State v. Cook —.._.- 
Plea of guilty induced by filing habitual criminal 
charge 3 days before trial not invalid where defend- 
ant represented by counsel and circumstances show 
that plea voluntarily and understandingly entered. 
State v. Reed ~--------.---_______.----------- + 
Technique for deterrence of crime is scaling of penal 
sanctions. State v. Keck ~_------_...------------ 
In passing sentence, proper for trial court to take 
into consideration other offenses that have been 
committed by accused. State v. Melvin ___________- 
Credibility of witnesses and weight of evidence for 
jury to determine in criminal case, and verdict of 
jury may not be disturbed by Supreme Court unless 
clearly wrong. State v. Middleton ___.--..--______ 
In criminal case, Supreme Court will not interfere 
with verdict of guilty based upon evidence unless so 
lecking in probative force that it can say as matter 
of law that evidence insufficient to support finding 
of guilty beyond reasonable doubt. State v. Tolle 
In prosecution for receiving stolen property where 
facts known to defendant such that man of age, 
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intelligence, and experience of defendant would 
know property to have been stolen, jury may 
properly find defendant possessed guilty knowledge. 
State vi Aleorn: 25225-22052 soo ecto cee ante ecs 
Word “receiving” in offense of receiving stolen 
property, essentially means acquisition of control 
in sense of physical dominion or apparent legal 
power to dispose. State v. Alcorn _.-------------- 
Conviction of principal not necessary for conviction 
of aider or abettor. State v. Aleorn ~--_---------~ 
In prosecution for receiving stolen property, convic- 
tion of defendant not dependent upon conviction of 
thief. State v. Aleorn --_----~--.--------------- 


Exclusion in liability policy excluding from coverage 
injury to or destruction of any goods sold or work 
completed by named insured out of which accident 
arises eliminates any coverage for injury to or de- 
struction of product furnished or work completed 
by named insured. Hartford Acc. & Ind. Co. v. 
Olson Bros., Inc. ~------------.-.--.-----------+-- 
Under exclusion in liability policy excluding from 
coverage injury to goods sold or work completed by 
named insured, if defect in product furnished or 
work completed by named insured causes damage to 
other property, no coverage for such damage to other 
property. Hartford Acc. & Ind. Co. v. Olson Bros., 
Ines eoeu20s2 se boss See ene wate esas 
Measure of damages for breach of contract for spe- 
cific work at agreed price is difference between stip- 
ulated price and cost of completing work. Sinnett 
v. Dial Constr. Co, ----------.------------------- 
Court of equity will not grant injunctive relief un- 
less shown that injury has been or will be suffered 
by party seeking such relief. Muchemore v. Heflin — 
Injunction will not be granted unless right is clear, 
damage irreparable, and remedy at law inadequate 
to prevent failure of justice. Muchemore v. Heflin _ 
Where one, knowing and comprehending danger, 
voluntarily exposes himself to it, although not neg- 
ligent in so doing, deemed to have assumed risk and 
precluded from recovery for injury resulting there- 
from. Hollamon v. Eagle Raceway, Inc. ---....- 
One who participates in sport of stock car racing 
assumes ordinary risks of that sport. Hollamon v. 
Eagle Raceway, Inc. ~-----------..----___.---..- 
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Measure of damages for action for wrongful death 
of minor child is pecuniary loss which parent sus- 
tains by reason of being deprived of child’s services 
during his minority and loss of contributions that 
might reasonably be expected to be made after reach- 
ing his majority. State Farm Mut. Auto. Ins. Co. 
Vo elders .ic2fs0. ee ote ge ses te eon te ioe 
Medical or funeral expenses resulting from wrong- 
ful death recoverable as damages in action under 
cited statutes when beneficiaries for whom action 
brought have paid or legally obligated themselves. to 
pay such expenses and may be recovered in separate 
cause of action. State Farm Mut. Auto. Ins. Co. 
WV. pelders: 222525202 2- poet ab Be ee 
Market value of property includes value for any 
reasonable use to which it may be put. Johnson 
v. Nebraska Public Power Dist. _.--..--.---_.._ 
Owner may show all reasonable uses to which land 
adaptable and what lands are worth in view thereof. 
Johnson v. Nebraska Public Power Dist. ~--._.__ 
Evidence in eminent domain case as to valuation 
for future uses must be limited to adaptability of 
land that may be reasonably expected in immediate 
future. Johnson v. Nebraska Public Power Dist. __ 
Weight and credibility of testimony of both lay and 
expert witnesses as to amount of damages sustained 
by landowner peculiarly of local nature to be de- 
cided by jury; verdict will not be overturned if based 
on testimony. Johnson v. Nebraska Public Power 
Dist: 434. ss et oe aot Pt Sa ee 
Fact that jury had opportunity to inspect property 
of significance in determining whether verdict ex- 
cessive. Johnson v. Nebraska Public Power Dist. — 
When evidence in condemnation proceedings con- 
flicting, jury’s verdict will not be set aside unless 
clearly wrong; not for reviewing court to decide 
which testimony jury should believe. Johnson vy. 
Nebraska Public Power Dist. ...-.-.._...---_____ 
Person injured by negligence of another and claim- 
ing right to recover for future pain and suffering 
and permanent disability can recover for such ele- 
ments as evidence shows reasonably certain to be 
experienced in future. Jindra v. S. M. S. Trucking 
COs. eee tot eso a So be ok an 
Failure to instruct jury to return verdict for nom- 
inal damages in action for trespass, where defend- 
ant admitted trespass, error. George Rose Sodding 
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& Grading Co., Inc. v. City of Omaha -_..------- 


Measure of damages for action for wrongful death 
of minor child is pecuniary loss which parent sus- 
tains by reason of being deprived of child’s services 
during his minority and loss of contributions that 
might reasonably be expected to be made after 
reaching his majority. State Farm Mut. Auto. Ins. 
Oo. ¥. Selders:. soso osc seca teen ce eke cece 
Medical or funeral expenses resulting from wrong- 
ful death recoverable as damages in action under 
cited statutes when beneficiaries for whom action 
brought have paid or legally obligated themselves 
to pay such expenses and may be recovered in sep- 
arate cause of action. State Farm Mut. Auto. Ins. 
Go. ve. Selders) 222204528 sice oa Se Sul ee sese 
Where evidence clear that only person within class 
for which action may be brought under cited stat- 
ute guilty of negligence as matter of law, duty of 
court to direct verdict for defendant. Weber v. 
Southwest Nebraska Dairy Suppliers, Inc. ~_-.--- 
Death of defendant pending review on appeal of 
criminal conviction abates not only appeal but also 
all proceedings had in prosecution from its inception. 
State. -v., -Campbell. 2-5 25s. 225 bes 


Debtor and Creditor. 


In absence of fraud, mistake, or duress, giving of 


check by debtor to creditor in payment of account, 
without clearly defined reservations, ordinarily 
creates an account stated. Hansen v. Abbott _-..__ 


Descent and Distribution. 


1. 


Adoption and right to take property by descent or 
inheritance strictly statutory and exclusively within 
legislative control. Neil v. Masterson ~...-_--~--- 
Nebraska, recognizing humanitarian aspects and 
purposes of adoption statutes, gives them liberal 
rather than strict construction. Neil v. Masterson 
Adoption statute must be construed together with 
statutes of descent and distribution. Neil v. Master- 
BON) taste foe st a I Me 
Intention of statute that next of kin of adoptive par- 
ents shall have same right to inherit property from 
adoptive child as they would have from natural child 
of said adoptive parents. Neil v. Masterson __..___. 
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Divorce. 
‘1, Discretion of lower court with respect to awarding 


10. 


11. 


or changing custody and support of minor children 
subject to review; but determination of court not 
ordinarily disturbed unless clear abuse of discretion 
shown or clearly against weight of evidence. Hanson 
V.. Hanson: - soso seasons aes se soseess4 so-so ene 
Ordinarily, custody of minor children awarded to 
mother in divorce action not disturbed unless by 
changed circumstances affirmatively shown that moth- 
er unfit person to have custody or that best interests 
of children require such action. Benton v. Benton — 
Trial court’s order in child support case not over- 
turned unless abuse of discretion by trial court 
found. Benton v. Benton ~_---.-------~--.~------- 
Courts take judicial] notice of ordinary costs of liv- 
ing and dental, medical, and other familiar costs of 
living. Benton v. Benton ~--_..------.---------- 
Father primarily liable for support of his children 
independent of assets of wife and mother. Benton 
Ve ‘Benton. 2222222222 ogo eo ee oo heh ees 
Where divorce decree requiring periodic alimony pay- 
ments contains no provisions as to remarriage, re- 
marriage of divorced wife establishes prima facie 
case which requires court to terminate alimony in 
absence of proof of some extraordinary circumstance 
justifying its continuation. Ballew v. Ballew ____ 
Under divorce decree providing alimony payments 
shall terminate upon remarriage of wife, right of 
divorced wife to receive such payments terminated 
upon remarriage and not revived by annulment of 
her remarriage on grounds which rendered remar- 
riage voidable. Ballew v. Ballew ~--____..____-__ 
Where parent has forfeited right to custody of chil- 
dren and custody awarded to someone other than 
parent, ordinarily fact that parent now rehabilitated 
not sufficient change in circumstances to require 
change in custody. State ex rel. Sanders v. Doyle __ 
In determining custody of children of tender years, 
court will give consideration to fact that children 
have formed natural attachment for person who has 
stood in relation of parent. State ex rel. Sanders 
Wn ‘Doyle’ 22-23 eh 2 oe Bo ee es 
Although preference of children as to custody not 
controlling, is factor that will be considered by court. 
State ex rel. Sanders v. Doyle _._-_---_-__________ 
Judgment of trial court fixing amount of alimony 
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not disturbed on appeal unless good cause shown. 
Schuman v. Schuman _____----------------------- 
In post-divorce custody proceeding, determination of 
what constitutes reasonable visitation rights, or 
periodic possession of minor children, lies within dis- 
cretion of trial court; on appeal, Supreme Court 
will not disturb determination except to remedy 
abuse of discretion. Lueders v. Lueders -------~- 
No decree of divorce and of nullity of marriage shall 
be made solely on declarations, confessions, or ad- 
missions of parties, but court shall, in all cases, 
require other satisfactory evidence of facts alleged 
in petition for that purpose. Goree v. Goree ~-_-- 
Nebraska has recognized the divisibility of divorce 
actions since 1894 where foreign divorce involved. 
Mandelberg v. Mandelberg —___--_..--------------- 
Since action for alimony and division of property 
not barred by Colorado divorce decree rendered on 
constructive service, district court for Box Butte 
County, Nebraska, had jurisdiction to entertain it. 
Mandelberg v. Mandelberg ----------------------- 
Rule for determination of alimony and division of 
property in divorce cases stated. Mandelberg v. 
Mandelbere:: s2s22ccc cle Sa oct ebee keeles st 


A state may constitutionaly charge nonresident high- 
er tuition rate than that charged resident. Thomp- 
son v. Board of Regents of University of Nebraska 
Original durational residency requirement to qualify 
as resident for tuition purposes. constitutional. 
Thompson v. Board of Regents of University of 
Nebraska = .22 2025230 23i ooo. eee oe 
Durational residency requirement for tuition pur- 
poses does not constitute penalty upon exercise of 
constitutional right of interstate travel, and such 
requirement tested under traditional equal protec- 
tion standards. Thompson v. Board of Regents of 
University of Nebraska ~___._____________-_-_.___ 
A state has power to define resident for purposes 
of tuition differently than resident for other pur- 
poses. Thompson v. Board of Regents of Univer- 
sity: -of- Nebraska) 2-2-2242 sozecissecsesnnseece 
Test of whether state statute regulating residency 
for tuition purposes meets traditional equal protec- 
tion standards turns on whether reasonable basis 
for classification exists that is related to legiti- 
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mate objective of state. Thompson v. Board of Re- 
gents of University of Nebraska ~..--.------__-- 252 
6. In classifying students for purpose of charging tui- 
tion, State of Nebraska has legitimate objective of 
attempting to achieve partial cost equalization be- 
tween those persons who have, and those who have 
not, recently contributed to state’s economy through 
employment, tax payments, and expenditures within 
state. Thompson v. Board of Regents of Univer- 
sity of Nebraska ~_...-._._---~.-------------.-- 252 
7. State of Nebraska has valid interest in providing 
lower tuition charges to those who have demon- 
strated by continuous residency of 4 months, in- 
dependent of school attendance, bona fide intention 
of remaining as permanent residents and making 
greater contribution to state’s economy and future. 
Thompson v. Board of Regents of University of 
Nebraska. 22222252232 ee eh cae 252 


Drugs and Narcotics. 
1. Chapter 197, Laws 1969, declared unconstitutional 
as in violation of Article III, section 14, Constitu- 
tion of Nebraska. State v. Greenburg _-__.---___- 149 
2. Reference to section 28-472.03, R. S. Supp., 1969, in 
section 28-470, R. S. Supp., 1969, surplusage. State. 
v. Greenburg __-----____-_.-------.-_--__-_-- 149 
3. Conviction under section 28-472.03, R. S. Supp., 1969, 
will be affirmed where record sufficient to sustain 
conviction under section 28-470, R. S. Supp., 1969. 
State wv. Smith: 2. oe ee ee ee 152 
4. Fact that defendant narcotics addict and experienc- 
ing some symptoms of withdrawal does not invali- 
date plea of guilty where record otherwise indicates 
plea voluntary and entered intelligently and under- 
standingly. State v. Stapleton _-_-._____-_._---___ 628 


Due Process. 

Not every denial of request by accused for continuance 
violates due process; denial may honor due process, 
although failure of evidence or defense without coun- 
sel results. Answer must be found in circumstances, 
particularly in reasons presented at time request 
denied. State v. Kirby —---...-.-__..---____-__.e 380 


Eminent Domain. 
1. Market value of property includes value for any rea- 
sonable use to which it may be put. Johnson v. Ne- 
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braska Public Power Dist. ~._.__.._--.-.-----____ 
Owner may show all reasonable uses to which land 
adaptable and what lands are worth in view thereof. 
Johnson v. Nebraska Public Power Dist. _._.-..____ 
Evidence in eminent domain case as to valuation for 
future uses must be limited to adaptability of land 
that may be reasonably expected in immediate fu- 
ture. Johnson v. Nebraska Public Power Dist. ____ 
Weight and credibility of testimony of both lay and 
expert witnesses as to amount of damages sustained 
by landowner peculiarly of local nature to be decided 
by jury; verdict will not be overturned if based on 
testimony. Johnson v. Nebraska Public Power Dist. 
Fact that jury had opportunity to inspect property 
of significance in determining whether verdict ex- 
cessive. Johnson v. Nebraska Public Power Dist. __ 
When evidence in condemnation proceedings conflict- 
ing, jury’s verdict will not be set aside unless clearly 
wrong; not for reviewing court to decide which testi- 
mony jury should believe. Johnson v. Nebraska 
Public Power Dist. ------------------------------ 
Constitution of Nebraska does not permit taking of 
private property for private use. Moritz v. Buglewicz 


Employer and Employee. 


Under Workmen’s Compensation Act, recreational or 


social activities within course of employment when 
employer derives substantial direct benefit from ac- 
tivity beyond intangible value of improvement in em- 
ployee health and morale that is common to all kinds 
of recreation and social life. Adler v. Jerryco 
Motors;..Inés Ss222-2-52\ 22 bh es eco tee ces 


Entrapment. 


1. 


Where person has no previous intent nor purpose to 
violate law but does so only because persuaded or 
induced to commit act by law enforcement agents, 
he is entitled to defense of unlawful entrapment be- 
cause law as matter of policy forbids conviction. 
State v. Smith --_-_-..._-_____--- 22 


Where person already has readiness or willingness 
to violate law, mere fact that officer provides what 
appears to be favorable opportunity for such viola- 
tion, or merely seeks to collect evidence of offense, 
not unlawful entrapment and no defense. State v. 
Smith? 2.454252 22hec 220 oe Be ee oh ee 
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Equity. 


1. 


Estates. 


1. 


‘Where court of equity properly acquired jurisdiction 


in suit for equitable relief, will make complete ad- 
judication of all matters properly presented and in- 
volved in case and ordinarily grant such relief, legal 
or equitable, as required and thus avoid unnecessary 
litigation. Sechovec v. Harms --~----------------- 
In suit where specific performance granted, all dam- 
ages growing out of defendant’s breach of contract 
litigable in specific performance action; separate 
subsequent actions to recover different elements of 
such damages for same breach cannot be maintained. 
Sechovee v. Harms ____------------------~------.- 
Where court of equity obtains jurisdiction of cause 
for any purpose, may retain it for all and proceed 
to final determination of case, adjudicate all matters 
in issue, and thus avoid unnecessary litigation. Free- 
mian Ws Rosé. ese hte hee ee eee cee 
Court of equity will not grant injunctive relief unless 
shown that injury has been or will be suffered by 
party seeking such relief. Muchemore v. Heflin ____ 
Injunction will not be granted unless right is clear, 
damage irreparable, and remedy at law inadequate 
to prevent failure of justice. Muchemore v. Heflin 
Generally held that necessity of obtaining approval 
of railway commission to transfer certificate of pub- 
lic convenience and necessity does not preclude 
court of equity from decreeing specific performance 
of agreement to transfer such certificate, subject to 
approval by commission. Schmer v. Abler ~_____- 
Where evidence, in action for reformation of written 
instrument, sharply and irreconcilably conflicting, 
becomes necessary to apply well-known rule of 
equity that evidence must be clear, convincing, and 
satisfactory, and in consequence, deny reformation. 
State Farm Mut. Auto. Ins. Co. v. Selders ______-_ 
Equity actions appealed to Supreme Court triable 
de novo, subject to rule that when credible evidence 
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70 
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217 


245 


342 


on material questions of fact in irreconcilable con- © 


flict, Supreme Court will, in determining weight of 
evidence, consider fact that trial court observed 
witnesses and their manner of testifying, and must 
have accepted one version of facts rather than oppo- 
site. Keenan v. Keenan ______.---______--__--_- 


Parties claiming interest in property of decedent by 
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Estoppel. 
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reason of alleged partnership with decedent are ad- 
verse to decedent and his representatives. Hays v. 
JOhNSON, so 2242225235 Sick esos s eer ees etek 
Liability of estate for inheritance tax may be de- 
termined upon petition of executrix filed in admin- 
istration proceeding. Reller v. McArthur ._----___- 
Evidence as to property of deceased, its value, its 
distribution under will, costs and expenses of ad- 
ministration, and estate taxes paid by executrix 
sufficient to sustain determination of inheritance 
tax liability of estate. Reller v. McArthur _______- 
Where real estate sold pursuant to general power 
of sale contained in will, judgment creditor of bene- 
ficiary of estate has no lien upon property sold or 
proceeds of sale. Steven v. Ford ..__----.-..---._- 
Judgment creditor of beneficiary may bring credi- 
tor’s suit to require distributive share in estate be 


applied toward payment of judgment. Steven v. 


Word), so2c2s2o88e ss esses obese beeen se ee oenaed 
Notice that will and codicil being offered for probate 
sufficient to put party receiving notice upon inquiry 
to determine what documents being offered for pro- 
bate. Flint v. Panter _-_--__-_------.------------ 


Municipal corporation cannot be estopped from en- 
forcing valid ordinance, and injunction proper remedy 
to prevent continuing violation of lawful zoning 
ordinance. City of Imperial v. Raile -...._.__._._. 
Litigant who knowingly and deliberately assumes 
particular position in judicial proceeding, generally 
estopped to take position inconsistent therewith to 
prejudice of adverse party. Brander v. Eagle Race- 
WAYS;- IMC, -sese Sea Sebes seu e eet eos 


State has burden of establishing legal sufficiency of 
consent to search and seizure; existence and voluntari- 
ness of consent question of fact. State v. Holloway 
Motion to withdraw plea of guilty sustained only if 
defendant proves withdrawal necessary to correct 
manifest injustice and defendnat must establish 
such ground by clear and convincing evidence. State 
Vi: JSODNSON \ 3s ook te ee eS 
Lowest rates published or charged, for substantially 
same kind of service, prima facie evidence of rea- 
sonable rate for services under investigation. How- 
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10. 


11. 


12. 


13. 


14, 


ard McLean Co. v. Chicago, B. & Q. R. R. Co. -____- 
Rule is that new trial not granted on grounds of 
newly discovered evidence when only effect of evi- 
dence to impeach or discredit witness. State v. 
Goham toc¢o- settee cant eal et eae es 
Workmen’s Compensation Act does not require ob- 
jective symptoms of injury produced at time of acci- 
dent be observed by others or their existence be 
proved by independent testimony. Gifford v. Ag 
Lime, Sand & Gravel Co. __--_-----------------~- 
On appeal of workmen’s compensation case to Su- 
preme Court, if reasonable competent evidence to 
support findings of fact in trial court, judgment, 
order, or award not modified or set aside for insuffi- 
ciency of evidence. Gifford v. Ag Lime, Sand & 
Gravel (Co.; 22226 s5ss5 2245 2 See et ee 
Upon appellate review of workmen’s compensation 
case in Supreme Court, cause considered de novo only 
where findings of fact not supported by evidence as 
disclosed by record. Gifford v. Ag Lime, Sand & 
Gravel’ (Coy i 3202 2h 2 et ts ee 
Whether child neglected within purview of statute 
question of fact; each case determined from all facts 
and circumstances of each particular case. State v. 
Raridall (onc 523-23 eee hoe ce ae tet ee 
Before witness permitted to testify as to testimony 
of witness at former trial, must be shown that wit- 
ness able to recall and relate substance of entire testi- 
mony upon subject or topic involved. State v. Chris- 
tlansen- ovesn eeu sce ke ht eke 
Admission of incompetent evidence not prejudicial 
where same fact established by testimony of com- 
plaining party. State v. Christiansen ..._.________- 
In post conviction proceeding, petitioner has burden 
of establishing basis for relief. State v. Myles ____ 
State v. Rhodes ___...--.--___-----.-.-- 2 ee 
When defendant seeks to appeal original proceedings 
pertaining to his conviction and fails to show good 
faith action and that appeal has merit, has failed to 
sustain required burden of proof. State v. Myles ~~ 
Discretion of lower court with respect to awarding 
or changing custody and support of minor children 
subject to review; but determination of court not or- 
dinarily disturbed unless clear abuse of discretion 
shown or clearly against weight of evidence. Hanson 
Vi. Hanson’ o2o2oslcs locos lie bh oe ee 
Workmen’s compensation claimant, unaided by pre- 
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sumption, bears burden of proof that his employ- 
ment in fact caused compensable injury. Conn v. 
PEL Ines +220 eee ee ee eS 
Workmen’s compensation claimant with atherosclero- 
sis which was personal risk and cause of otherwise 
compensable injury may recover under these circum- 
stances: Employment risk greater than that of or- 
dinary nonemployment life was cause of injury. 
Conn’ Vv. ITL;. Ine: 22cscs.52c2-cccéeesteseeeseccess 
Plaintiff taxpayer, appealing under provisions of 
cited statute, has burden of proving levy complained 
of in fact excessive and illegal. Werth v. Buffalo 
County Board of Equalization __._.______--..______ 
Testimony by expert witness as to weight of exhibit 
weighed on laboratory scale admissible without prior 
evidence as to accuracy of scale. State v. Smith _.__ 
General rule as to opinion of lay witness that witness 
may testify only to facts perceived by his senses and 
may not give opinion or conclusion. Shamburg v. 
Holkers: .<co2522-05-co2s. och eels ei ee 
Lay witness may testify to relevant opinion based 
upon facts perceived by him if opinion of kind nor- 
mally formed by person constantly and correctly and 
witness cannot accurately, adequately, or with rea- 
sonable facility describe fundamental facts upon 
which opinion based; in substance such process under 
these circumstances description. Shamburg v. 
Folkers: c225-ssesse2s ss oeecee ees le, 
Unnecessary to repeat same objection to further 
testimony of same nature by same witness in order 
to save error; however, failure to object to identical 
or substantially same incompetent testimony by an- 
other witness waives erroneous ruling in admission 
of testimony of first witness. Shamburg v. Folkers 
Where evidence insufficient to sustain verdict in 
favor of plaintiff, duty of trial court to dismiss action 
on motion of defendant. Sinnett v. Dial Constr. Co. 
Physical facts sufficient to bar recovery for negli- 
gence only when indisputably demonstrate that col- 
lision out of which cause of action arose not caused 
by party charged. Meyer v. Lang ________________ 
Ordinarily, custody of minor children awarded to 
mother in divorce action not disturbed unless by 
changed circumstances affirmatively shown that 
mother unfit person to have custody or that 
best interests of children require such action. Ben- 
ton “v;-Benton.<2cc2s3 555s canoe ee 
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24, 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


34. 


35. 


Trial court’s order in child support case not over- 
turned unless abuse of discretion by trial court 
found. Benton v. Benton ~---.----------------~-- 
Courts take judicial notice of ordinary costs of living 
and dental, medical, and other familiar costs of 
living. Benton v. Benton ~_-----------~----~------ 
Refusal of trial court in criminal case to direct 
prosecutor to accept offer by defendant to stipulate 
to essential element of alleged offense ordinarily con- 
stitutes no ground for new trial. State v. Narcisse 
Testimony of alleged victim in criminal prosecution 
for sodomy with human being insufficient for con- 
viction unless corroborated in accordance with rules 
pertaining to other sexual offenses. State v. Nar- 
CISH@%~ sine se ae eet ke ee 
Summary judgment extreme remedy and should be 
awarded only when issue clear beyond all doubt; 
any reasonable doubt touching existence of genuine 
issue of material fact resolved against moving party. 
Hollamon v. Eagle Raceway, Inc, ---------------- 
Hiram Scott College v. Insurance Co. of North 
AMeCriCa)y one oe eS be eee 
Summary judgment authorized when moving party 
entitled to judgment as matter of law, clear what 
truth is, and no genuine issue remains for trial. 
Hollamon v. Eagle Raceway, Inc, ~.----_-.------. 
Burden of proof in post conviction hearing on peti- 
tioner. State v. Hatten -.__-.---.----__--_-.--_-- 
Attorney not deemed ineffective to point of impair- 
ment of constitutional rights of client by viewing his 
advice retrospectively. State v. Hatten __.__.-__. 
Burden of establishing unconstitutionality of statute 
on one attacking its validity, because statutes pre- 


. sumed constitutional and unconstitutionality must be 


clearly established. Evans v. Metropolitan Utilities 
Dist... > 2252s el ete ee es 
Defendant in criminal action presumed sane until 
defendant produces evidence of insanity at time of 
alleged crime; if any evidence produced, State must 
then sustain burden of producing evidence that de- 
fendant sane at time of crime beyond reasonable 
doubt. State v. Klatt _-.--_.. 0-2 
Verdict of finder of fact on issue of insanity will 
not be disturbed unless insufficient evidence to sup- 
port findings. State v. Klatt _-.-___-____________ 
Question of whether legal sanity of accused estab- 
lished beyond reasonable doubt at trial one of fact 
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to be determined by trial court when jury waived; 
where substantial evidence to sustain finding of trial 
court on that issue, that determination not disturbed 
on appeal. State v. Klatt .---_.-------------__-- 
In action for construction of will, extrinsic evidence 
admissible to show attendant circumstances under 
which will made and to enable court to place itself.in 
situation of testator. Hays v. Johnson _-__--.---.- 
Evidence as to property of deceased, its value, its 
distribution under will, costs and expenses of ad- 
ministration, and estate taxes paid by executrix suf- 
ficient to sustain determination of inheritance tax li- 
ability of estate. Reller v. McArthur ___--_.--__. 
Where classification or degree of crime depends upon 
determination of certain minimal value of property 
and there is market for that type of property, State 
must present proof by competent evidence that mar- 
ket value of property at time and place of crime 
charged equal to or exceeded designated minimal 
value. State v. Hayes _-_-_---.----------.------ 
Not province of Supreme Court to pass on credibility 
of witnesses or weigh evidence in criminal case. 
State v. Warner --_...---...------_------------- 


Where evidence, in action for reformation of written 
instrument, sharply and irreconcilably conflicting, 
becomes necessary to apply well-known rule of equity 
that evidence must be clear, convincing, and satis- 
factory, and in consequence, deny reformation. State 
Farm Mut. Ins. Co. v. Selders _-.-.._----_-_-.---- 
Conviction obtained through use of false testimony, 
known by State to be such, in violation of Fourteenth 
Amendment to Constitution of United States. State 
Ve 2Nord) assole cheek eee Sh ecto ae baecd ces ccele 
Resolution of conflicts and inconsistencies in testi- 
mony of witness question of fact for jury; jury’s 
function to determine which, if any, of inconsistent 
statements of witness is true. State v. Ford ~-~-_- 
In sex crime, testimony on direct examination con- 
cerning victim’s complaint should be confined to 
fact that complaint was made, and details of event, 
including identity of person accused, not proper sub- 
jects of inquiry unless complaint spontaneous, unpre- 
meditated statement so closely connected with act 
as to be part of res gestae. State v. Juarez _.--_. 
Statement relating to startling event or condition 
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45. 


46. 


47, 


48. 


49. 


50. 


51. 


52. 


made while declarant under stress of excitement 
caused by event or condition generally admissible 
as exception to hearsay rule, whether treated as part 
of res gestae or as spontaneous declaration or ex- 
cited uttérance. State v. Juarez _------~-------~--- 
Where question asked of witness, and answer re- 
sponsive to question and received without objection, 
and motion then made by counsel to strike out such 
evidence on ground of incompetency, discretionary 
with court whether to sustain motion or not. State 
Vi Masek: 222 ssc se i ee ee otek sae 
Where irreconcilable conflict in evidence on material 
issue, Supreme Court will, in determining weight of 
evidence of witnesses, consider fact that trial court 
observed them and their manner of testifying and 
must have accepted one version of facts rather than 
other. Zadina v. Weedlun —_____--.---_---_--_-- 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could properly 
find guilt beyond reasonable doubt. State v. Small 
State v. Black Bear ~-.-...--_-_.-.__._--__-_-___ 
State v. Waters __.-__..-.-------_..------__---- 
State v. Fellman _-_.-__.-_--.---..----------__- 
State: vc. Alcorn 22020222202. sed s2se 00s See 
Proof that exhibit remained in custody of law en- 
forcement and court officers sufficient to prove chain 
of possession. State v. Gutierrez ______._--.-_.__ 
Conviction based on eyewitness identification at trial 
following pretrial identification by photograph will 
be set aside on that ground only if photographic 
identification procedure so impermissibly suggestive 
as to give rise to very substantial likelihood of ir- 
reparable misidentification; each case must be con- 
sidered on own facts. State v. Moss .-_-__-_--_-__ 
As prerequisite to examination in Supreme Court, 
evidence adduced on summary judgment hearing 
must be embodied in bill of exceptions. Scarpello v. 
Continental Assur. Co. .-_-..---._----_.---_-- oe 
In absence of bill of exceptions in summary judg- 
ment proceeding, presumed that evidence sustains 
trial court’s holding that no issue of fact presented 
by proceeding, was correctly decided, and only issue 
considered on appeal is sufficiency of pleadings to 
support judgment. Scarpello v. Continental Assur. 
CO. Gxsun ed ate a ee ei 
Where divorce decree requiring periodic alimony pay- 
ments contains no provisions as to remarriage, re- 
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marriage of divorced wife establishes prima facie 
case which requires court to terminate alimony in 
absence of proof of some extraordinary circumstance 
justifying its continuation. Ballew v. Ballew ~__--- 
Burden on one who attacks validity of zoning ordi- 
nance, valid on face and enacted under lawful author- 
ity, to prove facts which establish its invalidity. 
City of Imperial v. Raile ~_---_--.---_--_-_-______ 
In determining sufficiency of evidence to sustain con- 
viction in criminal prosecution, not province of Su- 
preme Court to resolve conflicts in evidence, pass 
on credibility of witnesses, or weigh evidence. State 
Vi Garda: oon ot a ee ee 


In prosecution for rape, corroboration as to material 
facts and circumstances which tend to support testi- 
mony of complaining witness sufficient. State v. 
Garza dé 522 ho tk SER SE ee Sees se 
Question, summary in nature and including statement 
as to ultimate fact, although improper, not preju- 
dicia] where witness testified in detail as to facts 
constituting offense. State v. Garza ---_----_----- 
Failure to require opinion of medical expert witness 
be based upon reasonable medical certainty not preju- 
dicial where witness testified to objective findings 
and answer expressed positive opinion. State v. 
Garza, “220220225 Sono SS Soo ses eae 
Market value of property includes value for any rea- 
sonable use to which it may be put. Johnson v. Ne- 
braska Public Power Dist. _---._...-------___----- 
Owner may show all reasonable uses to which land 
adaptable and what lands are worth in view thereof. 
Johnson v. Nebraska Public Power Dist. _-.__-__--- 
Evidence in eminent domain case as to valuation for 
future uses must be limited to adaptability of land 
that may be reasonably expected in immediate future. 
Johnson v. Nebraska Public Power Dist. _____----- 
Weight and credibility of testimony of both lay and 
expert witnesses as to amount of damages sustained 
by landowner peculiarly of local nature to be decided 
by jury; verdict will not be overturned if based on 
testimony. Johnson v. Nebraska Public Power Dist. 
Fact that jury had opportunity to inspect property 
of significance in determining whether verdict ex- 
cessive. Johnson v. Nebraska Public Power Dist. __ 
When evidence in condemnation proceedings con- 
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65. 


66. 


67. 


68. 


69. 


70. 


71. 
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73. 


flicting, jury’s verdict will not be set aside unless 
clearly wrong; not for reviewing court to decide 
which testimony jury should believe. Johnson v. Ne- 
braska Public Power Dist. ~---.----------------- 
In determining sufficiency of evidence to sustain 
verdict, party entitled to resolution of all conflicts 
of evidence in his favor and all reasonable infer- 
ences that can be reasonably deduced from proof. 
Kohler v. Ford Motor Co. __--.-----..------~----~ 
Entertainment of belated motion to strike testimony, 
no proper objection having been previously made, 
discretionary with trial court. Kohler v. Ford Motor 
Cox oe 62 bo cos ee ee de ee eee 
Person charged with crime may be convicted on cir- 
cumstantial evidence only. State v. Lowrey —___-_ 
Activities of thief ordinarily secretive and not usu- 
ally carried out in presence of witnesses; when 
commission of offense carried out in such manner, 
circumstantial evidence necessarily only evidence 
available, and where many circumstances pointing 
to guilt of defendant, question for jury under prop- 
er instructions safeguarding rights of defendant. 
State v. Lowrey —------.-._.--._---___-- 2 
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451 


Test by which jury shall determine sufficiency of ' 


circumstantial evidence in criminal prosecution 
whether facts and circumstances tending to connect 
accused with crime charged of such conclusive na- 
ture as to exclude to moral certainty every rational 
hypothesis except that of guilt. State v. Escamilla 
In-court identification evidence admissible where 
such identification made on basis independent of 
tainted lineup. ‘State v. Evans __.-__-.-_________ 
Primary factor in determining whether independent 
basis for in-court identification exists is opportunity 
afforded witness to observe defendant under circum- 
stances free from taint. State v. Evans _-..____W- 
Motion for new trial on ground of newly discovered 
evidence addressed to sound discretion of trial 
court and unless abuse of discretion shown, its de- 
termination will not be disturbed. State vy. Evans . 
New cumulative evidence tendered in support of 
motion for new trial must be so potent that, by 
strengthening evidence already offered, new trial 
would probably result in different verdict. State 
Vi’ Hvans® co5csicco colo ee ee 
New trial not ordinarily granted for newly dis- 
covered evidence which, when produced, will merely 
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impeach or discredit witness who testified at trial. 
State v. Evans ...-..-----.--.-.----.----~------- 
Common purpose among two or more persons to 
commit crime need not be shown by positive evi- 
dence but may be inferred from circumstances sur- 
rounding act and from defendant’s conduct subse- 
quent thereto. State v. Walker ----------------_- 
Participation in criminal intent may be inferred 
from presence, companionship, and conduct before 
and after offense committed. State v. Walker ___- 
In determining whether party entitled to directed 
verdict, evidence must be considered most favorably 
to other party; every controverted fact must be re- 
solved in his favor, and he is entitled to benefit of 
every reasonable inference that may be drawn there- 
from. Hacker v. Perez -_-----_.---.-.-------._- 
Circumstantial evidence sufficient to sustain charge 
of unlawful speed and may be sufficient to over- 
come direct evidence. Hacker v. Perez __.-_----__ 
Question of whether pretrial photographie identifi- 
cation procedure impermissibly suggestive must be 
determined by evaluation of all surrounding circum- 
stances. State v. Tramble -~-_~_...-_------_-___- 
To justify conviction on circumstantial evidence, 
necessary that facts and circumstances essential to 
conclusion sought be proved by competent evidence 
beyond reasonable doubt, and when taken together 
must be of such character as to be consistent with 
each other and with hypothesis sought to be estab- 
lished thereby, and inconsistent with any reason- 
able hypothesis of innocence. State v. Eickmeier _ 
After jury has considered evidence in light of cir- 
cumstantial evidence rule and returned verdict of 
guilty, verdict on appeal may not, as matter of law, 
be set aside for insufficiency of evidence if evidence 
sustains some rational theory of guilt. State v. 
Hickmeler’ -ss22522222 ssa2225 002022 oo ees Sass 
When fact in issue may be explained by production 
of article or object to which testimony relates, prop- 
er to produce such object or article and exhibit it 
to jury. State v. Eickmeier ____._-.-_____________ 
Evidence of crime, like one charged against an ac- 
cused, admissible if tends to prove particular crim- 
inal intent necessary to constitute crime charged. 
State v. Moore ___-.--------~_-u- ee 
Whether other crimes too remote determinable by 
exercise of judicial discretion; limits of discretion 
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set by facts of each case. State v. Moore _------- 
Person injured by negligence of another and claim- 
ing right to recover for future pain and suffering 
and permanent disability can recover for such ele- 
ments as evidence shows reasonably certain to be 
experienced in future. Jindra v. S. M. S. Truck- 
ING? Cos; xcesoce Sse Se eS ee 
In order to warrant conviction on circumstantial evi- 
dence, circumstances taken together must be of such 
conclusive nature and tendency as to produce reason- 
able and moral certainty in minds of jury beyond 
reasonable doubt that accused committed offense 
charged. State v. Ortiz ~...--------.----------- 
Province of jury to determine circumstances sur- 
rounding, and which shed light upon, alleged crime; 
if, assuming as proved facts which evidence tends 
to establish, they can be accounted for upon no 
rational theory which does not include guilt of ac- 
cused, proof cannot, as matter of law, be said to 
have failed. State v. Ortiz ~-----------------_- 
Person of sound mind conclusively presumed to in- 
tend obvious and probable consequences of his vol- 
untary act. State v. Ortiz ~.--__------------_--- 
Photograph proved to be true representation of per- 
son, place, or thing which it purports to represent 
ordinarily proper evidence of anything of which it 
is competent and relevant for witness to give verbal 
description. State v. Ortiz ~_.-.----___----_----_ 
Verdict may be set aside as excessive only when so 
clearly exorbitant as to indicate was result of pas- 
sion, prejudice, or mistake, or clear that jury dis- 
regarded evidence or controlling rules of law. Win- 
ston-v. Davis .2<222222-s-ss5.-s2 5222 s022 2282225 
When new trial sought on ground of misconduct by 
jury, finding of trial court will not be set aside un- 
less evidence of misconduct clear and convincing. 
Winston v. Davis ~-----------.----.-.-__-_-____-__ 
In stock transfer proceeding under Motor Carrier 
Act, railway commission in weighing public interest 
possesses discretion to decide whether evidence of 
allied employment and noncompetition agreement 
necessary. Abler v. Herman Bros., Inc. ~.-__.-_._ 
Evidence which would require finding that certifi- 
cate authorizing transportation of general commod- 
ities dormant in part may not require similar find- 
ing as to such certificate authorizing transporta- 
tion of household goods because of differences be- 
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tween two operations. Andrews Van Lines, Ine. v. 
Smith -2222cbe esses oe ee ee Sa ee 
Either lay or expert witnesses may testify as to 
value of property if shown they have acquaintance 
with property and are informed as to state of mar- 
ket. Chudomelka v. Board of Equalization ~-.__.- 
Competency of witness to testify as to value is 
matter within discretion of trial court. Chudomelka 
v. Board of Equalization ~---_-_---.---------_---- 
Foundation for admission into evidence of body 
fluid test showing compliance with provisions of 
cited statute sufficient. State v. Lilja ----------- 
Evidence of commission of other crimes than one 
for which defendant being tried incompetent, ir- 
relevant, and immaterial, and ordinarily prejudicial 
to rights of defendant. State v. Murray __.___ _- 
Competent for prosecution to put in evidence all 
relevant facts and circumstances which tend to estab- 
lish any of constituent elements of crime with which 
accused charged, even though such facts and cir- 
cumstances may prove or tend to prove defendant 
committed other crimes. State v. Murray --__-__ 
Delivery of life insurance policy and acceptance of 
premiums raise presumption that all conditions pre- 
cedent such as continued insurability met; this pre- 
sumption sufficient to sustain plaintiff’s burden of 
proof unless defendant introduces evidence to rebut 
it. Ortega v. North American Co. for L. & H. Ins. 
Where evidence introduced by insurer wholly in- 
sufficient to rebut presumption that plaintiff in good 
health at date of issuance of policy, error for trial 
court to submit such issues to jury. Ortega v. 
North American Co. for L. & H. Ins. _-__-_________ 
If plaintiff without reasonable explanation testifies 
to facts materially different from his deposition 
concerning vital issue, change clearly being made to 
meet exigencies of pending action, evidence dis- 
credited and should be disregarded. Beshaler v. 
Melber@: ‘sicooc hese ek 
Rule announced in United States v. Wade, 388 U. S. 
218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149, that in-court 
identification inadmissible if tainted by improper 
prior lineup or confrontation not retroactive. State 
va Whited 2-220 -2 coo et oe a 
Intent to cheat and defraud may be proved by cir- 
cumstances surrounding transaction. State v. Bo- 
hannon 
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103. 


104. 


105. 


106. 


107. 


108. 


109. 


110. 


111. 


112. 


Where evidence clear that only person within class 
for which action may be brought under cited statute 
guilty of negligence as matter of law, duty of court 
to direct verdict for defendant. Weber v. Southwest 
Nebraska Dairy Suppliers, Inc. ~.---------------- 
Rule for consideration of motion for directed ver- 
dict stated. Schleusener v. Nebraska Tractor & 
Equipment Co. —~.------------_-------------~---- 
Voluntary statements made by defendant ordinarily 


admissible, especially when defendant not in custody © 


when statements made. State v. Adams ------..- 
No formal offer to prove required to obtain review 
of ruling of trial court excluding answer of wit- 
ness to question, where question itself clearly in- 
dicates what party expected to prove by witness. 
George Rose Sodding & Grading Co., Inc. v. City 
of Omaha .222 2225 en22 en ack eS oe ee 
Equity actions appealed to Supreme Court triable 
de novo, subject to rule that when credible evidence 
on material questions of fact in irreconcilable con- 
flict, Supreme Court will, in determining weight of 
evidence, consider fact that trial court observed 
witnesses and their manner of testifying, and must 
have accepted one version of facts rather than op- 
posite. Keenan v. Keenan -_.~-~----..--.--_--__ 
Under cited statute, possession of mini-bike without 
certificate of registration prima facie evidence of 
unlawful possession and concealment. State v. Olt- 
JOnbruns: 222+ See ssS soko sue se ee 
Under cited statute, guilty knowledge may be estab- 
lished by circumstantial rather than direct evidence. 
State v. Oltjenbruns ~_--------------------_____o 
As general rule, evidence of other crimes not ad- 
missible to prove guilt of defendant of particular 
crime charged; are exceptions, however, to rule; such 
evidence relevant and admissible if tends to prove 
particular criminal intent which is necessary to con- 
stitute crime charged. State v. Hoffmeyer ________ 
Test of sufficiency of circumstantial evidence in 
criminal prosecution whether facts and circumstances 
tending to connect accused with crime charged of 
such conclusive nature as to exclude to moral cer- 
tainty every rational hypothesis except that of guilt. 
State v. Morgan -._~----------_---2- Le 
If reasonable competent evidence to support find- 
ings of fact in trial court shown, judgment, order, or 
award will not be modified or set aside for insuffi- 
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ciency of evidence. Mid-America Pipeline Co. v. 
Warren: (22225220200 os es oe 
In workmen’s compensation proceeding, district court 
finding against party will be set aside if evidence 
compels finding for that party. Adler v. Jerryco Mo- 
tors;. INe.) 2232255 no ee eee 
In prosecution for larceny in Nebraska, lack of con- 
sent need not be shown in express terms but may be 
inferred from circumstances appearing in evidence. 
State v. Simons ~~ ___.___-_____---.------ 
Extent to which witness on redirect examination may 
explain testimony elicited on cross-examination lies 
primarily in discretion of trial court. State v. Fell- 
MAN: ee rs ehh see ee i eee he Sh ee 
In criminal prosecution where State witness testified 
to hearsay on cross-examination, discretion over ob- 
jection to permit hearsay on redirect examination 
limited. State v. Fellman __.-----_-_-___-.-__.__ 
No decree of divorce and of nullity of marriage shall 
be made solely on declarations, confessions, or admis- 
sions of parties, but court shall, in all cases, re- 
quire other satisfactory evidence of facts alleged 
in petition for that purpose. Goree v. Goree ______ 
Where party affirmatively pleads existence of fact 
material to issue, he assumes burden of proving such 
fact. Bishoff v. Pieper -..._.-__---.-.---_____--_ 
While mere possession of stolen property standing 
alone insufficient to justify conviction of burglary, 
such possession of property is circumstance which, 
taken in connection with other incriminating evi- 
dence in case may be considered by jury in deter- 
mining question of guilt or innocence of defendant 
so charged. State v. Cook ~~ _~-~--_____-__-____ 
In order for defendant’s possession of stolen prop- 
erty to be sufficient to support conviction, such pos- 
session must be recent, that is, not too remote in 
time from crime. State v. Cook _______-.--_______ 
Common purpose among two or more persons to 
commit crime need not be shown by positive evidence 
but may be inferred from circumstances surrounding 
act and from defendant’s conduct subsequent there- 
to. State v. Cook -__--_------------ ieee eee 
Duty of trial court to instruct jury upon issues 
presented by pleadings and supported by evidence. 
Heavican v. Holbrook _-_--_____.________________ 
Party must plead and prove existence of municipal 
ordinance in order to have benefit of ordinance. 
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124, 


125. 


126. 


Heavican v. Holbrook ~._....------------------- 
Credibility of witnesses and weight of evidence for 
jury to determine in criminal case, and verdict of 
jury may not be disturbed by Supreme Court unless 
clearly wrong. State v. Middleton _-..---------- 
In criminal case, Supreme Court will not interfere 
with verdict of guilty based upon evidence unless 
so lacking in probative force that it can say as 
matter of law that evidence insufficient to support 
finding of guilt beyond reasonable doubt. State 
Vir Dollé} 222 oh Son vos se eS 
In prosecution for receiving stolen property where 
facts known to defendant such that man of age, 
intelligence, and experience of defendant would 
know property to have been stolen, jury may prop- 
erly find defendant possessed guilty knowledge. 
State vi Alcorfi =22-c24eiecscc sess oc tee ees 


Executors and Administrators. 
Liability of estate for inheritance tax may be deter- 


mined upon petition of executrix filed in adminis- 
tration proceeding. Reller v. McArthur __._--~__ 


False Imprisonment. 
Actions at law for false arrest, false imprisonment, and 


libel and slander remain subject to defense of gov- 
ernmental immunity. Webber v. Andersen —~_...._ 


False Pretenses. 


1. 


Gist of offense of obtaining money by false pretenses 
is obtaining money of another by false pretenses, 
with intent to cheat and defraud. State v. Bohannon 
To sustain charge of obtaining money by false pre- 
tenses, must be reliance upon representations made, 
and pretense must be effective cause in inducing 
owner to part with his property; however, need not 
be sole moving cause. State v. Bohannon ___-____ 
If owner has knowledge of truth, offense of obtain- 
ing property by false pretenses not committed. State 
v.. Bohannon) oo 222-2 ees s concn sone sceceeUeel 
Intent to cheat and defraud may be proved by cir- 
cumstances surrounding transaction. State v. Bo- 
hannon ~-----~---- meee ett ee eee eeu 


Federal Practice and Procedure. 
Standards applicable to waiver of right against self- 


incrimination established by Miranda v. Arizona, 
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Fees. 


Fines. 
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384 U. S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 
A. L. R. 8d 974, June 18, 1966, do not have retro- 
active application. State v. Hatten ~_._---.-.___- 


Under cited statute, when judgment over $50, at- 
torney fees fixed at sum of $10 plus 10 percent of 
judgment in excess of $50. Potts v. Mahood __._-- 
Claim for attorneys’ fee after judgment in favor of 
plaintiff in action on fidelity policy or bond may 
be presented by motion at subsequent term of court. 
Beshaler v. Helberg -~.~--------~-------.~--------. 
Not proper to allow attorney’s fee in criminal cases 
only for time spent in trial and refuse allowance 
for time or services reasonably and necessarily re- 
quired and performed prior to trial. State v. Me- 
Donald: ss225 22 ssue sec sccae esc se esse secs sts oa 


Where defendant in criminal action has voluntarily 


paid fine imposed upon him, he waives right of ap- 
peal. State v. Fulton —~~----_--_-----_--------__ 


Foreclosure. 


1. 


Fraud and 
1. 


Action to foreclose real estate mortgage may be 
brought within period of limitation provided by 
cited statute even though action on debt barred. 
J. I. Case Credit Corp. v. Thompson -.-_--__--___ 
Mortgagor in foreclosure proceeding not entitled to 
personal service of published notice of sale. Holl- 
stein. Vv. -Adams.c2-o22 5202 ec04 ni eesees cil esa ace 


Deceit. 

In absence of fraud or misrepresentation, health de- 
fect existing but undetected on date of medical ex- 
amination cannot later be advanced as breach of 
continued insurability clause. Ortega v. North 
American Co. for L. & H. Ins. ___-_-.-2 
If medical examination made by insurer, either 
with knowledge of illness of applicant thereby dis- 
closed or without discovery of pathological condition 
which in fact existed, and thereupon issues policy of 
insurance, should not be allowed to repudiate lia- 
bility by reason of defective health of insured at 
time of examination, in absence of fraud or mis- 
representation. Ortega v. North American Co. for 
Lic@ Hens) 22 2 ocs soe ete tae te 
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3. 


Generally, applicant for insurance has no duty to 
inform insurer of new information about his health 
where insurer fails to inquire into existence of any 
new information after medical examination. Ortega 
v. North American Co. for L. & H. Ins. ---------- 
Gist of offense of obtaining money by false pretenses 
is obtaining money of another by false pretenses, 
with intent to cheat and defraud. State v. Bo- 
hharnnon. os eo asec ces deeteecas 
To sustain charge of obtaining money by false pre- 
tenses, must be reliance upon representations made, 
and pretense must be effective cause in inducing 
owner to part with his property; however, need not 
be sole moving cause. State v. Bohannon __-.___- 
If owner has knowledge of truth, offense of obtain- 
ing property by false pretenses not committed. State 
v. Bohannon: =.-~.2:2-2<2--22 2 oi esa een ee 
Intent to cheat and defraud may be proved by cir- 
cumstances surrounding transaction. State v. Bo- 
hantion:. -s2050 2202 sce ce ee ee 
Not sufficient for party seeking vacation of judg- 
ment or decree to show it was obtained by fraud 
of his adversary; petitioner must also show failure 
to obtain just decision not attributable to own fault 
or negligence. Flint v. Panter ~-_-_--_..----~--- 
If a man induced to marry a woman who he knows 
or believes to be pregnant, believing and relying 
upon false statements made to him by her that he 
is father of child with which she is pregnant, when 
unknown to him her condition caused by another, 
marriage may be annulled for fraud, if not ratified 
with knowledge thereof. Goree v. Goree ..____---- 


Garnishment. 


1. 


Attempt to proceed in garnishment to reach prop- 
erty not subject to garnishment ineffective for any 
purpose. Steven v. Ford ~--...--------.--______- 
Where real estate sold pursuant to general power 
of sale contained in will, judgment creditor of bene- 
ficiary of estate has no lien upon property sold or 
proceeds of sale. Steven v. Ford 


Guilty Plea. 


1. 


Plea of guilty must not only be intelligent and vol- 
untary to be valid but record must disclose defend- 
ant entered plea understandingly and voluntarily. 
State v. Johnson ~------------------- eee 
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Motion to withdraw plea of guilty sustained only if 
defendant proves withdrawal necessary to correct 
manifest injustice and defendant must establish such 
ground by clear and convincing evidence. State v. 
WOHWNSON. ~S2eeu sew oe ok Se os tess ecole 
Standard for determining validity of guilty plea 
whether plea represents voluntary and intelligent 
choice among alternative courses of action open to 
defendant. State v. Gray -------------~-------- 
State: 'v..:Crusé= 22-5 eo ce ees cecnessceetesesbee 
State: vy, Saxon...<.25-cen- oles. Sennen ecco 
Plea of guilty, voluntarily entered, waives any ob- 
jection to overruling of motion for change of venue. 
State v. Hamilton ~~ ----_--..-.--_---~---._---__ 
When defendant seeks to withdraw plea of guilty 
or nolo contendere allegedly made in reliance upon 
promise of prosecutor of recommendation favorable 
to defendant, which promise not kept, burden of 
proof on defendant to prove unfulfilled promise and 
reliance thereon. State v. Krug ~.---_---.--.... 
Fact that defendant narcotics addict and experienc- 
ing some symptoms of withdrawal does not invalidate 
plea of guilty where record otherwise indicates plea 
voluntary and entered intelligently and understand- 
ingly. State v. Stapleton ~.-_-___--..-_-----_---- 
Proper for court to grant charge and sentence con- 
cessions to defendants who plead guilty when in- 
terest of public in effective administration of crim- 
inal justice would be served. State v. Black Bear - 
Plea of guilty embodies waiver of every defense to 
charge, whether procedural, statutory, or constitu- 
tional. State v. Mason -._-_---.-----_----------. 
When defendant voluntarily and wunderstandingly 
enters plea of guilty with full knowledge and un- 
derstanding of prior violation of his constitutional 
rights, plea of guilty waives such rights. State v. 
Clifton )2n6 262225 aS a SC enese ecb es caseek 
Standards Relating to Pleas of Guilty promulgated 
by American Bar Association outline what should 
be minimum procedure in taking of pleas of guilty. 
State v. LeGear ~-_--------------------------.--- 
Record of arraignment at which plea of guilty en- 
tered must show that court determined was factual 
basis for plea. State v. LeGear ~-.__-.----.-_-_. 
Trial court may not rely upon generalized admissions 
or statements by defense counsel as method for de- 
termining is factual basis for plea of guilty. State 
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Vs LieGear: 22222¢0us ss nee ent ese becca 
18. No denigration of right to trial to hold when de- 


14. 


fendant waives his state court remedies and admits 
guilt, he does so under law then existing; further, 
he assumes risk of ordinary error in either his or 
his attorney’s assessment of law and facts. State 
ve Bevins: 222-222-220 onceeno es ebl select esle ts 
Plea of guilty induced by filing of habitual crim- 
inal charge 3 days before trial not invalid where 
defendant represented by counsel and circumstances 
show that plea voluntarily and understandingly en- 
tered. State v. Reed ~-.-------------------~-_--- 


Habeas Corpus 
Habeas corpus is writ of right but not writ of course, 


Hearings. 
1, 


Highways. 
1, 


and probable cause for its allowance must be shown. 
Middlebrook v. Sigler ~-_.-----------_-----~--.-_- 


Court should not correct erroneous record of crim- 
inal sentence without affording parties hearing. 
State:'v: “Crusé. as-c2 secs. Son eee oeecies 
Discretionary with district court to hold hearing sua 
sponte on mental competency of defendant to un- 
dergo sentence for commission of offense. State 
Vi SSAKOMS 22 Se er a oe 


Duty of contractor engaged in construction work on 
public highway generally to warn public that high- 
way dangerous to travel. Gorges v. Dobson Bros. 
Constr. Co. oicesce nab es tkh ease oe oa ae eevee 
Ordinarily no duty upon contractor engaged in con- 
struction work upon public highway to erect struc- 
ture that will prevent forcible entry into area of 
construction. Gorges v. Dobson Bros. Constr. Co. ~ 
Rule for determination of right-of-way at intersec- 
tions stated. Weber v. Southwest Nebraska Dairy 
Suppliers; Ine.,.c2noc-senccse cao vesse lll les 
Operator of automobile approaching or entering in- 
tersection required to see another automobile ap- 
proaching or entering intersection which has been 
favored with right-of-way under statutory rules of 
road and failure to see such favored automobile 
negligence as matter of law. Weber v. Southwest 
Nebraska Dairy Suppliers, Inc. ~-.-....-_---.-.__ 
Road established pursuant to cited statute is public 
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road. Moritz v. Buglewiez ~-.-...--------------. 
Section 39-1713, R. R. S. 1948, which provides pro- 
cedure for establishing public road to isolated land, 
constitutional. Moritz v. Buglewicz ~-.-------.-- 


Husband and Wife. 


Where evidence clear that only person within class for 


which action may be brought under cited statute 
guilty of negligence as matter of law, duty of court 
to direct verdict for defendant. Weber v. Southwest 
Nebraska Dairy Suppliers, Inc. ~--------.-.--.-- 


Implied Consent Law. 


1, 


Failure to reply to direct inquiry as to which test 
should be administered, as provided in Implied Con- 
sent Act, under circumstances enumerated, equivalent 
to refusal to take any tests. Johnson v. Dennis —_ 
Failure of officer to advise motorist subjected to 
breath or body-fluid test for intoxication that he 
could obtain additional test following that admin- 
istered at direction of officer does not excuse motor- 
ist’s failure to submit to such test. Zadina v. 
Weedlun:. 222.2 nese sect tence cee ee ck 


Improvements. 


1. 


Tenant on school lands has compensable interest 
in nature of property interest in “improvements” 
covered by statute and placed by him on such lands 
prior to September 14, 1953, in accordance with 
statute, notwithstanding subsequent declaration of 
unconstitutionality of such statute for lack of due 
process. State v. Rosenberger ___.__...._----_.-_ 
In event of sale of school lands to third person, 
tenant has right to compensation resulting from 
“improvements” compensable under lease statutes. 
State v. Rosenberger -..---.-.-_-.--._-_------__ 
Value of tenant’s interest resulting from “improve- 
ments” on school lands required to be determined 
prior to sale of land. State v. Rosenberger ~__-. 
Title to school lands of this State held in trust for 
benefit of common schools and State required to 
administer them as trust property, subject to rules 
of law applicable to handling of trust estates. State 
v. Rosenberger ---- ..-.---__--_-__________-- oe 


Incompetent Persons. 


1. 


Under provisions of cited statute, determination that 
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Indians. 
1. 


accused mentally incompetent to stand trial ef- 
fective as of date of determination and operates to 
suspend criminal proceedings until disability re- 
moved; does not invalidate prior proceedings nor 
constitute finding or determination that accused in- 
sane or incompetent to stand trial or assist in own 
defense at any prior time. State v. Klatt -.---___ 
Defendant in criminal action presumed sane until 
defendant produces evidence of insanity at time of 
alleged crime; if any evidence produced, State must 
then sustain burden of producing evidence that de- 
fendant sane at time of crime beyond reasonable 
doubt. State v. Klatt ----_.-----------------.-__ 
Verdict of finder of fact on issue of insanity will 
not be disturbed unless insufficient evidence to sup- 
port findings. State v. Klatt ~---.--_-.-----__-_ 
Question of whether legal sanity of accused estab~ 
lished beyond reasonable doubt at trial one of fact 
to be determined by trial court when jury waived; 
where substantial evidence to sustain finding of 
trial court on that issue, that determination not dis- 
turbed on appeal. State v. Klatt ~-.-.----.______ 
Motion for change of venue in criminal case ad- 
dressed to sound discretion. of trial court and its 
ruling not disturbed unless clear abuse of such dis- 
cretion shown. State v. Klatt --.-...___._-______ 
Bald assertions of insanity, unsubstantiated by re- 
cital of credible facts and unsupported by record, 
wholly insufficient and justify summary dismissal of 
post conviction proceeding. State v. Virgilito ____ 
No person who as result of mental disease or defect 
lacks capacity to understand proceeding against him 
shall undergo sentence for commission of offense so 
long as such incapacity endures. State v. Saxon __ 
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338 


Discretionary with district court to hold hearing sua - 


sponte on mental competency of defendant to un- 
dergo sentence for commission of offense. State v. 
DaKOn. 225 secclse Soe eck ee ee 


Secretary of Interior having failed to accept offer 
of retrocession embraced in Legislative Resolution 
37, Eightieth Session, Nebraska Legislature, 1969, 
before withdrawn by Legislative Resolution 16, 
Eighty-second Session, Nebraska Legislature, 1971, 
18 U.S. C. A., section 1162, still applicable in Ne- 
braska. State v. Goham 


338 


938 


State ‘vi ‘Tyndall 222522 s222esiee se seee- sects cle 
When accused committed offense of murder, State 
of Nebraska was exercising exclusive jurisdiction 
over criminal acts in Indian territory in Nebraska. 
Robinson v. Sigler ~----------------------------- 
Act of Congress, approved August 7, 1882, 22 U. S. 
Stat. at Large 341, granted State of Nebraska both 
civil and criminal jurisdiction of Indians in Ne- 
braska. Robinson v. Sigler ~---------------- ---- 
Power of Congress over Indian affairs plenary and 
cannot be limited by treaty. Robinson v. Sigler —. 
Inherent police power of states applies both to 
Indians and to Indian country, except to extent that 
federal government preempted field, and therefore 
federal government may withdraw from’ field and 
turn jurisdiction back to states when chooses to do 
so. Robinson v. Sigler ~.--_-------__----------. 
No acceptance of Public Law 280 required of State 
of Nebraska; by its terms applied to Nebraska, 
and only states not specifically mentioned required 
to accept its provisions if wanted to avail them- 
selves of it. Robinson y. Sigler ~_--.-------_--_- 


Indictments and Informations. 


1. 


2. 


Indigents. 
1. 


Information alleging conduct prohibited generally 
by one statutory section and specifically by another 
section charges offense under specific section. State 
v;. Bekstein: 2-52 0-o25.2 sce seen eek 
Plea of guilty induced by filing of habitual crim- 
inal charge 3 days before trial not invalid where 
defendant represented by counsel and circumstances 
show that plea voluntarily and understandingly en- 
tered. State v. Reed -.-..--.__._-_____-__---_-__ 


Right of indigent to counsel does not give unbridled 
right to be represented by counsel of own choosing. 
State v. Bratton ~_-------~---_-------~___---.__-. 
Right of indigent to counsel cannot be manipulated 
so as to obstruct orderly procedure in courts or in- 
terfere with fair administration of justice. State 
V,. Bratton: ‘22225. csse2osce esc ce 
When defendant becomes dissatisfied with court- 
appointed counsel, unless he can show good cause 
to court for removal of counsel, his only alterna- 
tive to proceed pro se if competent to do so. State 
Vi. Bratton: 62 ---~2 oo ton ae eS ee, 
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Infants. 
1. Child custody statutes of Nebraska liberally con- 


10. 


strued to accomplish purposes of serving best in- 
terests of children involved. State v. Randall __. 
Healey v. Naimie ~_-_--__----_----_--.---------- 
Cited statutes provide that neglected child means 
any child in situation dangerous to life or limb or 
injurious to health or morals of such child. State 
vy, Randall’ wocse von sas aks cance cee eee pe seas hce 
Whether child neglected within purview of statute 
question of fact; each case determined from all facts 
and circumstances of each particular case. State 
v. Randall ~~ ---.-.--_---_-__ ss ee 
In cases involving child custody determinations in 
juvenile and other courts, findings of trial court, 
both as to evaluation of evidence and matter of 
custody, not disturbed unless clear abuse of dis- 
cretion or decision against weight of evidence. State 
vi Randall» 2 222% coun eee essa octet 
Where parent has forfeited right to custody of chil- 
dren and custody awarded to someone other than 
parent, ordinarily fact that parent now rehabilitated 
not sufficient change in circumstances to require 
change in custody. State ex rel. Sanders v. Doyle _ 
In determining custody of children of tender years, 
court will give consideration to fact that children 
have formed natural attachment for person who has 
stood in relation of parents. State ex rel. Sanders 
Vi Doyle:.<- scss ese sons te ee se 
Although preference of children as to custody not 
controlling, is factor that will be considered by court. 
State ex rel. Sanders v. Doyle _-________________ 
Relinquishment of child for adoption made volun- 
tarily and in accordance with provisions of statute 
not revocable. Kane v. United Catholic Social 
Services: oscssisseocks ete ee 
Parental rights may be terminated when parents. 
have substantially and repeatedly neglected a child 
and refused to give necessary parental care and pro- 
tection or when parent unfit by reason of lewd and 
lascivious behavior detrimental to health, morals, or 
well-being of child. Healey v. Naimie ____..______ 
Gist of crime of child stealing is malicious, forci- 
ble, or fraudulent removal of child from custody of 
its legal custodian, with intent to unlawfully detain 
or conceal it from such custodian or parent, and 
consent of child immaterial and does not constitute 
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13. 


Injunction. 
1, 


2. 
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defense. State v. Randall ~--.------__--.---~--.- 7 


If a man induced to marry a woman who he knows 
or believes to be pregnant, believing and relying 
upon false statements made to him by her that he 
is father of child with which she is pregnant, when 
unknown to him her condition caused by another, 
marriage may be annulled for fraud, if not ratified 
with knowledge thereof. Goree v. Goree -------_- 
Custody of minor child to be determined by best in- 
terests of child, with due regard for superior rights 
of fit, proper, and suitable parents. Marcus v. 
Huffman 225.045 ee Sec See ee eset ee 
Courts may not properly deprive parent of custody 
of minor child unless affirmatively shown that such 
parent unfit to perform duties imposed by that 
relationship or has forfeited that right. Marcus v. 
Huffman: 2222. -S--sessu sco sek ah at ee cee ses 


Court of equity will not grant injunctive relief un- 
less shown that injury has been or will be suffered 
by party seeking such relief. Muchemore v. Heflin 
Injunction will not be granted unless right is clear, 
damage irreparable, and remedy at law inadequate 
to prevent failure of justice. Muchemore v. Heflin 
Municipal corporation cannot be estopped from en- 
forcing valid ordinance, and injunction proper rem- 
edy to prevent continuing violation of lawful zon- 
ing ordinance. City of Imperial v. Raile ___-_.--_~ 
District court has jurisdiction to determine plaintiff’s 
right to assume and hold office of county assessor 
under plaintiff’s petition for writ of mandamus pray- 
ing for appropriate injunctive relief. Shear v. 
County Board of Commissioners _-__---_-_--.--_-_- 


Insane Persons. 


1. 


If while criminal proceedings pending, facts brought 
to attention of court, either from own _ observa- 
tion or from suggestion of counsel, which raise doubt 
as to sanity of defendant, question should be settled 
before further steps taken. State v. Boston ____._ 
Except as otherwise provided by statute, matter of 
granting hearing on issue of competency to stand 
trial rests in discretion of trial court. State v. 
Boston 22222522522. soci seca Soc ewes 
Means employed in resolving question of sanity dis- 
cretionary with court. State v. Boston ..._..______ 
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Instructions. 
1. Prejudicial error for district court to submit to 


10. 


jury essential issue of fact without evidentiary sup- 
port. Todd v. Boals ______.---------.----------- 
In absence of request, trial court not required to 
instruct in regard to lesser included offenses. State 
Vs Warner #222 23es 2 a So ee te i es 
If court has instructed jury generally on law and 
has not withdrawn any essential issue from consid- 
eration by jury, error cannot be predicated on fail- 
ure to charge on some particular phase of case 
unless proper instruction requested by party com- 
plaining. State v. Russo ~_---------------- mnie ee 
Activities of thief ordinarily secretive and not usu- 
ally carried out in presence of witnesses; when 
commission of offense carried out in such manner, 
circumstantial evidence necessarily only evidence 
available, and where many circumstances pointing 
to guilt of defendant, question for jury under pro- 
per instructions safeguarding rights of defendant. 
State v. Lowrey -....-.------..-----.----------. 
Jury instructions must be considered collectively; 
if as whole they correctly state law, no error occurs, 
although one alone may be incomplete. State v. 
Black: Bear: 2--222225522.20- o22 ue te a ken 
In absence of request for cautionary instruction with 
relation to previous similar offenses, not error for 
trial court to fail to give such instruction. State 
Vi; Randall: 2.2: cs240400 cco cecece cease 
Duty of court not only to instruct as to what con- 
stitutes voluntary confession, but also to instruct 
jury to disregard alleged confession if found to be 
involuntary. State v. McDonald ~.__..-_----___-__ 
Duty of trial court to instruct jury upon issues pre- 
sented by pleadings and supported by evidence. 
Heavican v. Holbrook ~-.______-~_____-___---_____ 
Correctness of ruling of district court in giving or 
refusing instructions cannot be considered by Su- 
preme Court unless such ruling first challenged in 
district court by motion for new trial. -State v. 
Middleton ~~_-----.-_-~____ ee sese soci 


Assignment in motion for new trial that errors of 
law occurred at trial does not present correctness 
of giving or refusing instructions. State v. Tolle __ 
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Policy of insurance given effect according to ordi- 
nary sense of terms used, and, if clear, applied ac- 
cording to their plain and ordinary meaning. Lydick 
v. Insurance Co. of North America —~~-_---------- 
Where insurance policy limits liability to direct loss 
or damage, general rule that if windstorm combines 
with hazard expressly excluded from policy cover- 
age to produce loss, insured may not recover. Ly- 
dick v. Insurance Co. of North America ~------_-- 
Where initial permission to use insured vehicle given 
by one having proper authority to give permission 
to person operating it at time of accident, for pur- 
poses of liability coverage, such operation with ex- 
press or implied permission of named insured, even 
though specific or express terms of permission given 
violated. Hull v. Allstate Ins. Co. --------------- 
Insurer’s duty to defend action against insured must, 
in first instance, be measured by allegations of peti- 
tion against insured. Hartford Acc. & Ind. Co. v. 
Olson Bros., Ine. --------__-.--.~-___--_-----~_--- 
Policy of insurance considered as any other contract 
to give effect to intention of parties at time made 
as expressed therein; language of it considered not 
in accordance with what insurer intended words to 
mean, but what reasonable person in position of in- 
sured would have understood them to mean. Hart- 
ford Acc. & Ind. Co. v. Olson Bros., Ine. _--.__--_- 
Exclusion in liability policy excluding from cover- 
age injury to or destruction of any goods sold or 
work completed by named insured out of which ac- 
cident arises eliminates any coverage for injury to 
or destruction of product furnished or work com- 
pleted by named insured. Hartford Acc. & Ind. Co. 
v. Olson Bros., Ine. ---_------------------------_ 
Under exclusion in liability policy excluding from 
coverage injury to goods sold or work completed by 
named insured, if defect in product furnished or work 
completed by named insured causes damage to other 
property, no coverage for such damage to other 
property. Hartford Acc. & Ind. Co. v. Olson Bros., 
INC, teste ese ee Stetetecteecst ctu bees 
Fire insurance policy legally issued in this state 
which contains provision requiring suit be brought 
within 12 months after inception of loss, but which 
also contains provisions amending any terms of policy 
which conflict with state statutes to conform with 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


such statutes, subject to limitations set out in cited 
statute. Hiram Scott College v. Insurance Co. of 
North America --...-..--_-.-____.----------~----- 
In automobile liability insurance policy, word house- 
hold in omnibus clause extending liability available 
to insured to other members of household means 
those who dwell under same roof and compose a 
family. State Farm Mut. Auto. Ins. Co. v. Selders _ 
Statute requires uninsured motorist insurance for 
protection of persons insured thereunder who are 
legally entitled to recover damages from owners or 
operators of uninsured motor vehicles. State Farm 
Mut. Auto. Ins. Co. v. Selders _..----------------- 
Purpose of statute to give same protection to per- 
son injured by uninsured motorist as he would have 
if had been injured in accident caused by automobile 
covered by standard liability policy; provisions to 
be liberally construed to accomplish such purpose. 
State Farm Mut. Auto. Ins. Co. v. Selders ~-..---- 
Policy of insurance given effect according to ordi- 
nary sense of terms used, and if clear, will be ap- 
plied according to their plain and ordinary meaning. 
Brander v. Eagle Raceways, Inc. ~..-----~.------ 
Delivery of life insurance policy and acceptance of 
premiums raise presumption that all conditions pre- 
cedent such as continued insurability met; this pre- 
sumption sufficient to sustain plaintiff’s burden of 
proof unless defendant introduces evidence to rebut 
it. Ortega v. North American Co. for L. & H. Ins. — 
In absence of fraud or misrepresentation, health de- 
fect existing but undetected on date of medical 
examination cannot later be advanced as breach of 
continued insurability clause. Ortega v. North 
American Co. for L. & H. Ins. ~----------_--..----- 
If medica] examination made by insurer, either with 
knowledge of illness of applicant thereby disclosed 
or without discovery of pathological condition which 
in fact existed, and thereupon issues policy of in- 
surance, should not be allowed to repudiate liability 
by reason of defective health of insured at time of 
examination, in absence of fraud or misrepresenta- 
tion. Ortega v. North American Co. for L. & H. Ins. 
Where evidence introduced by insurer wholly in- 
sufficient to rebut presumption that plaintiff in good 
health at date of issuance of policy, error for trial 
court to submit such issues to jury. Ortega v. North 
American Co. for L. & H. Ims. -------------- ee 
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Intent. 


Interest. 
Claim liquidated so as to bear interest where deter- 
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Generally, applicant for insurance has no duty to 
inform insurer of new information about his health 
where insurer fails to inquire into existence of any 
new information after medical examination. Ortega 
v. North American Co. for L. & H. Ins. ~--------- 
Claim for attorneys’ fee after judgment in favor of 
plaintiff in action on fidelity policy or bond may be 
presented by motion at subsequent term of court. 
Beshaler v. Helberg ~---------.---------------~-- 
Objectively reasonable expectations of beneficiary- 
insured regarding terms of his insurance contract 
ordinarily will be honored. Nile Valley Coop. G. & 
M. Co. v. Farmers Elevator Mut. Ins. Co. --~----- 
Applicable part of “full reporting” clause in de- 
fendant’s policy of provisional fire insurance issued 
to plaintiff construed to limit liability to that pro- 
portion of any loss which last reported value bears 
to actual value at time of report, provided liability 
does not exceed amount stated in schedule endorse- 
ment of policy. Nile Valley Coop. G. & M. Co. v. 
Farmers Elevator Mut. Ins. Co, _---------------- 
Where applicable statutory provision conflicts with 
provisions of insurance policy, statute and not in- 
surance policy controls. Rudder v. American Stand- 
ard Ins. Co. of Wisconsin ~------.---.---------. 
Where words of statute plain, direct, and unambig- 
uous, no interpretation needed to ascertain meaning. 
Rudder v. American Standard Ins. Co. of Wisconsin 
Rules of interpretation resorted to for purpose of 
resolving ambiguity in statute, and not of creating 
it. Rudder v. American Standard Ins. Co. of Wis- 
CONSIN: 25sec es ye weseeceectas 


Ordinarily voluntary intoxication no justification or 
excuse for crime, but excessive intoxication by which 
person wholly deprived of reason may prevent one 
from having intent charged. State v. Bevins —._.. 
In prosecution for receiving stolen property where 
facts known to defendant such that man of age, 
intelligence, and experience of defendant would know 
property to have been stolen, jury may properly find 
defendant possessed guilty knowledge. State v. 
Alcomm...2-2222. sion ch ee 
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mined or readily determinable; sufficient if ascer- 
tainable by computation or recognized standard. 
Mintken v. Nebraska Surety Co. ----------------- 


Intervention. 
Judgment creditor who intervenes in creditor’s suit 
obtains lien against fund from date of intervention. 
Steven v:.Ford so 1-22 2--2+.4-2++~-2-2---4-7%+5 


Intoxicating Liquors. 

1. Failure to reply to direct inquiry as to which test 
should be administered, as provided in Implied Con- 
sent Act, under circumstances enumerated, equiva- 
lent to refusal to take any tests. Johnson v. Dennis 

2. Tests authorized by statute to be used in determin- 
ing alcoholic content present in body fluid of per- 
son must be performed according to methods ap- 
proved by Department of Health. State v. Parrott 

3. Failure of officer to advise motorist subjected to 
breath or body-fluid test for intoxication that he 
could obtain additional test following that admin- 
istered at direction of officer does not excuse motor- 
ist’s failure to submit to such test. Zadina v. 
Weed lim .23-0 22 a ee Se oe 

4. Foundation for admission into evidence of body fluid 
test showing compliance with provisions of cited 
statute sufficient. State v. Lilja __....--_- --__-- 


Intoxication. 

Ordinarily voluntary intoxication no justification or 
excuse for crime, but excessive intoxication by which 
person wholly deprived of reason may prevent one 
from having intent charged. State v. Bevins .--.- 


Judgments. 

1. Where court of equity properly acquired jurisdiction 
in suit for equitable relief, will make complete ad- 
judication of all matters properly presented and in- 
volved in case and ordinarily grant such relief, legal 
or equitable, as required and thus avoid unnecessary 

, litigation. Sechovee v. Harms _____-------------.. 

2. In suit where specific performance granted, all dam- 
ages growing out of defendant’s breach of contract 
litigable in specific performance action; separate 
subsequent actions to recover different elements 
of such damages for same breach cannot be main- 
tained. Sechovee v. Harms ------.._.__.-----..-- 
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Summary judgment extreme remedy and should be 
awarded only when issue clear beyond all doubt; 
any reasonable doubt touching existence of genuine 
issue of material fact resolved against moving party. 
Hollamon v. Eagle Raceway, Inc. ___.-.._-_______ 
Hiram Scott College v. Insurance Co. of North Amer- 
Wea. 4 betes. oo eee ee 
Summary judgment authorized when moving party 
entitled to judgment as matter of law, clear what 
truth is, and no genuine issue remains for trial. 
Hollamon v. Eagle Raceway, Inc. __----__.-.---~- 
Relief under Post Conviction Act limited to cases 
in which there was denial or infringement of rights 
of prisoner such as to render judgment void or void- 
able under Constitutions of this state or United 
States. State v. Bullard __.__-_-__..---__------ 
Where default has been regularly entered, within 
discretion of trial court as to whether default judg- 
ment shall be set aside; in absence of showing of 
abuse of discretion, Supreme Court will not inter- 
fere. Michaelis v. Michaelis _......__.__.-__-_-.-_ 
Facts and circumstances in each case determine 
whether there has been abuse of discretion; among 
matters to be considered are promptness of motion 
to vacate, negligence or want of diligence of party 
moving to vacate, and avoidance of unnecessary de- 
lays and frivolous proceedings in administration of 
justice. Michaelis v. Michaelis ...-..-_.__-_____- 
As prerequisite to examination in Supreme Court, 
evidence adduced on summary judgment hearing 
must be embodied in bill of exceptions. Scarpello v. 
Continental Assur. Co. ~-..__.-.----__-.-------.- 
In absence of bill of exceptions in summary judg- 
ment proceeding, presumed that evidence sustains 
trial court’s holding that no issue of fact presented 
by proceeding, was correctly decided, and only issue 
considered on appeal is sufficiency of pleadings to 
support judgment. Scarpello v. Continental Assur. 
Go. 228 Sites nosh ee ele oo ene sd Soke ee 
Judgment creditor of beneficiary may bring credi- 
tor’s suit to require distributive share in estate be 
applied toward payment of judgment. Steven v. 
Mord. io oe Ss ee So ke ee Mi es 
Judgment creditor who brings creditor’s suit obtains 
lien against fund from time of commencement of 
suit. Steven v. Ford ~__---_-.-.-2.-..-.----__--- 
Where parent has forfeited right to custody of chil- 
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13. 


14. 


15. 


16. 


17. 


18. 


19. 


dren and custody awarded to someone other than 
parent, ordinarily fact that parent now rehabilitated 
not sufficient change in circumstances to require 
change of custody. State ex rel. Sanders v. Doyle 
Judgment of trial court in action where jury waived 
has effect of verdict of jury and will not be set 
aside unless clearly wrong. Belek v. Travelers Ind. 
CO teat hai a ee es oe ain ee 
Where party has sustained burden and expense of 
trial and succeeded in securing judgment of jury on 
facts in issue, he has right to keep benefit of that 
verdict unless prejudicial error in proceedings by 
which it was secured. Beshaler v. Helberg ~~~ 
Not sufficient for party seeking vacation of judg- 
ment or decree to show it was obtained by fraud 
of his adversary; petitioner must also show failure 
to obtain just decision not attributable to own fault 
or negligence. Flint v. Panter _-._.__.-.-.-_-.__-.. 
Jurisdiction of Supreme Court over appeals from 
district court based on final judgments or orders; 
order that affects substantial right in special pro- 
ceeding final. Grantham v. General Telephone Co. 
Ordinary burdens of trial insufficient for Supreme 
Court to classify otherwise interlocutory or partial 
summary judgment with orders that affect sub- 
stantial rights. Grantham v. General Telephone Co. 
Rule for consideration of motion for judgment not- 
withstanding verdict stated. Schleusener v. Ne- 
braska Tractor & Equipment Co. ____.-__-_-___-._ 
If reasonable competent evidence to support findings 
of fact in trial court shown, judgment, order, or 
award will not be modified or set aside for insuf- 
fiency of evidence. Mid-America Pipeline Co. v. 
Warren: ose 26 ee Steno 8 


Judicial Sales. 


1. 


2. 


Judicial sale advertised for front door of courthouse 
may be held at front of steps on first floor inside 
courthouse. Hollstein v. Adams ___..---_____-_____ 
If publication day falls upon holiday, publication 
preceding day in weekly newspaper complies with 
statutory requirement that publication be had upon 
same day of week as first publication. Hollstein v. 
Adams\'<2 oo e-toc ee 
Mortgagor in foreclosure proceeding not entitled to 
personal service of published notice of sale. Holl- 
stein v. Adams _--__---_--- 1 -___-_ 
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Confirmation of judicial sale within discretion of 
trial court. Hollstein v. Adams ~~--_------------- 


Jurisdiction. 


1. 


Secretary of Interior having failed to accept offer 
of retrocession embraced in Legislative Resolution 37, 
Eightieth Session, Nebraska Legislature, 1969, be- 
fore withdrawn by Legislative Resolution 16, Eighty- 
second Session, Nebraska Legislature, 1971, 18 U. S. 
C. A., section 1162, still applicable in Nebraska. State 
Ws. (Goham: Suicooce le ee ee eae 
State v. Tyndall ..._..----...--___--_-----_ 
When accused committed offense of murder, State 
of Nebraska was exercising exclusive jurisdiction 
over criminal acts in Indian territory in Nebraska. 
Robinson v. Sigler _---.___----.-----.----------- 
Inherent police power of states applies both to 
Indians and to Indian country, except to extent that 
federal government preempted field, and therefore 
federal government may withdraw from field and 
turn jurisdiction ‘back to states when chooses to do 
so. Robinson v. Sigler .--____--..-_------------- 
No acceptance of Public Law 280 required of State 
of Nebraska; by its terms applied to Nebraska, 
and only states not specifically mentioned required 
to accept its provisions if wanted to avail themselves 
of it. Robinson v. Sigler __-.___.--_.----_.-------- 
Where court of equity obtains jurisdiction of cause 
for any purpose, may retain it for all and proceed 
to final determination of case, adjudicate all mat- 
ters in issue, and thus avoid unnecessary litigation. 
Freeman v. Rose -..--.-..-.--------------------- 
Right of workman to sue railroad company for 
wrongful discharge not dependent upon prior exhaus- 
tion of administrative remedies under Railway Labor 
Act and collective bargaining agreement, provided 
he has elected to consider employment at end and 
does not seek reinstatement. Poppert v. Brother- 
hood of R. R. Trainmen ___----------.._------.. 
Right of member to sue his union not dependent 
upon prior exhaustion of administrative remedies 
under Railway Labor Act and collective bargaining 
agreement as these procedures have no reference 
to disputes between member and union. Poppert v. 
Brotherhood of R. R. Trainmen —..-.-._----._----- 
Section of Uniform Interstate and International 
Procedure Act applies when tortious act or omission 
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11. 


12. 


13. 


occurs in state even though resulting injury occurs 
elsewhere. Von Seggern v. Saikin ~---.-----~---- 
Section of Uniform Interstate and International Pro- 
cedure Act authorizes exercise of jurisdiction when 
tortious act or omission takes place without state 
but injury occurs within state and there is some other 
reasonable connection between state and defendant. 
Von Seggern v. Saikin .-------.-------.-~--------- 
Appearance “general” if party appearing invokes 
power of court on any question other than jurisdic- 
tion. Kohler v. Ford Motor Co. ~.--------------- 
Jurisdiction of Supreme Court over appeals from 
district court based on final judgments or orders; 
order that affects substantial right in special pro- 
ceeding final. Grantham v. General Telephone Co. 
Ordinary burdens of trial insufficient for Supreme 
Court to classify otherwise interlocutory or partial 
summary judgment with orders that affect substan- 
tial rights. Grantham v. General Telephone Co, —___ 
Since action for alimony and division of property 
not barred by Colorado divorce decree rendered on 
constructive service, district court for Box Butte 
County, Nebraska, had jurisdiction to entertain it. 
Mandelberg v. Mandelberg ----------L----------- 


Defendant in criminal case not constitutionally en- 
titled to demand proportionate number of his race 
on jury which tries him nor on venire or jury roll 
from which petit jurors drawn. State v. Gutierrez 


To be constitutionally impermissible, exclusion of any 


given sector of population from jury duty must be 
purposeful or intentional. State v. Gutierrez ~_____ 
Use of voter registration lists or poll books for jury 
selection systems constitutionally permissible. State 
vs Gutlerrez) 22-22-22 2.-----4- 2242-2 e aces 
Nebraska system of selecting jurors clearly within 
constitutional limits. State v. Gutierrez -___._.. 
Weight and credibility of testimony of both lay and 
expert witnesses as to amount of damages sustained 
by landowner peculiarly of local nature to be decided 
by jury; verdict will not be overturned if based on 
testimony. Johnson v. Nebraska Public Power Dist. 
Fact that jury had opportunity to inspect property 
of significance in determining whether verdict ex- 
cessive. Johnson v. Nebraska Public Power Dist. 
When evidence in condemnation proceedings conflict- 
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ing, jury’s verdict will not be set aside unless clearly 
wrong; not for reviewing court to decide which 
testimony jury should believe. Johnson v. Nebraska 
Public Power Dist. _-_________-----_--_------____ 
Activities of thief ordinarily secretive and not usu- 
ally carried out in presence of witnesses; when com- 
mission of offense carried out in such manner, cir- 
cumstantial evidence necessarily only evidence avail- 
able, and where many circumstances pointing to 
guilt of defendant, question for jury under proper 
instructions safeguarding rights of defendant. State 
vi Lowrey 22i22-si1 2202 oo eta cee 
Test by which jury shall determine sufficiency of 
circumstantial evidence in criminal prosecution 
whether facts and circumstances tending to connect 
accused with crime charged of such conclusive nature 
as to exclude to moral certainty every rational 
hypothesis except that of guilt. State v. Escamilla 
Province of jury to determine circumstances sur- 
rounding, and which shed light upon, alleged crime; 
if, assuming as proved facts which evidence tends 
to establish, they can be accounted for upon no 
rational theory which does not include guilt of ac- 
cused, proof cannot, as matter of law, be said to 
have failed. State v. Ortiz -_-.-.--_-.---.____ 
Verdict may be set aside as excessive only when so 
clearly exorbitant as to indicate was result of pas- 
sion, prejudice, or mistake, or clear that jury disre- 
garded evidence or controlling rules of law. Winston 
Ve DAVIS) 22s) 8 ee 
When new trial sought on ground of misconduct by 
jury, finding of trial court will not be set aside un- 
less evidence of misconduct clear and convincing. 
Winston v. Davis ~---_----_.----------____--_ eee 
Where motion for new trial presents question of fact 
concerning regularity of jury’s deliberations, trial 
court becomes trier of disputed facts with refer- 
ence thereto, and its decision thereon will not be 
disturbed on appeal unless clearly wrong. Winston 
Vi Davis: 2ascelsscsecsensle cco ete ess eek 
Rule stated when negligence imputed to owner who 
is passenger in own automobile and operated by an- 
other; ordinarily question for jury unless evi- 
dence so conclusive that minds of men could not 
reasonably arrive at any other conclusion, then ques- 
tion one for decision by court as matter of law. 
Weber v. Southwest Nebraska Dairy Suppliers, Inc. 
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Credibility of witnesses and weight of evidence for 
jury to determine in criminal case, and verdict of 
jury may not be disturbed by Supreme Court unless 
clearly wrong. State v. Middleton --_---------.___ 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could properly 
find guilt beyond reasonable doubt. State v. Alcorn 


Kidnapping. 


1. 


Purpose of kidnapping in every instance to make 
possible to commit some other crime; very nature 
therefore embraces other crimes as well as that of 
kidnapping. Penalties of kidnapping intentionally 
more severe than other crimes which may be in- 
cluded because of consequences which often result 
from its perpetration. State v. Goham --_------- 
Gist of crime of child stealing is malicious, forcible, 
or fraudulent removal of child from custody of its 
legal custodian, with intent to unlawfully detain or 
conceal it from such custodian or parents, and consent 
of child immaterial and does not constitute defense. 
State: -v:. Randall 2.220 scet cee ecbcd cucu eeck 


Labor and Labor Relations. 


1. 


Right of workman to sue railroad company for 
wrongful discharge not dependent upon prior exhaus- 
tion of administrative remedies under Railway Labor 
Act and collective bargaining agreement, provided he 
has elected to consider employment at end and does 
not seek reinstatement. Poppert v. Brotherhood of 
R..R. Trainmen .......-.~-.---------.----=-----.. 
Right of member to sue his union not dependent 
upon prior exhaustion of administrative remedies 
under Railway Labor Act and collective bargaining 
agreement as these procedures have no reference 


to disputes between member and union. Poppert v. 


Brotherhood of R. R. Trainmen ___-_-------____-- 


Landlord and Tenant. 


1. 


In event of sale of school lands to third person, ten- 
ant has right to compensation resulting from “im- 
provements” compensable under lease statutes. State 
vi Rosenberger: ‘22-2 teva on eee 
Value of tenant’s interest resulting from “improve- 
ments” on school lands required to be determined 


prior to sale of land. State v. Rosenberger __-__--- 
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In prosecution for larceny in Nebraska, lack of consent 
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need not be shown in express terms but may be 
inferred from circumstances appearing in evidence. 
State: ‘v.. Simons: 22222222 2--222220 seu ses esnecee 


Legislature. 


1. 


Unless Legislature otherwise provides, funds prop- 
erly expended by receiving high school district from 
state and federal aid includable in computation of 
per pupil costs under provisions of cited statute. 
Werth v. Buffalo County Board of Equalization _- 
Establishment of school district boundaries purely 
legislative matter. Kaup v. Sweet ___-----_------- 
In order to find provision of Constitution restricts 
plenary power of Legislature to tax Metropolitan 
Utilities District, language of restriction must be 
clearly applicable. Evans v. Metropolitan Utilities 
DiSt:> osc seo eerie case te oboe acsle 
Public corporation authorized by Legislature and or- 
ganized pursuant thereto to carry out functions 
determined for public purpose and general welfare 
of people is arm or branch of government for this 
purpose and under plenary control of Legislature. 
Evans v. Metropolitan Utilities Dist. _....-..-_____ 
Constitution not grant but rather restriction of legis- 
lative power; taxing power vested in Legislature 
without limit except as may be prescribed by Con- 
stitution itself; consequently, courts can enforce 
only those limits which Constitution clearly imposes. 
Evans v. Metropolitan Utilities Dist. __..____.______ 
In proper construction of constitutional provisions, 
limitations or restrictions upon power of taxation 
can never be raised by implication, but intention to 
impose them must be expressed in clear, unambigu- 
ous language. Evans v. Metropolitan Utilities Dist. 
Cited statute constitutional; Legislature may abro- 
gate right of action for tort to happen in future. 
State Securities Co. v. Norfolk Livestock Sales Co., 
Imes 222055 2 So eer a lk 
In order to justify courts in declaring invalid as 
delegation of legislative power a statute conferring 
particular duties or authority upon administrative 
officers, must clearly appear beyond reasonable doubt 
that duty or authority so conferred is power that ap- 
pertains exclusively to legislative department, and 
conferring not warranted by provisions of Constitu- 
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tion. Shear v. County Board of Commissioners _--. 849 
9. Legislature has complete power and authority to 

prescribe qualifications for office of county assessor, 

limited only by requirement that such conditions of 

eligibility shall not be unreasonable. Shear v. 

County Board of Commissioners ___----.----~-.--- 849 
10. Competent for Legislature to classify for purposes 

of legislation, if classification rests on some reason 

of public policy, some substantial difference of situa- 

tion or circumstance, that would naturally suggest 

justice or expediency of diverse legislation with re- 

spect to objects to be classified. Shear v. County 

Board of Commissioners __..--_-_--~.----------- 849 


Libel and Slander. 
Actions at law for false arrest, false imprisonment, 
and libel and slander remain subject to defense of 
governmental immunity. Webber v. Andersen -—--- 9 


Liens. 
1. Lein of materialman for material furnished contrac- 
tor not dependent upon contract existing between 
materialman and owner; lien given because material 
furnished used in construction of building or other 
structure. Paxton & Vierling Steel Co. v. Barmore 64 
2. Cited statute makes no requirement concerning con- 
tract between materialman and contractor; if con- 
tract and delivery, or furnishing under it, sufficient 
to create indebtedness or liability, sufficient to create 
lien. Paxton & Vierling ‘Steel Co. v. Barmore __-_ 64 
8. Where real estate sold pursuant to general power 
of sale contained in will, judgment creditor of bene- 
ficiary of estate has no lien upon property sold or 
proceeds of sale. Steven v. Ford ~-_-...-..--.--_ 401 
4. Judgment creditor of beneficiary may bring cred- 
itor’s suit to require distributive share in estate be 
applied toward payment of judgment. Steven v. . 
Ori 4c ae Sok kat ee 401 
5. Judgment creditor who brings creditor’s suit obtains 
lien against fund from time of commencement of 
suit. Steven v. Ford ~-----._----_--_------- ee 401 
6. Judgment creditor who intervenes in creditor’s suit 
obtains lien against fund from date of intervention. 
Steven v. Ford .22--s--2.2.0-2-.---- ue 401 


Limitations of Actions. 
1. Fire insurance policy legally issued in this state 
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Mandamus. 
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which contains provision requiring suit be brought 
within 12 months after inception of loss, but which 
also contains provisions amending any terms of policy 
which conflict with state statutes to conform with 
such statutes, subject to limitations set out in cited 
statute. Hiram Scott College v. Insurance Co. of 
North America —-.___~~..-_-_------~------------ 
Cause of action pleaded by amendment ordinarily re- 
lates back to original pleading for limitation pur- 
poses, provided claimant seeks recovery on same 
general set of facts. Kohler v. Ford Motor Co. -- 
Action to foreclose real estate mortgage may be 
brought within period of limitation provided by 
cited statute even though action on debt barred. J. 
I. Case Credit Corp. v. Thompson --------------- 
Section 18-1717, R. R. S. 1948, enacted with emer- 
gency clause on April 29, 1967, provides for 1-year 
limitation period in which party may contest any 
annexation or contest any act done prior to such 
date, pursuant to such annexation which was made 
pursuant to any statute of Nebraska which has been 
on April 29, 1967, declared unconstitutional. Ne- 
braska Mil-Nic, Ine. v. City of Grand Island --_- 
Special statute of limitations, where applicable, 
controls over general statute of limitations because 
special statute one that more properly expresses 
legislative will. Nebraska Mil-Nic, Inc. v. City of 
Grand Island. ~ 2s2222222.-12125.422632-+5e 2 ee 


District court has jurisdiction to determine plaintiff’s 


Marriage. 
1. 


right to assume and hold office of county assessor 
under plaintiff’s petition for writ of mandamus 
praying for appropriate injunctive relief. Shear 
v. County Board of Commissioners ~______-----.- 


In Nebraska, voidable marriage legally valid for all 
civil purposes until nullity so pronounced. Ballew 
v..Ballew... 2-22-02. 2 te 
Under divorce decree providing alimony payments 
shall terminate upon remarriage of wife, right of 
divorced wife to receive such payments terminated 
upon remarriage and not revived by annulment of 
her remarriage on grounds which rendered remar- 
riage voidable. Ballew v. Ballew ~__-_---__----- 
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Master and Servant. 


1, 


Mortgages. 
1. 


Motions, R 
1, 


Relation of master and servant cannot be defined 
in general terms with substantial accuracy. Todd 
Vo  Boals: 222 -cscsih seca ecoi nel secaeee ce este 
General test in determining whether employee serv- 
ant of original master, or of party to whom has 
been furnished, whether in particular service which 
he is engaged to perform he continues to be liable 
to direction and control of master, or becomes sub~ 
ject to that of party to whom he is lent or hired. 
Mid-America Pipeline Co. v. Warren —-.----.---- 
Rule stated as to relationship of employee between 
original master and new master to whom loaned. 
Mid-America Pipeline Co. v. Warren ~_----------- 
Before new relationship from original master to 
new master can be made effective, servant must 
understand he is submitting himself to control of 
new master. Mid-America Pipeline Co. v. Warren ~ 


Auctioneer operating as market agency under Fed- 
eral Packers and Stockyards Act and who sells 
mortgaged cattle at request of mortgagors not re- 
lieved from liability for conversion by terms of act. 
State Securities Co. v. Norfolk Livestock Sales 
Gow. Ine: ossccecesesedeSetet ee cee ee ed 
Action to foreclose real estate mortgage may be 
brought within period of limitation provided by cited 
statute even though action on debt barred. J. I. 
Case Credit Corp. v. Thompson _......-.--.-~-__ 
Mortgagor in foreclosure proceeding not entitled to 
personal service of published notice of sale. Holl- 
stein v. Adams ~__------.----_____--_ eee 


ules, and Orders. 

Motion to withdraw plea of guilty sustained only 
if defendant proves withdrawal necessary to cor- 
rect manifest injustice and defendant must establish 
such ground by clear and convincing evidence. State 
V. JORNSON, sent iee et cose eee eo 
Entertainment of belated motion to strike testi- 
mony, no proper objection having been previously 
made, discretionary with trial court. Kohler v. 
Ford Motor Co, ~--------_2_-_-u eee 
Post Conviction Act requires that unless motion and 
files and records of case show petitioner entitled to 
no relief, court shall grant prompt evidentiary hear- 
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ing, determine issues, and make findings of fact 
and conclusions of law with respect thereto. State 
vy. Reichel Luce sc2 25 dee es eo esse cette see 
Motion for relief under Post Conviction Act must 
state all grounds available to prisoner as basis for 
relief at time motion filed. State v. Reichel ~~-_ 
After first motion for post conviction relief judi- 
cially determined, any subsequent motion for post 
conviction relief from same conviction and sentence 
may be dismissed by district court, unless motion 
affirmatively shows on face that basis relied upon 
for relief not available at time of filing prior mo- 
tion for post conviction relief. State v. Reichel _- 
Motion for continuance addressed to sound discre- 
tion of court; in absence of showing of abuse of 
discretion, ruling on motion for continuance not dis- 
turbed. Jindra v. S. M. S. Trucking Co. --------- 
Where motion for new trial presents question of 
fact concerning regularity of jury’s deliberations, 
trial court becomes trier of disputed facts with re- 
ference thereto, and its decision thereon will not be 
disturbed on appeal unless clearly wrong. Winston 
Ve cDaVis' 22 2so0 2225 Sele acco cee tes eee schon auses 
Railway commission has jurisdiction to reconsider 
and vacate order on own motion within 30 days 
after mailing of copy of order and before appeal 
taken; upon expiration of 30 days from mailing 
copy of order, or upon appeal being perfected, 
power of commission to reconsider order on own 
motion terminates. Andrews Van Lines, Ine. v. 
Smith? joo octet et Ce 
Transfer of operating rights may be approved after 
notice and hearing if railway commission finds trans- 
action will be consistent with public interest, does 
not unduly restrict competition, and applicant fit, 
willing, and able to perform service. Andrews Van 
Lines, Ine. v. Smith  _-__._---__-___---_--__--- 
Order of railway commission which fails to make 
findings of ultimate facts irregular and wil! be set 
aside upon appeal. Andrews Van Lines, Ine. v. 
Smith) Ssst.s22222ce. nese desi Ao see 
Jurisdiction of Supreme Court over appeals from 
district court based on final judgments or orders; 
order that affects substantial right in special pro- 
ceeding final. Grantham v. General Telephone Co. 
Ordinary burdens of trial insufficient for Supreme 
Court to classify otherwise interlocutory or partial 
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13. 


14. 


16. 


summary judgment with orders that affect sub- 
stantial rights. Grantham v. General Telephone Co. 
Rule for consideration of motion for judgment not- 
withstanding verdict stated. Schleusener v. Ne- 
braska Tractor & Equipment Co. ~--------~-~.---. 
Rule for consideration of motion for directed ver- 
dict stated. Schleusener v. Nebraska Tractor & 
Equipment Co. _.-.-_------------~--------------- 
Assignment in motion for new trial that errors of 
law occurred at trial does not present correctness 
of giving or refusing instructions. State v. Tolle —_ 
Correctness of ruling of district court in giving or 
refusing instructions cannot be considered by Su- 
preme Court unless such ruling first challenged in 
district court by motion for new trial. State v. 
Tolle”, 2svoe voce dete eee eee eh ee eds 


Motor Vehicles. 


1, 


Failure to reply to direct inquiry as to which test 
should be administered, as provided in Implied Con- 
sent Act, under circumstances enumerated, equiv- 
alent to refusal to take any tests. Johnson v. 
Dennis” 222255322005 28 ae eo See cass 
Revocation of license to operate motor vehicle under 
point system ministerial act. Westenburg v. Weed- 
Vn? : aeties Sob oS ose ee eee eee ce 
When records disclose that any person has accum- 
ulated total of 12 or more points within 2 years, 
Director of Motor Vehicles required by statute to 
summarily revoke license and privileges of such per- 
son to operate motor vehicle in this state. Westen- 
burg v. Weedlun —_-----__---___ 
Ministerial administrative authority vested in Di- 
rector of Motor Vehicles by statute requires he ap- 
ply applicable violation sections of motor vehicle 
statute to information properly furnished to him. 
Westenburg v. Weedlun __.~_-_-_________ 
Under cited statute, possession of mini-bike with- 
out certificate of registration prima facie evidence 
of unlawful possession and concealment. State v. 
Oltjenbrumis.-:-20-- 22 S25 es oo ee eck 
When materials in plain sight within motor vehicle 
indicative of criminal offense, subsequent search 
justified and legal. State v. Oltjenbruns ___._____ 
In absence of statute or ordinance, meaning to be 
given to traffic control signal that which a reason- 
ably prudent motorist would understand and apply. 
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Heavican v. Holbrook ~-------__.---------------- 
As general rule, motorist who enters intersection 
when signal in his favor entitled to continue through 
intersection even though signal changes after he 
has entered intersection. Heavican v. Holbrook ~-- 
Motorist intending to make left turn at intersec- 
tion, where left turns controlled by separate traffic 
signal light, may enter intersection on favorable 
signal and complete turn even though signal changes 
after he entered intersection. Heavican v. Holbrook 
Motorist intending to make left turn, who would 
otherwise have right-of-way over through traffic, 
may lose right-of-way by stopping in intersection 
and yielding right-of-way to through traffic before 
completing turning movement. MHeavican v. Hol- 
DbYOOK: sess h2 cosas Su coset sco eeseest ish lcckasou 


Municipal Corporations. 


1. 


2. 


Common law rule of governmental immunity not 
completely abrogated in this state by judicial pro- 
nouncement. Webber v. Andersen __._~-------. 
Actions at law for false arrest, false imprisonment, 
and libel and slander remain subject to defense of 
governmental immunity. Webber v. Andersen ~~. 
Public officers not responsible for acts of subordi- 
nate officials, if such subordinates themselves em- 
ployees of government, where no negligence on part 
of such public officials in employing them, unless 
superior officer directed, encouraged, or ratified 
such acts, or personally cooperated therein. Webber 
V. Andersen). 222-25 e sss. see ee Sob e ee seetecs 
Cited statute passed for specific purpose of giving 
to chiefs of police powers and responsibilities to 
enforce law as that given to sheriffs; not for pur- 
pose of making chief of police liable for acts of 
subordinate policemen. Webber v. Andersen ~__-_ 
Word “airport” in clause “any city * * * owning or 
operating an airport” in Cities Airport Authorities 
Act, means airport qualified and licensed for pub- 
lic use. Elliott v. City of Plattsmouth ~...-_-__._ 
“Municipal corporations,” as used in Article VIII, 
section 7, Constitution of Nebraska, refers to munic- 
ipal corporations in strict and legal sense of those 
which exercise governmental functions, as distin- 
guished from proprietary functions. Evans v. Metro- 
politan Utilities Dist. ~-------------_----__----__ 
Under cited statute, city of first class may annex 
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11. 


12, 


contiguous lands, urban or suburban in character, 
and not agricultural lands rural in character. Web- 
ber v. City of Scottsbluff .-...__--_-_-----------.- 
Cited statute does not require that minutes of meet~- 
ing of city council embody full text of ordinance 
enacted thereat; sufficient if minutes set forth fully 
proceedings thereon showing statutory requirements 
complied with and ordinance sufficiently identified 
therein and preserved in volume or file separate 
from minutes. Webber v. City of Scottsbluff ___- 
Power of city to annex lands contiguous to city and 
within boundaries of rural fire protection district 
not limited by provisions of cited statute. Webber 
v. City of Scottsbluff .-_....__.-------__-_-_--.__ 
Municipal corporation cannot be estopped from en- 
forcing valid ordinance, and injunction proper rem- 
edy to prevent continuing violation of lawful zon- 
ing ordinance. City of Imperial v. Raile ~---____ 
What is public good as relates to zoning ordinances 
affecting use of property primarily matter lying 
within discretion and determination of municipal 
body to which power and function of zoning com- 
mitted; unless abuse of discretion clearly shown, 
not province of courts to interfere. J. W. Auto 
Parts, Inc. v. City of Omaha ~-_____-_____________ 
Section 18-1717, R. R. S. 1948, enacted with emer- 
gency clause on April 29, 1967, provides for 1-year 
limitation period in which party may contest any 
annexation or contest any act done prior to such 
date, pursuant to such annexation which was made 
pursuant to any statute of Nebraska which has been 
on April 29, 1967, declared unconstitutional. Ne- 
braska Mil-Nic, Inc. v. City of Grand Island ~___ 


Negligence. 


1. 


Public officers not responsible for acts of subordi- 
nate officials, if such subordinates themselves em- 
ployees of government, where no negligence on part 
of such public officials in employing them, unless 
superior officer directed, encouraged, or ratified such 
acts, or personally cooperated therein. Webber v. 
Andersen. .225 2-2 ose oco ee a 
Cited statute passed for specific purpose of giving 
to chiefs of police powers and responsibilities to 
enforce law as that given to sheriffs; not for pur- 
pose of making chief of police liable for acts of sub- 
ordinate policemen. Webber v. Andersen 
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Duty of contractor engaged in construction work on 
public highway generally to warn public that high- 
way dangerous to travel. Gorges v. Dobson Bros. 
Constr;. Go. 2s2s2escecosancsen see nee eae 
Ordinarily no duty upon contractor engaged in con- 
struction work upon public highway to erect struc- 
ture that will prevent forcible entry into area of 
construction. Gorges v. Dobson Bros. Constr. Co. — 
Where act one which reasonable man would recog- 
nize as involving risk of harm to another, risk un- 
reasonable and act negligent if risk of such mag- 
nitude as to outweigh what law regards as utility 
of act or of particular manner in which done. John- 
son v. Municipal University of Omaha __~-~--__~_ 
Physical facts sufficient to bar recovery for negli- 
gence only when indisputably demonstrate that col- 
lision out of which cause of action arose not caused 
by party charged. Meyer v. Lang -_----~---~-.- 
When employee’s injuries caused by willful negli- 
gence, may not recover compensation. Bole v. & 
MoS. ‘Trucking: Co. -.22 2252222225 2hss56s5c05esle-s 
Manufacturer strictly liable in tort when article he 
places on market, knowing it is to be used without 
inspection for defects, proves to have defect that 
causes injury to person rightfully using article. 
Kohler v. Ford Motor Co. _-.----------._-----___ 
Conditions affecting visibility of motorist impose 
upon driver duty to use degree of care commen- 
surate with existing circumstances. Hacker v. Perez 
Circumstantial evidence sufficient to sustain charge 
of unlawful speed and may be sufficient to over- 
come direct evidence. Hacker v. Perez __-.____-- 
Operator of motor vehicle who would otherwise have 
right-of-way under statutory regulations if operates 
it at lawful rate of speed may forfeit right-of-way 
if operates vehicle at unlawful rate. Hacker v. Perez 
Statute granting right-of-way to driver of emer- 
gency vehicle, over other drivers using highway, 
does not relieve him from responsibility of driving 
with due regard for safety of all persons on high- 
way, and does not protect him from consequences 
of arbitrarily exercising such right-of-way. Winston 
Wo Davi8: 222s-Seceseenets oie ee cee cose eee tk 
Rules stated as to duty of driver of vehicle upon 
highway to yield right-of-way to law enforcement 
vehicles when operated on official business; and when 
provision shall not operate to relieve driver of law 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


enforcement vehicle from duty to drive with due 
regard for safety of others. Winston v. Davis --- 
Rule for determination of right-of-way at intersec- 
tions stated. Weber v. Southwest Nebraska Dairy 
Suppliers,’ Inc,..223- 2052052 ss. tes. cesele sss 5 
Operator of automobile approaching or entering in- 
tersection required to see another automobile ap- 
proaching or entering intersection which has been 
favored with right-of-way under statutory rules of 
road and failure to see such favored automobile 
negligence as matter of law. Weber v. Southwest 
Nebraska Dairy Suppliers, Inc. ------------------ 
Rule stated when negligence imputed to owner who 
is passenger in own automobile and operated by an- 
other; ordinarily question for jury unless evidence 
so conclusive that minds of men could not reason- 
ably arrive at any other conclusion, then question 
one for decision by court as matter of law. Weber 
v. Southwest Nebraska Dairy Suppliers, Inc. ~-____ 
Where evidence clear that only person within class 
for which action may be brought under cited statute 
guilty of negligence as matter of law, duty of court 
to direct verdict for defendant. Weber v. Southwest 
Nebraska Dairy Suppliers, Inc. -..-.....-_.__--__ 
Not sufficient for party seeking vacation of judg- 
ment or decree to show it was obtained by fraud of 
his adversary; petitioner must also show failure to 
obtain just decision not attributable to own fault 
or negligence. Flint v. Panter ~-___-____________ 
Rule stated as to duties of driver approaching un- 
protected intersection at speed as will afford rea- 
sonable opportunity for effective observations for 
cars approaching on intersecting road or when view 
completely obstructed. Where facts undisputed, neg- 
ligence may be found as matter of law. Hodgson 
vV.-“Gladém 22. sce eos te oS b Abs sce ce 
As general rule, motorist who enters intersection 
when signal in his favor entitled to continue through 
intersection even though signal changes after he has 
entered intersection. Heavican v. Holbrook _______ 
Motorist intending to make left turn at intersec- 
tion, where left turns controlled by separate traf- 
fic signal light, may enter intersection on favorable 
signal and complete turn even though signal changes 
after he entered intersection. Heavican v. Holbrook 
Motorist intending to make left turn, who would 
otherwise have right-of-way over through traffic, 
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may lose right-of-way by stopping in intersection 
and yielding right-of-way to through traffic before 
completing turning movement. Heavican v. Holbrook 


Rule is that new trial not granted on grounds of 
newly discovered evidence when only effect of evi- 
dence to impeach or discredit witness. State v. 
GohaMm:; ..s2so-c2est coe foe eee Sees eee 
Refusal of trial court in criminal case to direct pros- 
ecutor to accept offer by defendant to stipulate to 
essential element of alleged offense ordinarily con- 
stitutes no ground for new trial. State v. Narcisse 
Motion for new trial on ground of newly discovered 
evidence addressed to sound discretion of trial court 
and unless abuse of discretion shown, its determin- 
ation will not be disturbed. State v. Evans ___.___ 
New cumulative evidence tendered in support of 
motion for new trial must be so potent that, by 
strengthening evidence already offered, new trial 
would probably result in different verdict. State v. 
Evans.) 3. sssctsss-ecseeni is. oe ee sk 
New trial not ordinarily granted for newly discov- 
ered evidence which, when produced, will merely 
impeach or discredit witness who testified at trial. 
State v. Evans ~---------._.--------_-__i eee 
When new trial sought on ground of misconduct by 
jury, finding of trial court will not be set aside un- 
less evidence of misconduct clear and convincing. 
Winston v. Davis ~-_----.----_--___-_---_-_--- 
Where motion for new trial presents question of 
fact concerning regularity of jury’s deliberations, 
trial court becomes trier of disputed facts with ref- 
erence thereto, and its decision thereon will not be 
disturbed on appeal unless clearly wrong. Winston 
Ve Davis, (otioos nea cook ee a 
Where party has sustained burden and expense of 
trial and succeeded in securing judgment of jury 
on facts in issue, he has right to keep benefit of 
that verdict unless prejudicial error in proceedings 
by which it was secured. Beshaler v. Helberg ___- 
Correctness of ruling of district court in giving or 
refusing instructions cannot be considered by Su- 
preme Court unless such ruling first challenged in 
district court by motion for new trial. State v. 
Middleton’. 2.00022 eee on eat od 
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Notice. 


Assignment in motion for new trial that errors of 
law occurred at trial does not present correctness 
of giving or refusing instructions. State v. Tolle __ 


Court should not correct erroneous record of crim- 
inal sentence without affording parties hearing. 
State! ‘vs Cruse: 222-2252 sclecekeesee vi nee eens 
Term notice in cited statute refers to actual notice 
and does not include constructive notice afforded by 
perfection and recording of security instrument. 
State Securities Co. v. Norfolk Livestock Sales Co., 
Ine) \. 22 eielnesecesscewlee soaeb ata she fat tee 
Properly conducted existing local savings and loan 
associations have interests and rights which are 
affected by establishment of other local savings and 
loan associations or branches sufficient to make all 
such associations interested parties entitled to con- 
stitutional due process. First Fed. Sav. & Loan 
Assn. v. Department of Banking ~___.--..________ 
Due process of law requires notice and opportunity 
to be heard, as matter of right and not by let or 
leave of administrative officers or agencies, when 
rights, duties, or privileges of interested parties in- 
volved by exercise of quasi-judicial power pursuant 
to terms of statute. First Fed. Sav. & Loan Assn. 
v. Department of Banking ~_._...________________ 
Compliance with mandatory provisions of cited stat- 
ute requiring administrative agency to adopt ap- 
propriate rules of procedure for notice and hearing 
necessary to give validity to its action when notice 
and hearing essential to due process. First Fed. 
Sav. & Loan Assn. v. Department of Banking _____ 
Notice that will and codicil being offered for pro- 
bate sufficient to put party receiving notice upon 
inquiry to determine what documents being offered 
for probate. Flint v. Panter ___-__-.-_________. 
Judicial sale advertised for front door of courthouse 
may be held at front of steps on first floor inside 
courthouse. Hollstein v. Adams _____-_.__._.____ 
If publication day falls upon holiday, publication 
preceding day in weekly newspaper complies with 
statutory requirement that publication be had upon 
same day of week as first publication. Hollstein 
We sAdams ) 5225. 0se0 2 a ee 
Mortgagor in foreclosure proceeding not entitled to 
personal service of published notice of sale. Holl- 
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stein; V.Adams:222. 42.228 elo oe se ece 181 


Oil and Gas. 
1. Chapter 57, article 9, R. R. S. 1943, contemplates 
that determination of correlative rights of adjoin- 
ing owners in pool of oil or gas shall be deter- 
mined on fair, reasonable, and equitable basis. Farm- 
ers Irr. Dist. v. Schumacher ~_---_-------------- 825 
2. Correlative rights must be determined and fixed 
on basis of circumstances present in each individual 
case. Farmers Irr. Dist. v. Schumacher -__---~_-- 825 
8. Pooling order allocating shares in production of 
well, and costs encountered, may be made retro- 
active when equity and justice require. Farmers 
Irr. Dist. v. Schumacher _---_-_----------------- 825 
4. Ordinarily, adjoining owner not justified in await- 
ing successful outcome of drilling operations before 
entering into pooling agreement or applying for 
pooling order. Farmers Irr. Dist. v. Schumacher _ 825 


Ordinances. 
1. Cited statute does not require that minutes of meet- 
ing of city council embody full text of ordinance 
enacted thereat; sufficient if minutes set forth fully 
proceedings thereon showing statutory requirements 
complied with and ordinance sufficiently identified 
therein and preserved in volume or file separate from 
minutes. Webber v. City of Scottsbluff ____._____ 282 
2. Burden on one who attacks validity of zoning ordi- 
nance, valid on face and enacted under lawful au- 
thority, to prove facts which establish its invalidity. 
City of Imperial v. Raile ~-.-__--...-----.___-._ 404 
8. Municipal corporation cannot be estopped from en- 
forcing valid ordinance, and injunction proper rem- 
edy to prevent continuing violation of lawful zoning 
ordinance. City of Imperial y. Raile ___.-._______ 404 
4. Party must plead and prove existence of municipal 
ordinance in order to have benefit of ordinance. 
Heavican v. Holbrook --._-------------___--____ 814 
5. In absence of statute or ordinance, meaning to be 
given to traffic control signal that which a reason- 
ably prudent motorist would understand and apply. 
Heavican v. Holbrook ~~ -_--_--.--_-_-__.-______- 814 


Parent and Child. 
1. In cases involving child custody determinations in 
juvenile and other courts, findings of trial court, 
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both as to evaluation of evidence and matter of 
custody, not disturbed unless clear abuse of discre- 
tion or decision against weight of evidence. State 
Vo) Randall 2224204: 2 een see ee hee 64 
2. Discretion of lower court with respect to awarding 
or changing custody and support of minor children 
subject to review; but determination of court not 
ordinarily disturbed unless clear abuse of discretion 
shown or clearly against weight of evidence. Hanson 
Ve ‘Hanson: 2 os bee ee 108 
3. Ordinarily, custody of minor children awarded to 
mother in divorce action not disturbed unless by 
changed circumstances affirmatively shown that 
mother unfit person to have custody or that best 
interests of children require such action. Benton v. 
Benton: <2 22-22 tate so aace es sodecc aztec eeseeeese 205 
4. Trial court’s order in child support case not over- 
turned unless abuse. of discretion by trial court 
found. Benton v. Benton —.____--.------_-------- 205 
5. Courts take judicial notice of ordinary costs of liv- 
ing and dental, medical, and other familiar costs of 
living. Benton v. Benton ~----___.-.-------.---_- 205 
6. Father primarily liable for support of his children 
independent of assets of wife and mother. Benton 
¥.. Bentone 22ce2iicnsosckke see stesso se esec ee 205 
7. Measure of damages for action for wrongful death 
of minor child is pecuniary loss which parent sus- 
tains by reason of being deprived of child’s services 
during his minority and loss of contributions that 
might reasonably be expected to be made after reach- 
ing his majority. State Farm Mut. Auto. Ins. Co. v. 
Selders.i2 - 3224-2. eel Sob ese ece cece nc esosee che 342 
8. Adoption and right to take property by descent or 
inheritance strictly statutory and exclusively within 
legislative control. Neil v. Masterson .._.________ 364 
9. Nebraska, recognizing humanitarian aspects and pur- 
poses of adoption statutes, gives them liberal rather 
than strict construction. Neil v. Masterson ~___-- 364 
10. Adoption statute must be construed together with 
statutes of descent and distribution. Neil v. Master- 
SON» 2-5-2. She Seasons ect l becca ckbscseese ceases 364 
11. Intention of statute that next of kin of adoptive 
parents shall have same right to inherit property 
from adoptive child as they would have from natural 
child of said adoptive parents. Neil v. Masterson _. 864 
‘ 12. Where parent has forfeited right to custody of chil- 
dren and custody awarded to someone other than 
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parent, ordinarily fact that parent now rehabilitated 
not sufficient change in circumstances to require 
change in custody. State ex rel. Sanders v. Doyle -- 


In determining custody of children of tender years, 
court will give consideration to fact that children 
have formed natural attachment for person who has 
stood in relation of parent. State ex rel. Sanders v. 
Doyle 22.222 Se Se esec se eee ee Seen ie 
Although preference of children as to custody not 
controlling, is factor that will be considered by court. 
State ex rel. Sanders v. Doyle .--.---------------- 
Relinquishment of child for adoption made volun- 
tarily and in accordance with provisions of statute 
not revocable. Kane v. United Catholic Social Serv- 
10@S;? aS sc52 eeu ccb lc enedden sss he sles eect ee 
Parental rights may be terminated when parents 
have substantially and repeatedly neglected a child 
and refused to give necessary parental care and pro- 
tection or when parent unfit by reason of lewd and 
lascivious behavior detrimental to health, morals, 
or well-being of child. Healey v. Naimie ~_----.--- 
Child custody statutes of Nebraska to be liberally 
construed to accomplish purpose of serving best in- 
terests of children involved. Healey v. Naimie -__- 
In post-divorce custody proceeding, determination of 
what constitutes reasonable visitation rights, or 
periodic possession of minor children, lies within 
discretion of trial court; on appeal, Supreme Court 
will not disturb determination except to remedy abuse 
of discretion. Lueders v. Lueders _-__~---~---.--- 
Gist of crime of child stealing is malicious, forcible, 
or fraudulent removal of child from custody of its 
legal custodian, with intent to unlawfully detain or 
conceal it from such custodian or parent, and con- 
sent of child immaterial and does not constitute 
defense. State v. Randal] __--_---...____~_-_.__-- 
Custody of minor child to be determined by best 
interests of child, with due regard for superior 
rights of fit, proper, and suitable parents. Marcus v. 
Huffman: soos c2esesn Soe cetessscucseleneseeseet 
Courts may not properly deprive parent of custody 
of minor child unless affirmatively shown that such 
parent unfit to perform duties imposed by that re- 
lationship or has forfeited that right. Marcus v. 
Huffman 2-2-1 320 nee seetancle ck ce sess cece 
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Parties. 


1. 


In action which challenges legality in whole or part 
of levy made under provisions of nonresident high 
school tuition act, receiving school districts to which 
tuition claims paid from fund necessary parties. 
Werth v. Buffalo County Board of Equalization -__. 
Where evidence insufficient to sustain verdict in 
favor of plaintiff, duty of trial court to dismiss ac- 
tion on motion of defendant. Sinnett v. Dial Constr. 
Con Soest oe ee eed dt A Ben oe eee 
Summary judgment extreme remedy and should be 
awarded only when issue clear beyond all doubt; 
any reasonable doubt touching existence of genuine 
issue of material fact resolved against moving 
party. Hollamon v. Eagle Raceway, Inc. ------~--- 
Summary judgment authorized when moving party 
entitled to judgment as matter of law, clear what 
truth is, and no genuine issue remains for trial. 
Hollamon v. Eagle Raceway, Inc. ~---..------.--- 
Parties claiming interest in property of decedent by 
reason of alleged partnership with decedent are 
adverse to decedent and his representatives. Hays 
Vi JONNSON. 32255 foe eso e teh ets eno e ec ecscese 
Appearance “general” if party appearing invokes 
power of court on any question other than jurisdic- 
tion. Kohler v. Ford Motor Co. ..------.--------- 
In determining sufficiency of evidence to sustain 
verdict, party entitled to resolution of all conflicts 
of evidence in his favor and all reasonable infer- 
ences that can be reasonably deduced from proof. 
Kohler v. Ford Motor Co, --------.-.------------- 
District court may determine any controversy be- 
tween parties before it, when can be done without 
prejudice to rights of others, or by saving their 
rights; but when determination of controversy can- 
not be had without presence of other parties, court 
must order them brought in. Bailey v. McCoy —-_- 


Partnerships. 


1. 


Parties claiming interest in property of decedent 
by reason of alleged partnership with decedent are 
adverse to decedent and his representatives. Hays 
Vo PONNSON Soe oh See sou ese ose eek ee oe 
Partnership may continue, although it admits part- 
ner or partner retires. Bailey v. McCoy _-.._..--- 
Agreement in many respects is law of partnership. 
Bailey v. McCoy --~..-------..--------________.- 
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4. In service partnership agreement with provision that 
partners base payment for good will on annual in- 
come, word “income” ordinarily imports net profits. 
Bailey v. McCoy -------------------------------- 


Payment. 

In absence of fraud, mistake, or duress, giving of 
check by debtor to creditor in payment of account, 
without clearly defined reservations, ordinarily 
creates an account stated. Hansen v. Abbott -._-_-_ 


Penalties. 

No person who as result of mental disease or defect 
shall undergo sentence for commission of offense so 
long as such incapacity endures. State v. Saxon —- 

Plea Bargaining. : 

1. When defendant seeks to withdraw plea of guilty or 
nolo contendere allegedly made in reliance upon 
promise of prosecutor of recommendation favorable 
to defendant, which promise not kept, burden of 
proof on defendant to prove unfulfilled promise and 
reliance thereon. State v. Krug ----------------- 

2. Proper for court to grant charge and sentence con~ 
cessions to defendants who plead guilty when in- 
terest of public in effective administration of crim- 
inal justice would be served. State v. Black Bear ~ 


Pleadings. 

1. General demurrer to cause of action for negligence 
must be based on pleading of facts and not mere 
allegations of conclusions of law. Webber v. An- 
Gersen: 22222-2025 she. sense sc sesesle ss sseeesslles 

2. When defendant seeks to appeal original proceed- 
ings pertaining to his conviction and fails to show 
good faith action and that appeal has merit, has 
failed to sustain required burden of proof. State 
Vs. (Myles: cscuoss ee nsc sf cose sn lee cseecculeekees 

8. In post conviction proceeding, petitioner has burden 
of establishing basis for relief. State v. Myles __ 

4. While petition may be attacked at any stage of pro- 
ceedings on grounds of insufficiency to state cause 
of action, where attack delayed until appeal, plead- 
ing liberally construed. Bader v. Hodwalker __..__ 

5. Transfer from nonaccredited school district to ac- 
credited one states sufficient reason for transfer. 
Bader v. Hodwalker --._____.--_..-_______-____o_. 
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6. 


10. 


11. 


12. 


13. 


14, 


15. 


Insurer’s duty to defend action against insured must, 
in first instance, be measured by allegations of peti- 
tion against insured. Hartford Acc. & Ind. Co. v. 
Olson Bros., Inc. -------------------------------- 
Abuse of discretion for trial court to refuse to per- 
mit amendment in furtherance of justice. Poppert 
v. Brotherhood of R. R. Trainmen —--------------- 
Liability of estate for inheritance tax may be de- 
termined upon petition of executrix filed in admin- 
istration proceeding. Reller v. McArthur ~-_-__-- 
Bald assertions of insanity, unsubstantiated by re- 
cital of credible facts and unsupported by record, 
wholly insufficient and justify summary dismissal 
of post conviction proceeding. State v. Virgilito _. 
Post Conviction Act requires that unless motion, 
files, and records of case show petitioner entitled to 
no relief, court shall grant prompt evidentiary hear- 
ing, determine the issues, and make findings of fact 
and conclusions of law with respect thereto. State 
Ve Nipgilito: 2.252 t ee se eee 
Facts and circumstances in each case determine 
whether there has been abuse of discretion; among 
matters to be considered are promptness of motion 
to vacate, negligence or want of diligence of party 
moving to vacate, and avoidance of unnecessary de- 
lays and frivolous proceedings in administration of 
justice. Michaelis y. Michaelis ..__.________-_____ 
In absence of bill of exceptions in summary judg- 
ment proceeding, presumed that evidence sustains 
trial court’s holding that no issue of fact presented 
by proceeding, was correctly decided, and only issue 
considered on appeal is sufficiency of pleadings to 
support judgment. Scarpello v. Continental Assur. 
, a eS a ee ae ee 
Cause of action pleaded by amendment ordinarily re- 
lates back to original pleading for limitation pur- 
poses, provided claimant seeks recovery on same 
general set of facts. Kohler v. Ford Motor Co. __ 
Motion for relief under Post Conviction Act must 
state all grounds available to prisoner as basis for 
relief at time motion filed. State v. Reichel ___. 
After first motion for post conviction relief judi- 
cially determined, any subsequent motion for post 
conviction relief from same conviction and sentence 
may be dismissed by district court, unless motion 
affirmatively shows on face that basis relied upon 
for relief not available at time of filing prior motion 
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for post conviction relief. State v. Reichel ~------ 
No decree of divorce and of nullity of marriage shall 
be made solely on declarations, confessions, or ad- 
missions of parties, but court shall, in all cases, re- 
quire other satisfactory evidence of facts alleged 
in petition for that purpose. Goree v. Goree --.__ 
Where party affirmatively pleads existence of fact 
material to issue, he assumes burden of proving 
such fact. Bishoff v. Pieper _.----------------- 
Duty of trial court to instruct jury upon issues pre- 
sented by pleadings and supported by evidence. 
Heavican v. Holbrook ~---.____-_----------~------ 
Party must plead and prove existence of municipal 
ordinance in order to have benefit of ordinance. 
Heavican v. Holbrook -----------------------~--- 


Post Conviction. 


1. 


When indigent defendant has made known to court 
he desires to appeal his conviction, that appeal must 
ordinarily be granted at public expense and cannot 
be defeated either by court or lack of action on part 
of his attorney. State v. Myles --._------.--.-.. 
In post conviction proceeding, petitioner has burden 
of establishing basis for relief. State v. Myles ___ 
State. vs. Hatten: 2-5-2253 no eee ek 
State. v.. Rhodes: .-2-=-:----s2. 222-2 2252-2 24-2 ce 
When defendant seeks to appeal original proceed- 
ings pertaining to his conviction and fails to show 
good faith action and that appeal has merit, has 
failed to sustain required burden of proof. State 
Vi Myles: us22iac.t¢ coscsel sole Sele oe a, 
Bald assertions of insanity, unsubstantiated by recital 
of credible facts and unsupported by record, wholly 
insufficient and justify summary dismissal of post 
conviction proceeding. State v. Virgilito --...____ 
Post Conviction Act requires that unless motion, 
files, and records of case show petitioner entitled to 
no relief, court shall grant prompt evidentiary hear- 
ing, determine the issues, and make findings of fact 
and conclusions of law with respect thereto. State 
Ve Virgilito) 22202 eke oe ee, 
State v. Reichel ~----.----_-__--.--2 oe 
Standard for validity of guilty plea is whether plea 
represents voluntary and intelligent choice among 
alternative courses of action open to defendant. 
State —v.. (Cruse? j2o2 020222 eos he eee 
Relief under Post Conviction Act limited to cases in 
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10. 


11. 


12. 


13. 


Powers. 


1. 


2. 


which there was denial or infringement of rights 
of prisoner such as to render judgment void or 
voidable under Constitutions of this state or United 
States. State v. Bullard _--_-------------------- 
Defendant who has appealed conviction cannot secure 
second review of identical propositions advanced in 
such appeal by resort to post conviction procedure. 
State v. Franklin .-__-...--_..---_.------~------ 
Motion for relief under Post Conviction Act must 
state all grounds available to prisoner as basis for 
relief at time motion filed. State v. Reichel -___ 
After first motion for post conviction relief judicially 
determined, any subsequent motion for post con- 
viction relief from same conviction and sentence 
may be dismissed by district court, unless motion 
affirmatively shows on face that basis relied upon 
for relief not available at time of filing prior mo- 
tion for post conviction relief. State v. Reichel __ 
Where defendant in criminal case invokes appellate 
jurisdiction of Supreme Court, no post conviction 
remedy then available to him; post conviction rem- 
edy cumulative, not concurrent. State v. Moore __ 
In absence of violation or infringement of constitu- 
tional right, no relief may be had under Post Con- 
viction Act. State v. Whited _-_--.__-___--_____- 
For post conviction relief on ground of ineffective 
assistance of counsel, must appear that counsel’s 
assistance so grossly inept as to shock conscience 
of court. State v. Mason ~_--.-.-_-._-__--____.___ 


Power of Congress over Indian affairs plenary and 
cannot be limited by treaty. Robinson v. Sigler __ 
Inherent police power of states applies both to 
Indians and to Indian country, except to extent that 
federal government preempted field, and therefore 
federal government may withdraw from field and 
turn jurisdiction back to states when chooses to do 
so. Robinson v. Sigler ~-----.-.--~_-_-.2-_______ 
Under Article X, section 7, Constitution of Nebraska, 
and cited statute, exclusive power and jurisdiction 
to inquire into allegations or complaints, concern- 
ing unjust discrimination in charging of fares by 
common carriers, vested in railway commission. 
Allen v. Omaha Transit Co., Ine. -.----. 
Cited statute delegates to railway commission quasi- 
judicial power to determine issue of unjust discrim- 
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ination in charging of fares by common carriers un- 
der standards therein set out, and vests railway 
commission with quasi-judicial power to examine 
facts and determine questions of law. Allen v. 
Omaha Transit Co., Inc. ~---------~_-~_---------- 
Generally, railway commission, in different aspects 
of its constitutional functions, exercises legislative, 
administrative, and judicial powers. Allen v. Omaha 
Transit Co:,- Ine. -sccevoue ue cece seen tse ee ets 
Railway commission does not have authority to de- 
termine validity of contracts for purchase of certif- 
icates of public convenience and necessity. Schmer 
vs Abler 222222222. oss soe Ss ees ehesS 
Existence of dispute regarding enforceability of 
contract for transfer of certificate of public con- 
venience and necessity does not deprive railway 
commission of power to approve transfer. Schmer 
Vs, “A Dler? et en ee ee ee 
In order to find provision of Constitution restricts 
plenary power of Legislature to tax Metropolitan 
Utilities District, language of restriction must be 
clearly applicable. Evans v. Metropolitan Utilities 
Dists) Saasedsos-toveten tesco ese ge 
Public corporation authorized by Legislature and 
organized pursuant thereto to carry out functions 
determined for public purpose and general welfare 
of people is arm or branch of government for this 
purpose and under plenary control of Legislature. 
Evans v. Metropolitan Utilities Dist. _----_..--_-. 
Constitution not grant but rather restriction of leg- 
islative power; taxing power vested in Legislature 
without limit except as may be prescribed by Consti- 
tution itself; consequently, courts can enforce only 
those limits which Constitution clearly imposes. 
Evans v. Metropolitan Utilities Dist. .--...______ 
In proper construction of constitutional provisions, 
limitations or restrictions upon power of taxation 
can never be raised by implication, but intention to 
impose them must be expressed in clear, unambig- 
uous language. Evans v. Metropolitan Utilities 
Dist. 2st ee ede eae Su tees 


Principal and Agent. 


1. 


Undisclosed principal ordinarily bound by contracts 
made on his account by agent acting within his 
authority. Mintken v. Nebraska Surety Co. ~.___ 
Agent not authorized to endorse commercial paper 
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unless otherwise agreed or endorsement usually in- 
cident to performance of acts he is authorized to 
perform for principal. Farmers Union Coop Assn. 
v. Commercial State Bank ~.--_------------------ 
If agent within his authority receives cash for en- 
dorsement and delivery of commercial paper pay- 
able.to principal, payer not responsible for payment 
of amount to principal or its application to prin- 
cipal’s uses. Farmers Union Coop Assn. v. Com- 
mercial State Bank _______.---._---------------- 


Probable Cause. 


1. 


In warrantless search, controlling factor whether 
officer had reasonable grounds before search to make 
arrest; essential test whether facts available at 
moment of search would warrant man of reasonable 
caution to believe action taken appropriate; exist- 
ence of probable cause must be determined by prac- 
tical, not by any technical, standard. State v. 
Oltjenbruns.. 2222 -..2ohs2eoese eee cope sess 
Habeas corpus is writ of right but not writ of course, 
and probable cause for its allowance must be shown. 
Middlebrook v. Sigler ~---------~---------------~ 


Probation and Parole. 


1. 


Property. 


Whether defendant sentenced or placed on proba- 
tion matter within discretion of trial court. State 
Vv: Gutierrez -2cascete2scl cette ss esos coe ss seek 
Suspension of sentence and granting of probation 
discretionary with trial court and in absence of abuse 
of discretion, trial court’s determination will not be 
disturbed. State v. Jurgens —_--.---.--------.-- 
State v. Clifton ~.---------------------_--------- 
Sentence not involving confinement preferred to 
sentence involving partial or total confinement in 
absence of affirmative reasons to contrary. State 
vi Shonkwiler 2. 220 ts ee ee 
Statement by defendant before sentencing that Viet 
Nam war immoral and if drafted he would not bear 
arms in that war does not constitute justifiable rea- 
son for refusing probation to otherwise qualified de- 
fendant. State v. Shonkwiler ____-.._.._________ 


Lien of materialman for material furnished con- 
tractor not dependent upon contract existing between 
materialman and owner; lien given because material 
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furnished used in construction of building or other 
structure. Paxton & Vierling Steel Co. v. Barmore 
Cited statute makes no requirement concerning con- 
tract between materialman and contractor; if con- 
tract and delivery, or furnishing under it, sufficient 
to create indebtedness or liability, sufficient to create 
lien. Paxton & Vierling Steel Co. v. Barmore --- 
Exclusion in liability policy excluding from cover- 
age injury to or destruction of any goods sold or 
work completed by named insured out of which ac- 
cident arises eliminates any coverage for injury to 
or destruction of product furnished or work com- 
pleted by named insured. Hartford Acc. & Ind. Co. 
v. Olson Bros., Inc. ~.--..------.---------~------- 
Under exclusion in liability policy excluding from 
coverage injury to goods sold or work completed by 
named insured, if defect in product furnished or 
work completed by named insured causes damage 
to other property, no coverage for such damage to 
other property. Hartford Acc. & Ind. Co. v. Olson 
Bros;;. IN@s. ton ose eset oot ee Les 
Parties claiming interest in property of decedent by 
reason of alleged partnership with decedent are 
adverse to decedent and his representatives. Hays 
Vi JOWNSON ose os cS oS eet octet eae chew lok 
Evidence as to property of deceased, its value, its 
distribution under will, costs and expenses of ad- 
ministration, and estate taxes paid by executrix suf- 
ficient to sustain determination of inheritance tax 
liability of estate. Reller vy. McArthur _-._---..- 
Attempt to proceed in garnishment to reach prop- 
erty not subject to garnishment ineffective for any 
purpose. Steven v. Ford _~--_--.----------------- 
Where real estate sold pursuant to general power of 
sale contained in will, judgment creditor of bene- 
ficiary of estate has no lien upon property sold or 
proceeds of sale. Steven v. Ford ~-._.-_-.----.__ 
Market value of property includes value for any 
reasonable use to which it may be put. Johnson 
v. Nebraska Public Power Dist, ...--.--...__-___- 
Owner may show all reasonable uses to which land 
adaptable and what lands are worth in view there- 
of. Johnson v. Nebraska Public Power Dist. -..__ 
Fact that jury had opportunity to inspect property 
of significance in determining whether verdict ex- 
cessive. Johnson v. Nebraska Public Power Dist. __ 
Upon appeal from county board of equalization on 
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13. 


14. 


15. 


16. 


17. 


18. 


19. 


ground that property value in excess of actual value, 
sole issue to be determined is actual value of prop- 
erty. Chudomelka v. Board of Equalization ---_. 
For purposes of taxation, terms actual value, market 
value, and fair market value mean exactly same 
thing; actual value to be determined by using ap- 
plicable elements including those specified in cited 
statute. Chudomelka v. Board of Equalization -_ 
Hither lay or expert witnesses may testify as to 
value of property if shown they have acquaintance 
with property and are informed as to state of market. 
Chudomelka v. Board of Equalization __-.._____-_ 
Competency of witness to testify as to value is mat- 
ter within discretion of trial court. Chudomelka v. 
Board of Equalization _....._-------------------- 
Action to foreclose real estate mortgage may be 
brought within period of limitation provided by cited 
statute even though action on debt barred. J. I. 
Case Credit Corp. v. Thompson ---___--..---..._. 
Constitution of Nebraska does not permit taking of 
private property for private use. Moritz v. Bugle- 
WICH Spee usseu steko ote Sect ce ieee veectans 
Since action for alimony and division of property 
not barred by Colorado divorce decree rendered on 
constructive service, district court for Box Butte 
County, Nebraska, had jurisdiction to entertain it. 
Mandelberg v. Mandelberg ~-__----_---___..---__ 
Rule for determination of alimony and division of 
property in divorce cases stated. Mandelberg v. 
Mandelberg -__---------------------.-.--___--__- 


Prosecuting Attorneys. 


Duty of prosecuting attorney to conduct trial in such 


manner as will be fair and impartial to rights of 
accused, no matter how guilty he may be. State v. 
SMIth~ Sees secst sesh ceesess sce se Sees lot Secs 


Public Lands. 


1. 


Tenant on school lands has compensable interest 
in nature of property interest in “improvements” 
covered by statute and placed by him on such lands 
prior to September 14, 1953, in accordance with 
statute, notwithstanding subsequent declaration of 
unconstitutionality of such statute for lack of due 
process. State v. Rosenberger ..-__._.__--.______ 
In event of sale of school lands to third person, 
tenant has right to compensation resulting from 
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“improvements” compensable under lease statutes. 
State v. Rosenberger -._-_------------~--------- 
Value of tenant’s interest resulting from ‘improve- 
ments” on school lands required to be determined 
prior to sale of land. State v. Rosenberger —_---- 
Title to school lands of this State held in trust for 
benefit of common schools and State required to 
administer them as trust property, subject to rules 
of law applicable to handling of trust estates. State 
v. Rosenberger ~--_------------------------------ 


Public Officers and Employees. 


1. 


Public officers not responsible for acts of subordinate 
officials, if such subordinates themselves employees 
of government, where no negligence on part of such 
public officials in employing them, unless superior 
officer directed, encouraged, or ratified such acts, 
or personally cooperated therein. Webber v. Ander- 
BON? =O scseen Ses Deno e ees ese eects ce 
Cited statute passed for specific purpose of giving 
to chiefs of police powers and responsibilities to 
enforce law as that given to sheriffs; not for pur- 
pose of making chief of police liable for acts of 
subordinate policemen. Webber v. Andersen ~--- 
Statutory plans for voluntary dissolution of school 
district cease to be available when district becomes 
subject to statute requiring mandatory dissolution 
by county superintendent of schools and provisions 
of statute invoked. Nelson v. Robertson -------- 
It is presumption of law that public officers will 
perform their public duties. Douglas County Bank 
v. Department of Banking ---..-----.----------- 
District court has jurisdiction to determine plain- 
tiff’s right to assume and hold office of county as- 
sessor under plaintiff’s petition for writ of man- 
damus praying for appropriate injunctive relief. 
Shear v. County Board of Commissioners ~____--- 
In action to establish plaintiff’s alleged right to 
assume office of county assessor, he has burden of 
proving every essential element to establish his 
legal right to assume office. Shear v. County Board 
of Commissioners ~~----__---______-___---_-___-. 
Legislature has complete power and authority to 
prescribe qualifications for office of county asses- 
sor, limited only by requirement that such condi- 
tions of eligibility shall not be unreasonable. Shear 
v. County Board of Commissioners -..-_.--_---.- 
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Public Service Commissions. 


1. 


10. 


Railway commission empowered to fix joint-line 
freight rates. Howard McLean Co. v. Chicago, B. 
& Qs Ri Re Coe .oss eso se- oidscscenstseacee les 
In fixing rates, railroads may not give any undue 
preference or advantage to any particular person 
or locality, or subject any particular description of 
traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. Howard 
McLean Co. v. Chicago, B. & Q. R. R. Co, --.---- 
Railroads may not reduce rates to meet competi- 
tion at one point and refuse to meet it at other 
points where circumstances substantially similar. 
Howard McLean Co. v. Chicago, B. & Q. R. R. Co. - 
On appeal from order of railway commission fixing 
rates for common carriers, only questions for de- 
termination are whether or not commission acted 
within scope of its authority and whether or not 
order entered reasonable and not arbitrarily made. 
Howard McLean Co. v. Chicago, B. & Q. R. R. Co. _ 
Under Article X, section 7, Constitution of Ne- 
braska, and cited statute, exclusive power and ju- 
risdiction to inquire into allegations or complaints, 
concerning unjust discrimination in charging of 
fares by common carriers, vested in railway com- 
mission. Allen v. Omaha Transit Co., Ine. _____- 
Cited statute delegates to railway commission quasi- 
Judicial power to determine issue of unjust discrim- 
ination in charging of fares by common carriers 
under standards therein set out, and vests railway 
commission with quasi-judicial power to examine 
facts and determine questions of law. Allen v. 
Omaha Transit Co., Inc. _...-------___-~-__-_e 
Generally, railway commission, in different aspects 
of its constitutional functions, exercises legisla- 
tive, administrative, and judicial powers. Allen v. 
Omaha Transit Co., Inc. ____._.---___._-__-___-_-__- 
Cited statute requires railway commission to hold 
hearing on application or petition unless not op- 
posed and disposition made by use of affidavits. 
Allen v. Omaha Transit Co., Inc, --.---__-------~ 
Statute governing transfer of certificates of public 
convenience and necessity permissive in terms, not 
mandatory, and order of railway commission per- 
taining to transfer will be sustained unless appears 
to be unreasonable and arbitrary. Schmer v. Abler — 
Generally held that necessity of obtaining approval 
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of railway commission to transfer certificate of pub- 
lic convenience and necessity does not preclude court 
of equity from decreeing specific performance of 
agreement to transfer such certificate, subject to 
approval by commission. Schmer v. Abler --._.--- 
Railway commission does not have authority to de- 
termine validity of contracts for purchase of cer- 
tificates of public convenience and necessity. Schmer 
ve Able 222232 oe oe a ee dee 
Existence of dispute regarding enforceability of con- 
tract for transfer of certificate of public convenience 
and necessity does not deprive railway commission 
of power to approve transfer. Schmer v. Abler —_ 
Railway Commission authorized to regulate rates 
and services and have general control of common 
carriers within state as Legislature may provide by 
law, and is not amenable to legislative interruption 
or limitation of its status or powers except by speci- 
fic legislation. Nebraska State Railway Commis- 
sion v. Chicago, & N. W. Ry. Co. --.-_---------_- 
Determination of what is consistent with public in- 
terest, or public convenience and necessity, one pe- 
culiarly for determination of Railway Commission; 
if evidence sustains findings of commission, Su- 
preme Court cannot intervene. Nebraska State Rail- 
way Commission v. Chicago, & N. W. Ry. Co. _.__- 
In stock transfer proceeding under Motor Carrier 
Act, personal appearance of applicant at hearing 
not necessarily condition precedent to approval of 
proposed transfer by railway commission. Abler v. 
Herman Bros., Inc, -.----__.~-_--_---____----__e 
Subject to Motor Carrier Act, determination of fac- 
tors relevant to public interest in stock transfer pro- 
ceeding left primarily to railway commission. Abler 
v. Herman Bros., Inc. ~~~... _---_-_-____-_-__e 
In stock transfer proceeding under Motor Carrier 
Act, railway commission in weighing public interest 
possesses discretion to decide whether evidence of 
allied employment and noncompetition agreement 
necessary. Abler v. Herman Bros., Inc, _._~-_____ 
On appeal to Supreme Court from order of railway 
commission within commission jurisdiction, questions 
for determination are sufficiency of evidence to sup- 
port findings, adequacy of findings and conclusions 
to support order, and reasonableness or arbitrariness 
of order. Abler v. Herman Bros., Ine. __._-_-___ 
Railway commission has jurisdiction to reconsider 
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20. 


21. 


23. 


24, 


25. 


26. 


27. 


28. 


and vacate order on own motion within 30 days 
after mailing of copy of order and before appeal 
taken; upon expiration of 80 days from mailing 
copy of order, or upon appeal being perfected, power 
of commission to reconsider order on own motion 
terminates. Andrews Van Lines, Inc. v. Smith ___- 
Transfer of operating rights may be approved after 
notice and hearing if railway commission finds 
transaction will be consistent with public interest, 
does not unduly restrict competition, and applicant 
fit, willing, and able to perform service. Andrews 
Van Lines, Inc. v. Smith ---------~-------------- 
Order of railway commission which fails to make 
findings of ultimate facts irregular and will be set 
aside upon appeal. Andrews Van Lines, Inc. v. Smith 
Determination of what consistent with public in- 
terest peculiarly for determination of railway com- 
mission. Andrews Van Lines, Inc. v. Smith -___.- 
Evidence which would require finding that certif- 
icate authorizing transportation of general commod- 
ities dormant in part may not require similar find- 
ing as to such certificate authorizing transporta- 
tion of household goods because of differences be- 
tween two operations. Andrews Van Lines, Ine. 
We Smith" 22 fete a 
When appeal taken from railway commission’s denial 
of certificate of public convenience and necessity, 
only questions to be decided by Supreme Court 
whether commission acted within scope of its au- 
thority and if order complained of reasonable and 
not arbitrarily made. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Inc. ____.--__--_-____-___---_- 
Under Constitution of Nebraska, railway commission 
has plenary power to regulate common carriers. 
Radio-Fone, Inc. v. A. T. S. Mobile Telephone, Inc. 
Constitutionally created powers and duties of rail- 
way commission include regulation of rates, service, 
and control of common carriers. Radio-Fone, Inc. 
v. A. T. S. Mobile Telephone, Inc. _-.---..-----_-- 
Mobile telephone service in its different aspects is 
form of telephone service and subject to all statutes 
and regulations pertaining to telephone service. 
Radio-Fone, Ine. v. A. T. S. Mobile Telephone, Inc. 
Certificate of public convenience and necessity which 
authorizes its holder to render “telephone service” 
does not limit holder to practice of art of telephony 
as was known and practiced on date certificate 
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issued, nor to use therein of devices, equipment, and 
methods then in use. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Inc. ~-.-..-------.---------~-- 
In broad sense term telephone or telephony includes 
entire art of speech transmission with many acces- 
sories and operating methods which research, de- 
velopment, and invention have supplied to facilitate 
and extend conversation at distance by electrical 
means. Radio-Fone, Inc. v. A. T. S. Mobile Tele- 
phone, “ine, 3s e422 22s et ee ed 
Object and purpose of railway commission control of 
common carriers to secure adequate sustained service 
for public at lowest reasonable cost, and to protect 
and conserve investments made for that purpose. 
Radio-Fone, Inc. v. A. T. S. Mobile Telephone, Inc. 
Invasion of mobile telephone service company of ter- 
ritory of another similar company, either in service 
or construction, intended to be prohibited unless in- 
vading company first applies for and receives cer- 
tificate of public convenience and necessity. Radio- 
Fone, Inc. v. A. T. S. Mobile Telephone, Inc. _._-_- 
Duplicate lines of transportation by competing com- 
mon carriers ordinarily incompatible with public in- 
terest; such competing line will be authorized only 
for compelling reasons. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Inc, ----..______.-__-.__-_-_-__ 
Ordinarily, new carrier cannot be certificated until 
existing carrier refuses or has failed to provide ade- 
quate service on notice, hearing, and order of rail- 
way commission. Radio-Fone, Inc. v. A. T. S. Mo- 
bile Telephone, Ine. .-..-...--------_-_-_-_____-- ee 


Public Utilities. 


1. 


Mobile telephone service in its different aspects is 
form of telephone service and subject to all statutes 
and regulations pertaining to telephone service. 
Radio-Fone, Inc. v. A. T. S. Mobile Telephone, Inc. 
Certificate of public convenience and necessity which 
authorizes its holder to render “telephone service” 
does not limit holder to practice of art of telephony 
as was known and practiced on date certificate is- 
sued, nor to use therein of devices, equipment, and 
methods then in use. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Inc. ~--_-._________-__-_______ 
Invasion of mobile telephone service company of ter- 
ritory of another similar company, either in service 
or construction, intended to be prohibited unless in- 
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vading company first applies for and receives cer- 
tificate of public convenience and necessity. Radio- 
Fone, Inc. v. A. T. S. Mobile Telephone, Inc. _-_--_ 
Duplicate lines of transportation by competing com- 
mon carriers ordinarily incompatible with public in- 
terest; such competing line will be authorized only 
for compelling reasons. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Ine. ~-_--.--------~---------~-- 
Ordinarily, new carrier cannot be certificated until 
existing carrier refuses or has failed to provide ade- 
quate service on notice, hearing, and order of rail- 
way commission. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Inc. -_---.--------------------- 


Quo Warranto. 


1. 


Rape. 


District court has jurisdiction to determine plain- 
tiff’s right to assume and hold office of county as- 
sessor under plaintiff’s petition for writ of man- 
damus praying for appropriate injunctive relief. 
Shear v. County Board of Commissioners —-...--- 
In action to establish plaintiff’s alleged right to as- 
sume office of county assessor, he has burden of 
proving every essential element to establish his legal 
right to assume office. Shear v. County Board of 
Commissioners ..----.------..---__----__--_-_-_- 


In prosecution for rape, corroboration as to material 


facts and circumstances which tend to support testi- 
mony of complaining witness sufficient. State v. 
Garza): ces eci le ote el ee el 


Receiving Stolen Goods. 


1. 


In prosecution for receiving stclen property where 
facts known to defendant such that man of age, in- 
telligence, and experience of defendant would know 
property to have been stolen, jury may properly find 
defendant possessed guilty knowledge. State v. 
AlCOrM “62s cee Se a ee ees 
Word “receiving” in offense of receiving stolen prop-~ 
erty, essentially means acquisition of control in 
sense of physical dominion or apparent legal power 
to dispose. State v. Aleorn _________.____________ 
In prosecution for receiving stolen property, con- 
viction of defendant not dependent upon conviction 
of thief. State v. Alcorn 
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Records. 
Conviction under section 28-472.03, R. S. Supp., 1969, 
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will be affirmed where record sufficient to sustain 
conviction under section 28-470, R. S. Supp., 1969. 
State vi Smith: 2220222222 soi sc cece stele 


Reformation of Instruments. 


Where evidence, in action for reformation of written 


instrument, sharply and irreconcilably conflicting, 
becomes necessary to apply well-known rule of equity 
that evidence must be clear, convincing, and satis- 
factory, and in consequence, deny reformation. State 
Farm Mut. Auto. Ins. Co. v. Selders -------------- 


Right to Counsel. 


1. 


Robbery. 


Accused not free to manipulate his right to counsel 
for purpose of obstructing orderly procedure or 
other phases of judicial administration. State v. 
Kirby «ssc ceseuke Wo tee tecc itches o Sneek de Se 
Counsel for accused not required to be present at 
time of out-of-court photographic identification, re- 
gardless of whether accused in custody or not. State 
Vy Moss) 53-2525 ec 2s5iscecer ent ws ce sccosewss soee 
Right of indigent to counsel does not give unbridled 
right to be represented by counsel of own choosing. 
State v. Bratton -_----.----.--._.----_--~-~----- 
Right of indigent to counsel cannot be manipulated 
so as to obstruct orderly procedure in courts or in- 
terfere with fair administration of justice. State 
vo Bratton 222222222. ete Sn oie Selo el esi cece 
When defendant becomes dissatisfied with court- 
appointed counsel, unless he can show good cause 
to court for removal of counsel, his only alternative 
to proceed pro se if competent to do so. State v. 
Bratton: 22 tess5etoes atlas eee est ee te 
No right to counsel at pretrial photographie identi- 
fication. State v. Tramble ~_--_______-_.____.___ 
Rule pronounced in Coleman v. Alabama, 399 U. S. 
1, 90 S. Ct. 1999, 26 L. Ed. 2d 387, that it is neces- 
sary to supply indigent defendant with lawyer at 
his preliminary hearing not retroactive. State v. 
Whited: 22.222 eo eee eee 


Essential element of crime of robbery that theft be 
accomplished by use of force, violence, or intimi- 
dation. State v. Blunt ----_..---.._-2__ 
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2. 


In crime of robbery, force relied upon must be suf- 
ficient to effect transfer of property from victim to 
robber and if sufficient to overcome resistance, de- 
gree is immaterial. State v. Blunt _--.---.----~- 


Rules of Court. 


Ordinarily Supreme Court will take note only of those 


assigned errors which are discussed. Revised Rules 
of Supreme Court, 1967, Rule 8a2(3). State v. Lilja 


Schools and School Districts. 


1, 


Under provisions of L.B. 448 (sections 79-1330 to 
79-1344, R. S. Supp., 1967), term “per pupil cost” 
means district’s current operating expense for pre- 
ceding year, as shown in district’s annual financial 
report, divided by average daily membership of resi- 
dent and nonresident pupils for preceding year, un- 
less context in which term “per pupil cost” used 
otherwise. School Dist. of Omaha v. State Board 
of Education -___...-..-__-_.____--__- ee 
Purpose of L.B. 448 (sections 79-1330 to 79-1344, 
R. 8. Supp., 1967), to provide formula for distribu- 
tion of state aid to public school districts. School 
Dist. of Omaha v. State Board of Education _____ 
Formula for determining base amount of state aid 
to different school districts in state prescribed in 
cited statutes. School Dist. of Omaha v. State 
Board of Education ~-_----.-.----._-----_ ee 
Purpose of limitations set out in section 79-1341, 
R. S. Supp., 1967 (section 12 of L.B. 448), to equalize 
allocation of funds as between different school dis- 
tricts in state. School Dist. of Omaha v. State 
Board of Education ~_..--_-__________-_--___ 
Powers of county board of equalization, under pro- 
visions of nonresident high school tuition act, min- 
isterial only and has no standing to question dis- 
cretionary legislative powers of school district: 
Werth v. Buffalo County Board of Equalization __-_ 
True test in setting nonresident high school tuition 
rates laid down in Mann v, Wayne County Board of 
Equalization, 186 Neb. 752, 186 N. W. 2d 729. 
Werth v. Buffalo County Board of Equalization ____ 
County board of equalization must, in determining 
mill levy under provisions of nonresident high school 
tuition act, deduct from total requirements of fund 
any balance which remains after all claims for pre- 
ceding fiscal year have been paid. Werth v. Buffalo 
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County Board of Equalization _.__--..---------~--- 
Unless Legislature otherwise provides, funds pro- 
perly expended by receiving high school district from 
state and federal aid includable in computation of 
per pupil costs under provisions of cited statute. 
Werth v. Buffalo County Board of Equalization __ 
In action which challenges legality in whole or part 
of levy made under provisions of nonresident high 
school tuition act, receiving school districts to which 
tuition claims paid from fund necessary parties. 
Werth v. Buffalo County Board of Equalization _- 
Where defeated party undertakes to perfect appeal 
from adverse ruling of county superintendent of 
schools and orders transcript in accordance with cited 
statute, and transcript incomplete or deficient in 
form, all other requirements having been met, failure 
to furnish proper transcript will not defeat appeal. 
Cherry v. Lofgren ~--------.---.--_------------- 
Lemburg v. Neilsen, 182 Neb. 747, 157 N. W. 2d 
881, overruled. Cherry v. Lofgren —~_.--_-_--____ 
Duly authenticated transcript of proceeding to be 
reviewed must be filed in district court, but if re- 
quired transcript furnished and filed, deficient in 
form through no fault of appellant, should not de- 
feat his right to appeal. Cherry v. Lofgren —-_--- 
Transfer from nonaccredited school district to ac- 
credited one states sufficient reason for transfer. 
Bader v. Hodwalker ---------.--.--.._~-------___ 
Statutory plans for voluntary dissolution of school 
district cease to be available when district becomes 
subject to statute requiring mandatory dissolution 
by county superintendent of schools and provisions 
of statute invoked. Nelson v. Robertson ________ 
Provisions of cited statute for dissolution of school 
districts may not be invoked until termination of 
fifth school year. Nelson v. Robertson ~_____~__ 
Establishment of school district boundaries purely 
legislative matter. Kaup v. Sweet _-______.______ 
Courts on appeal cannot deny change of school dis- 
trict boundaries under statute enacted after board 
entered order granting change in school district 
boundaries under statute then in effect. Kaup v. 
NWeeb... oo oso Fo oe 
Petition to detach land from school district filed 
with board created by cited statute not pending 
action within meaning of general savings statute. 
Clark v. Sweet ------.---------- ee 
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19. 


20. 


Searches 


Determination as to validity and sufficiency of peti- 
tions for schoo] district reorganization filed under 
cited statutes made as of date petitions filed with 
county superintendent by county committee for 
school district reorganization. Virka v. Knox ---- 
By its terms, cited statute provides that petitions, 
although presented to county committee prior to 
time of holding statutory public hearing, shall not 
be filed with county superintendent until 10 days 
following public hearing. Virka v. Knox -~--_---- 
County committee for school district reorganization 
not a governing body within ambit of cited statute. 
State ex rel. Medlin vy. Choat --_.---_.--_------- 
Although county superintendent of schools nonvot- 
ing member of county school district reorganization 
committee, must be included in maximum number 
permitted by cited statute. State ex rel. Medlin 
Wa Choat: soso i2cscsb eo sackees Cab a eS 


and Seizures, 

In passing on validity of search warrant, court may 
consider only information brought to attention of 
magistrate. Rules stated for sufficiency of affidavit 
of tip from informant. Affidavits for search war- 
rants must be tested in common sense, realistic 
fashion. State v. Holloway _-____..--.-.-.-_--._. 
Recital of some of underlying circumstances in af- 
fidavit for search warrant essential if magistrate 
performs his detached function; mere affirmance of 
belief or suspicion not sufficient. State v. Holloway 
State has burden of establishing legal sufficiency of 
consent to search and seizure; existence and volun- 
tariness of consent question of fact. State v. Hollo- 
WAY (ceiu A Sl eke rae et So ee 
Consent freely and intelligently given by proper per- 
son may operate to eliminate any question other- 
wise existing as to propriety of search and seizure. 
State v. Holloway -~---...---...__-_-_-___-- ee 
Under stated circumstances, defendant had no stand- 
ing to challenge legality of search and seizure. State 
v; “Holloway. 22 eocen 22 cc cues oe ed 
In warrantless search, controlling factor whether 
officer had reasonable grounds before search to make 
arrest; essential test whether facts available at 
moment of search would warrant man of reasonable 
caution to believe action taken appropriate; exist- 
ence of probable cause must be determined by prac- 
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tical, not by any technical, standard. State v. 
Oltjenbruns. 22252-52522. 20 Ses ee eee ee 
7. When materials in plain sight within motor vehicle 
indicative of criminal offense, subsequent search 
justified and legal. State v. Oltjenbruns _----__- 


Security Interest. 

Term notice in cited statute refers to actual notice and 
does not include constructive notice afforded by per- 
fection and recording of security instrument. State 
Securities Co. v. Norfolk Livestock Sales Co., Inc. — 


Self-Incrimination. 

Accused without counsel and in custody for interroga- 
tion may effectively waive privilege against self- 
incrimination without receiving Miranda warnings. 
state :v;) DRiss0* 22 oon ee veb i le eee 


Sentences. 

1. Where criminal statute amended by mitigating pun- 
ishment after commission of prohibited act but be- 
fore final judgment, punishment that provided by 
amendatory act unless Legislature specifically pro- 
vided otherwise. State v. Goham --_-.---~------- 

2. Purpose of kidnapping in every instance to make 
possible to commit some other crime; very nature 
therefore embraces other crimes as well as that of 
kidnapping. Penalties of kidnapping intentionally 
more severe than other crimes which may be in- 
cluded because of consequences which often result 
from its perpetration. State v. Goham —-._-_--..--- 

8. Habitual criminal act does not create new and sepa- 
rate criminal offense for which person may be sepa- 
rately sentenced; merely provides that repetition of 
criminal conduct aggravates guilt and justifies 
greater punishment than ordinarily considered. State 
Ve. Tyndall) we. ewe ness Ge lee eee he 

4, Sentence imposed within statutory limits not dis- 
turbed for excessiveness in absence of abuse of dis- 
cretion. State v. Holoubek ~---------_----------- 
State.'v.. Saxon -: 225-2 2222 s-esk ot eee seeks 
State v. Black Bear __._-.---_---_----------+----- 

5. Supreme Court may reduce sentence when in its 
opinion sentence excessive. State v. Nuss ~__-_---~-- 
Staterv. ‘Ketk 22222. sso oe cae eee 

6. Standard for validity of guilty plea is whether plea 
represents voluntary and intelligent choice among 
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alternative courses of action open to defendant. State 

Vi CTus@s 3 ono cee oe ae Fs ee 331 
7. Court should not correct erroneous record of criminal 

sentence without affording parties hearing. State v. 

Gruse: 2222262522 422 eS 331 
8. Discretionary with district court to hold hearing 

sua sponte on mental competency of defendant to 

undergo sentence for commission of offense. State 

Ve SaXON sence sc Ee eee 338 
9. Whether defendant sentenced or placed on proba- 

tion matter within discretion of trial court. State 

v:, Gutierrez: 2. 2 on sees soecseeass 383 
10. Where sentence imposed within statutory limits, 

will not be disturbed in absence of abuse of discre- 


tion. State v. Gutierrez ______.___-.--._--_-----.- 383 
State v. Escamilla __..._-._---_----------__.-__ ee 457 
State v. Morosin -....-_--.___--.___---__----..-__ 521 
State v. Jurgens ~-.._____.._--_______.-- ee 557 
State v. Williams __...--_--------- ee 708 
State v. Melvin _..-----._...---_-----__-_-_-a ee 797 
State v. Middleton __._.--_____- eee 821 


11. Statute provides that Supreme Court may reduce 
sentence rendered by district court against accused 
when in its opinion sentence excessive, in which 
event it renders such sentence as may be warranted 
by evidence. State v. Leadinghorse ._--.__-_.___ 386 

12. Where punishment of offense created by statute left 
to discretion of district court to be exercised 
within certain prescribed limits, sentence imposed 
withing such limits not ordinarily disturbed where 
no abuse of such discretion. State v. Leadinghorse 386 


State v. Andersen ____-__----___-~-_____.-_____. 605 
State v. Blunt ___-..0----___- 631 
State v. Jones _-___. 12 669 
State v. Thompson __-_.-----_____-_-_-_-____-_-_ 682 


13. Suspension of sentence and granting of probation 
discretionary with trial court and in absence of abuse 
of discretion, trial court’s determination will not be 
disturbed. State v. Jurgens ______-_______________ 557 
14. Sentence of imprisonment for stated period should 
be sufficiently certain so that accused and those 
charged with administering sentence may readily 
determine its duration. State v. Jurgens __________ 557 
15. Sentence not involving confinement preferred to 
sentence involving partial or total confinement in 
absence of affirmative reasons to contrary. State v. 
Shonkwiler< 22) 24s is a2 e ui cesoo seo TAT 
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Sodomy. 
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Statement by defendant before sentencing that Viet 
Nam war immoral and if drafted he would not bear 
arms in that war does not constitute justifiable rea- 
son for refusing probation to otherwise qualified de- 
fendant. State v. Shonkwiler __.._.______._______ 
Technique for deterrence of crime is scaling of penal 
sanctions. State v. Keck ____--.--.-.--__.-______ 
In passing sentence, proper for trial court to take 
into consideration other offenses that have been com- 
mitted by accused. State v. Melvin _______-_..-._._ 


In sex crime, testimony on direct examination con- 
cerning victim’s complaint should be confined to fact 
that complaint was made, and details of event, in- 
cluding identity of person accused, not proper sub- 
jects of inquiry unless complaint spontaneous, un- 
premeditated statement so closely connected with 
act as to be part of res gestae. State v. Juarez —.__ 
Statement relating to startling event or condition 
made while declarant under stress of excitement 
caused by event or condition generally admissible 
as exception to hearsay rule, whether treated as part 
of res gestae or as spontaneous declaration or ex- 
cited utterance. State v. Juarez _._----.....--.--- 


Specific Performance. 


States. 


1, 


1. 


In suit where specific performance granted, all dam- 
ages growing out of defendant’s breach of contract 
litigable in specific performance action; separate sub- 
sequent actions to recover different elements of such 
damages for same breach cannot be maintained. 
Sechovec v. Harms _-----_---------.----..--_.-_- 
Generally held that necessity of obtaining approval 
of railway commission to transfer certificate of pub- 
lic convenience and necessity does not preclude court 
of equity from decreeing specific performance of 
agreement to transfer such certificate, subject to ap- 
proval by commission. Schmer v. Abler ~---.-._.. 


Act of Congress, approved August 7, 1882, 22 U. S. 
Stat. at Large 341, granted State of Nebraska both 
civil and criminal jurisdiction of Indians in Ne- 
braska. Robinson v. Sigler ~---_..-.-_------~___. 
No acceptance of public law 280 required of State 
of Nebraska; by its terms applied to Nebraska, and 
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10. 


only states not specifically mentioned required to 
accept its provisions if wanted to avail themselves 
of it. Robinson v. Sigler ~------------~----~---. 
A state may constitutionally charge nonresident 
higher tuition rate than that charged resident. 
Thompson v. Board of Regents of University of Ne- 
braska: (acss2 scence eek ee shee sett cca ee econ s. 
Original durationa] residency requirement to qual- 
ify as resident for tuition purposes constitutional. 
Thompson v. Board of Regents of University of 
Nebraska: 222-2 aso s/n Seo sek ea Soe 
Durational residency requirement for tuition pur- 
poses does not constitute penalty upon exercise of 
constitutional right of interstate travel, and such 
requirement tested under traditional equal protec- 
tion standards. Thompson v. Board of Regents of 
University of Nebraska _._-._.--._-----------..- 
A state has power to define resident for purposes 
of tuition differently than resident for other pur- 
poses. Thompson v. Board of Regents of Univer- 
sity of Nebraska ~----~.--.------.-----_----.--_ 
Test of whether state statute regulating residency 
for tuition purposes meets traditional equal protec- 
tion standards turns on whether reasonable basis for 
classification exists that is related to legitimate 
objective of state. Thompson v. Board of Regents 
of University of Nebraska ~.-.-...___..._________ 
In area of economics and social welfare, a state does 
not violate equal protection clause merely because 
classifications made by its law imperfect; if classi- 
fication has some reasonable basis, it does not offend 
Constitution simply because classification not made 
with mathematical nicety or because in practice re- 
sults in some inequality. Thompson v. Board of 
Regents of University of Nebraska _.__._________ 
In classifying students for purpose of charging tui- 
tion, State of Nebraska has legitimate objective of 
attempting to achieve partial cost equalization be- 
tween those persons who have, and those who have 
not, recently contributed to state’s economy through 
employment, tax payments, and expenditures within 
state. Thompson v. Board of Regents of University 
of Nebraska ~__--------.--.---___-__.--_ 
State of Nebraska has valid interest in providing 
lower tuition charges to those who have demon- 
strated by continuous residency of 4 months, inde- 
pendent of school attendance, bona fide intention of 
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remaining as permanent residents and making great- 
er contribution to state’s economy and future. 
Thompson v. Board of Regents of University of Ne- 
braska.. 22aicsicsre cece aiacsneddavetesensse aces 
Cited statute valid exercise of legislative power to 
classify, does not infringe upon rights protected by 
Article I, section 1 or 3, Constitution of Nebraska, 
or Fourteenth Amendment to Constitution of United 
States, and valid and constitutional. Thompson v. 
Board of Regents of University of Nebraska __--- 


Cited statute passed for specific purpose of giving 
to chiefs of police powers and responsibilities to 
enforce law as that given to sheriffs; not for pur- 
pose of making chief of police liable for acts of 
subordinate policemen. Webber vy. Andersen _.-~. 
Where criminal statute amended by mitigating pun- 
ishment after commission of prohibited act but be- 
fore final judgment, punishment that provided by 
amendatory act unless Legislature specifically pro- 
vided otherwise. State v. Goham ____.-----.____- 
Cited statute makes no requirement concerning con- 
tract between materialman and contractor; if con- 
tract and delivery, or furnishing under it, sufficient 
to create indebtedness or liability, sufficient to create 
lien. Paxton & Vierling Steel Co. v. Barmore ____ 
Child custody statutes of Nebraska liberally con- 
strued to accomplish purposes of serving best in- 
terests of children involved. State v. Randall _..- 
Healey v. Naimie ~.-._-..---_-___--__.-____--_-_. 
Cited statute provides that neglected child means 
any child in situation dangerous to life or limb or 
injurious to health or morals of such child. State 
Vi, Randall: 2soccconc cone 
Whether child neglected within purview of statute 
question of fact; each case determined from all 
facts and circumstances of each particular case. 
State v. Randall ~.--.---- -_-__e_- 
In construing legislative act, resort may be had to 
history of its passage. School Dist. of Omaha v. 
State Board of Education ~-_-_.-.--_-_-_________ 
Statute must be given reasonable construction to 
accomplish objectives and purposes of act. School 
Dist. of Omaha v. State Board of Education _____ 
Unless statute requires to contrary, findings of fact 
of administrative board ordinarily not set aside un- 
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19. 


less arbitrary, capricious, or unreasonable. School 
Dist. of Omaha v. State Board of Education ~~-_~- 
Under provisions of L.B. 448 (sections 79-1330 to 
79-1344, R. S. Supp., 1967), term “per pupil cost” 
means district’s current operating expense for pre- 
ceding year, as shown in district’s annual financial 
report, divided by average daily membership of resi- 
dent and nonresident pupils for preceding year, un- 
less context in which term “per pupil cost” used 
otherwise. School Dist. of Omaha v. State Board 
Of ‘Education. 2222225220452 5 esate ess cues ce 
Purpose of LB. 448 (sections 79-1330 to 79-1344, 
R. S. Supp., 1967), to provide formula for distribu- 
tion of state aid to public school districts. School 
Dist. of Omaha v. State Board of Education ~_-~_- 
Formula for determining base amount of state aid 
to different school districts in state prescribed in 
cited statutes. School Dist. of Omaha v. State Board 
of Ediuication:222022525 26522 cco senses cae ct ee 
Purpose of limitations set out in section 79-1341, 
R. S. Supp., 1967 (section 12 of L.B. 448), to 
equalize allocation of funds as between different 
school districts in state. School Dist. of Omaha v. 
State Board of Education ~___---------.--.------ 
Applicability of workmen’s compensation statute pro- 
viding attorney’s fees and penalty for waiting time 
for delinquent payments turns largely on facts of 
each case. Marshall v. Columbus Steel Supply ---- 
Under cited statute, when judgment over $50, at- 
torney fees fixed at sum of $10 plus 10 percent of 
judgment in excess of $50. Potts v. Mahood —___ 
Act of Congress, approved August 7, 1882, 22 U. S. 
Stat. at Large 341, granted State of Nebraska both 
civil and criminal jurisdiction of Indians in Ne 
braska. Robinson v. Sigler ~....___-_--__.----___-- 
Inherent police power of states applies both to Indians 
and to Indian country, except to extent that federal 
government preempted field, and therefore federal 
government may withdraw from field and turn juris- 
diction back to states when chooses to do so. Robin- 
son ‘v.; Sigler’ 223025. 355040 eon eee 
No acceptance of Public Law 280 required of State 
of Nebraska; by its terms applied to Nebraska, and 
only states not specifically mentioned required to 
accept its provisions if wanted to avail themselves 
of it. Robinson v. Sigler ~---.-___.-_.____-______ 
Constitutional provision that amendatory act con- 
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tain section amended not applicable to independent 
act complete in itself. State v. Greenburg __------ 
Constitutional provision applicable to act not com- 
plete in itself, but relates to other existing statutes 
by changing them in part so that changes and exist- 
ing provisions result in connected piece of legisla- 
tion covering same subject matter. State v. Green- 
burg .22ss22205 2s25 St esse S_ See ulese nse oecs 
Chapter 197, Laws 1969, declared unconstitutional as 
in violation of Article III, section 14, Constitution 
of Nebraska, State v. Greenburg -_--------~---_- 
Ordinarily, if amendatory act invalid, original stat- 
ute remains in effect. State v. Greenburg ----~__ 
Reference to section 28-472.08, R. S. Supp., 1969, in 
section 28-470, R. S. Supp., 1969, surplusage. State 
v:. Greenburg: 252i s.22 ccs hs eoes5 Sewanee Se oct 
Sentence imposed within statutory limits not dis- 
turbed for excessiveness in absence of abuse of dis- 
cretion. State v. Holoubek ~__-.-...-..._--______ 
Information alleging conduct prohibited generally 
by one statutory section and specifically by another 
section charges offense under specific section. State 
V. «ekstein 22-220 o2c2 oe. ese eee oe 
Statutes pertaining to same subject matter con- 
strued together, as if one law, and effect given to 
every provision. Nelson v. Robertson ~---.-..--_ 
Statutory plans for voluntary dissolution of school 
district cease to be available when district becomes 
subject to statute requiring mandatory dissolution 
by county superintendent of schools and provisions 
of statute invoked. Nelson v. Robertson _...--___ 
In construing statute, effect must be given, if pos- 
sible, to all its several parts; no sentence, clause, 
or word rejected as meaningless or superfluous if 
can be avoided. Nelson yv. Robertson _---___-_____ 
Provisions of cited statute for dissolution of school 
districts may not be invoked until termination of 
fifth school year. Nelson v. Robertson ._________ 
Tests authorized by statute to be used in determin- 
ing alcoholic content present in body fluid of per- 
son must be performed according to methods ap- 
proved by Department of Health. State v. Parrott _ 
L.B. 1378, Laws 1969, c. 710, § 1, p. 2727, held 
constitutional. Kaup v. Sweet __-._.______________ 
Courts on appeal cannot deny change of school dis- 
trict boundaries under statute enacted after board 
entered order granting change in school district 
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38. 


39. 
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boundaries under statute then in effect. Kaup v. 
Sweet __....------------------+---~+------------- 
Petition to detach land from school district filed 
with board created by cited statute not pending 
action within meaning of general savings statute. 
Clark -y.. Sweet. 2---2--+-<=-s522225--42sesss225% 
Statute governing transfer of certificates of public 
convenience and necessity permissive in terms, not 
mandatory, and order of railway commission per- 
taining to transfer will be sustained unless appears 
to be unreasonable and arbitrary. Schmer v. Abler 
Test of whether state statute regulating residency 
for tuition purposes meets traditional equal protec- 
tion standards turns on whether reasonable basis 
for classification exists that is related to legitimate 
objective of state. Thompson v. Board of Regents 
of University of Nebraska -_------------__--_----- 
In area of economics and social welfare, a state does 
not violate equal protection clause merely because 
classifications made by its law imperfect; if classi- 
fication has some reasonable basis, it does not of- 
fend Constitution simply because classification not 
made with mathematical nicety or because in prac- 
tice results in some inequality. Thompson v. Board 
of Regents of University of Nebraska ~-____~._.-- 
Statutory discrimination will not be set aside if any 
state of facts reasonably may be conceived to justify 
it. Thompson v. Board of Regents of University of 
Nebraska: te scien .2 te uep od sol sete he ese 
In classifying students for purpose of charging tui- 
tion, State of Nebraska has legitimate objective of 
attempting to achieve partial cost equalization be- 
tween those persons who have, and those who have 
not, recently contributed to state’s economy through 
employment, tax payments, and expenditures within 
state.. Thompson v. Board of Regents of Univer- 
sity of Nebraska ---_-_..___---------------~--___ 
Cited statute valid exercise of legislative power to 
classify, does not infringe upon rights protected by 
Article I, section 1 or 3, Constitution of Nebraska, 
or Fourteenth Amendment to Constitution of United 
States, and valid and constitutional. Thompson v. 
Board of Regents of University of Nebraska _____ 
In construing act of Legislature, all reasonable doubt 
must be resolved in favor of constitutionality. Evans 
v. Metropolitan Utilities Dist. --..._.----_________ 
If statute subject to more than one construction, 
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one of which would make act constitutional and other 
unconstitutional, Supreme Court required to adopt 
former. Evans v. Metropolitan Utilities Dist. -.- 
Burden of establishing unconstitutionality of statute 
on one attacking its validity, because statutes pre- 
sumed constitutional and unconstitutionality must be 
clearly established. Evans v. Metropolitan Util- 
ities» ‘Dist: 2-2. 252-25202 345 See ste sone a stkkase 
If words of statute of doubtful meaning, they will 
be interpreted in manner which will best effect pur- 
poses of enactment in preference to one which will 
defeat it. Evans v. Metropolitan Utilities Dist. __ 
In order to find provision of Constitution restricts 
plenary power of Legislature to tax Metropolitan 
Utilities District, language of restriction must be 
clearly applicable. Evans v. Metropolitan Utilities 
Dist:: .22selses¢ ssn She ese eee Pe 
Legislative Bill 425 (Laws 1967, c. 47, p. 178) de- 
termined to be constitutional. Evans v. Metropolitan 
Utilities; -Diste 2.323.222 sere oe eed eee ee 
Under provisions of cited statute, determination that 
accused mentally incompetent to stand trial effective 
as of date of determination and operates to suspend 
criminal proceedings until disability removed; does 
not invalidate prior proceedings nor constitute find- 
ing or determination that accused insane or incom- 
petent to stand trial or assist in own defense at any 
prior time. State v. Klatt ~______-_____.----____ 
Under cited statute, city of first class may annex 
contiguous lands, urban or suburban in character, 
and not agricultural lands rural in character. Web- 
ber v. City of Scottsbluff ____...._-___----________ 
Cited statute does not require that minutes of meet- 
ing of city council embody full text of ordinance 
enacted thereat; sufficient if minutes set forth fully 
proceedings thereon showing statutory requirements 
complied with and ordinance sufficiently identified 
therein and preserved in volume or file separate from 
minutes. Webber v. City of Scottsbluff ...____-__ 
Power of city to annex land contiguous to city and 
within boundaries of rural fire protection district 
not limited by provisions of cited statute. Webber 
v. City of Scottsbluff ~----_---________.-_-__ Le 
Fire insurance policy legally issued in this state 
which contains provisions requiring suit be brought 
within 12 months after inception of loss, but which 
also contains provisions amending any terms of 
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policy which conflict with state statutes to conform 
with such statutes, subject to limitations set out in 
cited statute. Hiram Scott College v. Insurance Co. 
of North America _---._.-.------~-------------- 
Section of Uniform Interstate and International Pro- 
cedure Act applies when tortious act or omission oc- 
curs in state even though resulting injury occurs 
elsewhere. Von Seggern v. Saikin ~________~__--- 
Section of Uniform Interstate and International Pro- 
cedure Act authorizes exercise of jurisdiction when 
tortious act or omission takes place without state but 
injury occurs within state and there is some other 
reasonable connection between state and defendant. 
Von Seggern v. Saikin ~_---.-_____--____-___-___ 
Losses in bodily function are important only insofar 
as they relate to earning capacity and loss thereof. 
Shotwell v. Industrial Builders, Ine. __-_---_--.- 
Disability defined in terms of employability and earn- 
ing capacity rather than in terms of loss of bodily 
function. Shotwell v. Industrial Builders, Ine. --_ 
Statute requires uninsured motorist insurance for 
protection of persons insured thereunder who are 
legally entitled to recover damages from owners or 
operators of uninsured motor vehicles. State Farm 
Mut. Auto, Ins. Co. v. Selders ~---____.-____-____ 
Purpose of statute to give same protection to person 
injured by uninsured motorist as he would have if 
had been injured in accident caused by automobile 
covered by standard liability policy; provisions to 
be liberally construed to accomplish such purpose. 
State Farm Mut. Auto. Ins. Co. v. Selders _______ 
Adoption and right to take property by descent or 
inheritance strictly statutory and exclusively within 
legislative control. Neil v. Masterson ~__________ 
Nebraska, recognizing humanitarian aspects and pur- 
poses of adoption statutes, gives them liberal rather 
than strict construction. Neil v. Masterson _____ 
Adoption statute must be construed together with 
statutes of descent and distribution. Neil v. Master- 
SON: (vocee es oe eee ee ke 
Intention of statute that next of kin of adoptive 
parents shall have same right to inherit property 
from adoptive child as they would have from natural 
child of said adoptive parents. Neil v. Masterson _ 
Statute provides that Supreme Court may reduce 
sentence rendered by district court against accused 
when in its opinion sentence excessive, in which 
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event it renders such sentence as may be warranted 
by evidence. State v. Leadinghorse _-.---------~ 
Where punishment of offense created by statute left 
to discretion of district court to be exercised within 
certain prescribed limits, sentence imposed within 
such limits not ordinarily disturbed where no abuse 
of such discretion. State v. Leadinghorse ~--_---_-_ 
Crime must be defined with sufficient definiteness 
to inform reasonable men what conduct will render 
them liable to punishment. State v. Neal -----~_ 
Constitutional standards of due process require penal 
statute be sufficiently clear so person of ordinary 
intelligence has fair notice of what exactly forbidden 
conduct under act. State v. Neal -_...- ----.---- 
In construing penal statute, Supreme Court will give 
it interpretation which meets constitutional require- 
ments if can reasonably be done. State v. Neal -- 
Penal statute presumed constitutional and uncon- 
stitutionality must be clearly established before Su- 
preme Court authorized to declare it void. State v. 
Neéall cssecodoseen es coe ose sess ahs aes 
Cited statute requires in interpretation of penal 
statute, language of statute be construed by taking 
into consideration context and subject matter rela- 
tive to which they are employed. State v. Neal .- 
In examining statute to ascertain intent of Legisla- 
ture, courts will not examine operative provision with- 
out likewise examining provision enumerating ex- 
ceptions, and statute considered as whole, in light 
of objects and purposes of act. State v. Neal —_-- 
Term “unlawfully” word of common usage and as 
such need not be specifically defined in instruction 
or statute. State v. Neal ~---_--_.------._______ 
Cited statute constitutional; Legislature may abro- 
gate right of action for tort to happen in future. 
State Securities Co. v. Norfolk Livestock Sales Co., 
INC», 2 Sa 5 oS ee ee ae So ee 
Auctioneer to bring himself within the exemptions 
of cited statute, must comply with conditions of 
said statute. State Securities Co. v. Norfolk Live- 
stock Sales Co., Inc. ----_------.--------___-_ ee 
Term notice in cited statute refers to actual notice 
and does not include constructive notice afforded by 
perfection and recording of security instrument. 
State Securities Co. v. Norfolk Livestock Sales Co., 
ANC» 225 oe eS mre tee a a Ae ek ot Be 


Auctioneer operating as market agency under Fed- 


386 


386 


413 


413 


413 


413 


413 


413 


413 


446 


446 


446 


Vou. 187] INDEX 
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eral Packers and Stockyards Act and who sells 
mortgaged cattle at request of mortgagors not re- 
lieved from liability for conversion by terms of act. 
State Securities Co. v. Norfolk Livestock Sales Co., 
INC; <n ave ee esos ec sh eset eke eu el ee eec sees 
Relinquishment of child for adoption made volun- 
tarily and in accordance with provisions of statute 
not revocable. Kane v. United Catholic Social Serv- 
1C@S: Sct SS ns a a eee eo 
Operator of motor vehicle who would otherwise have 
right-of-way under statutory regulations if operates 
it at lawful rate of speed may forfeit right-of-way 
if operates vehicle at unlawful rate. Hacker v. 
IP@P6Z 5 72 LE oa. Oo a Se Le eect oe 
Unless abuse of discretion appears, Supreme Court 
will not disturb sentence within statutory limits. 
State v. Morosin ____---_-_.___----__------------ 
Statute granting right-of-way to driver of emergency 
vehicle, over other drivers using highway, does not 
relieve him from responsibility of driving with due 
regard for safety of all persons on highway, and 
does not protect him from consequences of arbitrarily 
exercising such right-of-way. Winston v. Davis -. 
Rules stated as to duty of driver of vehicle upon 
highway to yield right-of-way to law enforcement 
vehicles when operated on official business; and when 
provision shall not operate to relieve driver of law 
enforcement vehicle from duty to drive with due 
regard for safety of others. Winston v. Davis —_ 
For purposes of taxation, terms actual value, market 
value, and fair market value mean exactly same 
thing; actual value to be determined by using appli- 
cable elements including those specified in cited 
statute. Chudomelka v. Board of Equalization ___- 
Reasonable interpretation of statutes dealing with 
regulation and control of savings and loan asso- 
ciations necessarily implies power of Department 
of Banking to approve or disapprove establishment 
and operation of branch offices of savings and loan 
associations chartered and operating under laws of 
Nebraska. First Fed. Sav. & Loan Assn. v. De- 
partment of Banking  ~._______________--_________ 
Legislative standards for granting of application 
for initial establishment of savings and loan asso- 
ciation operation under cited statute also apply to 
application to establish branch office. First Fed. 
Sav. & Loan Assn. v. Department of Banking ____ 
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Approval by Department of Banking necessary be- 
fore savings and loan association, chartered and 
operating under laws of Nebraska, may establish 
branch office. First Fed. Sav. & Loan Assn. v. 
Department of Banking  ~._-__.-----.------------ 
Compliance with mandatory provisions of cited stat- 
ute requiring administrative agency to adopt ap- 
propriate rules of procedure for notice and hearing 
necessary to give validity to its action when notice 
and hearing essential to due process. First Fed. 
Sav. & Loan Assn. v. Department of Banking --_- 
Rule for determination of right-of-way at intersec- 
tions stated. Weber v. Southwest Nebraska Dairy 
Suppliers,: :Inc.: 2222-2 sin ote haves ea ete 
Action to foreclose real estate mortgage may be 
brought within period of limitation provided by cited 
statute even though action on debt barred. J. I. 
Case Credit Corp. v. Thompson __~-----~--------_ 
Section 18-1717, R. R. S. 1943, enacted with emer- 
gency clause on April 29, 1967, provides for 1-year 
limitation period in which party may contest any 
annexation or contest any act done prior to such 
date, pursuant to such annexation which was made 
pursuant to any statute of Nebraska which has been 
on April 29, 1967, declared unconstitutional. Ne- 
braska Mil-Nic, Inc. v. City of Grand Island ______ 
Special statute of limitations, where applicable, con- 
trols over general statute of limitations because spe- 
cial statute one that more properly expresses leg- 
islative will. Nebraska Mil-Nic, Inc. v. City of Grand 
Island) 22s oe ee De en 
Determination as to validity and sufficiency of peti- 
tions for school district reorganization filed under 
cited statutes made as of date petitions filed with 
county superintendent by county committee for school 
district reorganization. Virka v. Knox ________.~ 
By its terms, cited statute provides that petitions, 
although presented to county committee prior to 
time of holding statutory public hearing, shall not 
be filed with county superintendent until 10 days 
following public hearing. Virka v. Knox _____-__ 
When records disclose that any person has accum- 
ulated total of 12 or more points within 2 years, 
Director of Motor Vehicles required by statute to 
summarily revoke license and privileges of such per- 
son to operate motor vehicle in this state. Westen- 
burg v. Weedlun 
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Ministerial administrative authority vested in Di- 
rector of Motor Vehicles by statute requires he ap- 
ply applicable violation sections of motor vehicle 
statute to information properly furnished to him. 
Westenburg v. Weedlun ____.---.---~----_~------ 
County committee for school district reorganization 
not a governing body within ambit of cited statute. 
State ex rel. Medlin v. Choat ~_..--.------------ 
Although county superintendent of schools nonvot- 
ing member of county school district reorganization 
committee, must be included in maximum number 
permitted by cited statute. State ex rel. Medlin v. 
Chost:.2s2eite22. Sc csee2cet coset etek eee 
Under cited statute, possession of mini-bike with- 
out certificate of registration prima facie evidence 
of unlawful possession and concealment. State v. 
Oltjenbruns” 2s. csc2e-osccoce ccc coee sess esiceees 
Under cited statute, guilty knowledge may be estab- 
lished by circumstantial rather than direct evidence. 
State v. Oltjenbruns ~---_------..-------_-.------ 
Concealment, within meaning of cited statute, sim- 
ply means any possession of goods in such manner 
as to keep them from rightful owner and intent to 
deprive owner of his property. State v. Oltjenbruns 
Tenant on school lands has compensable interest in 
nature of property interest in “improvements” cov- 
ered by statute and placed by him on such lands 
prior to September 14, 1953, in accordance with stat- 
ute, notwithstanding subsequent declaration of un- 
constitutionality of such statute for lack of due pro- 
cess. State v. Rosenberger —~-----------..----.-- 
In event of sale of school lands to third person, 
tenant has right to compensation resulting from “im- 
provements” compensable under lease _ statutes. 
State v. Rosenberger --------------------------- 
Where applicable statutory provision conflicts with 
provisions of insurance policy, statute and not in- 
surance policy controls. Rudder v. American Stand- 
ard Ins. Co. of Wisconsin ~~--..--.-------~------ 
Where words of statute plain, direct, and unam- 
biguous, no interpretation needed to ascertain mean- 
ing. Rudder v. American Standard Ins. Co. of Wis- 
CONSIN. oso Shot ee see oe eh Bh See ee wok 
Rules of interpretation resorted to for purpose of 
resolving ambiguity in statute, and not of creating 
it. Rudder v. American Standard Ins. Co. of Wis- 
CONSIN: .2s2e5 Se noten sedans see koe ee eee 
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In absence of statute or ordinance, meaning to be 
given to traffic control signal that which a reason- 
ably prudent motorist would understand and apply. 
Heavican v. Holbrook ~-----------_-------------- 
Road established pursuant to cited statute is public 
road. Moritz v. Buglewiez ~_--.--.--.----------- 
Section 39-1713, R. R. S. 1948, which provides pro- 
cedure for establishing public road to isolated land, 
constitutional. Moritz v. Buglewiez ~__--.-----~- 
Chapter 57, article 9, R. R. S. 1948, contemplates 
that determination of correlative rights of adjoin- 
ing owners in pool of oil or gas shall be determined 
on fair, reasonable, and equitable basis. Farmers 
Irr. Dist. v. Sehumacher __.---.--..------------- 
In order to justify courts in declaring invalid as 
delegation of legislative power a statute conferring 
particular duties or authority upon administrative 
officers, must clearly appear beyond reasonable doubt 
that duty or authority so conferred is power that 
appertains exclusively to legislative department, and 
conferring not warranted by provisions of Constitu- 
tion. Shear v. County Board of Commissioners __- 
Competent for Legislature to classify for purposes 
of legislation, if classification rests on some rea- 
son of public policy, some substantial difference of 
situation or circumstance, that would naturally sug- 
gest justice or expediency of diverse legislation with 
respect to objects to be classified. Shear v. County 
Board of Commissioners _...-._____.__-_--____u-_ 


Strict Liability. 
Manufacturer strictly liable in tort when article he 


Taxation. 


1. 


places on market, knowing it is to be used without 
inspection for defects, proves to have defect that 
causes injury to person rightfully using article. 
Kohler v. Ford Motor Co, ..-.---.--__--.-____-_-_ 


Plaintiff taxpayer, appealing under provisions of 
cited statute, has burden of proving levy complained 
of in fact excessive and illegal. Werth v. Buffalo 
County Board of Equalization ____.__..__________ 
Powers of county board of equalization, under pro- 
visions of nonresident high school tuition act, min- 
isterial only and has no standing to question dis- 
cretionary legislative powers of school district. 
Werth v. Buffalo County Board of Equalization __ 
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True test in setting nonresident high school tuition 
rates laid down in Mann v. Wayne County Board of 
Equalization, 186 Neb. 752, 186 N. W. 2d 729. 
Werth v. Buffalo County Board of Equalization —___ 
County board of equalization must, in determining 
mill levy under provisions of nonresident high school 
tuition act, deduct from total requirements of fund 
any balance which remains after all claims for pre- 
ceding fiscal year have been paid. Werth v. Buffalo 
County Board of Equalization -.--._.---..------~- 
Unless Legislature otherwise provides, funds prop- 
erly expended by receiving high school district from 
state and federal aid includable in computation of 
per pupil costs under provisions of cited statute. 
Werth v. Buffalo County Board of Equalization __ 


In action which challenges legality in whole or part « 


of levy made under provisions of nonresident high 
school tuition act, receiving school districts to which 
tuition claims paid from fund necessary parties. 
Werth v. Buffalo County Board of Equalization __ 
In order to find provision of Constitution restricts 
plenary power of Legislature to tax Metropolitan 
Utilities District, language of restriction must be 
clearly applicable. Evans v. Metropolitan Utilities 
Disty. “et see es os es tae ce a ee 
Constitution not grant but rather restriction of leg- 
islative power; taxing power vested in Legislature 
without limit except as may be prescribed by Con- 
stitution itself; consequently, courts can enforce only 
those limits which Constitution clearly imposes. 
Evans v. Metropolitan Utilities Dist. _....__._.___- 
In proper construction of constitutional provisions, 
limitations or restrictions upon power of taxation 
can never be raised by implication, but intention 
to impose them must be expressed in clear, unam- 
biguous language. Evans v. Metropolitan Utilities 
Dists. 2acsecssslo ee setse nbs i ost ene st ee 
Liability of estate for inheritance tax may be de- 
termined upon petition of executrix filed in admin- 
istration proceeding. Reller v. McArthur ~_______ 
Evidence as to property of deceased, its value, its 
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distribution under will, costs and expenses of admin-“:"" 


istration, and estate taxes paid by executrix suf- 
ficient to sustain determination of inheritance tax 
liability of estate. Reller v. McArthur ________ oe 
Upon appeal from county board of equalization on 
ground that property. valued in excess of actual 
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value, sole issue to be determined is actual value of 
property. Chudomelka v. Board of Equalization _-_ 
For purposes of taxation, terms actual value, mar- 
ket value, and fair market value mean exactly same 
thing; actual value to be determined by using ap- 
plicable elements including those specified in cited 
statute. Chudomelka v. Board of Equalization ___ 
Either lay or expert witnesses may testify as to 
value of property if shown they have acquaintance 
with property and are informed as to state of mar- 
ket. Chudomelka v. Board of Equalization __----- 
Competency of witness to testify as to value is mat- 
ter within discretion of trial court. Chudomelka vy. 
Board of Equalization ..-___--.._.___.-_-..--.---- 


Telecommunications. 


Time. 


1. 


Mobile telephone service in its different aspects is 
form of telephone service and subject to all statutes 
and regulations pertaining to telephone service. 
Radio-Fone, Inc. v. A. T. S. Mobile Telephone, Inc. — 
Certificate of public convenience and necessity which 
authorizes its holder to render “telephone service” 
does not limit holder to practice of art of telephony 
as was known and practiced on date certificate is- 
sued, nor to use therein of devices, equipment, and 
methods then in use. Radio-Fone, Inc. v. A. T. S. 
Mobile Telephone, Inc. ~-_.__.---____.____-_--_-__ 
In broad sense term telephone and telephony in- 
cludes entire art of speech transmission with many 
accessories and operating methods which research, 
development, and invention have supplied to facil- 
itate and extend conversation at distance by elec- 
trical means. Radio-Fone, Inc. v. A. T. S. Mobile 
Telephone, Ine: 2c oso 22 asst en eee 
Invasion of mobile telephone service company of 
territory of another similar company, either in serv- 
ice or construction, intended to be prohibited un- 
less invading company first applies for and receives 
certificate of public convenience and necessity. 
Radio-Fone, Inc. v. A. T. S. Mobile Telephone, Inc. 


At common law, fractions of days counted as full 
days. State v. Jurgens --_____.__-______________ 
Determination as to validity and sufficiency of peti- 
tions for school district reorganization filed under 
cited statutes made as of date petitions filed with 
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Torts. 


county superintendent by county committee for school 
district reorganization. Virka v. Knox ---------- 
By its terms, cited statute provides that petitions, 
although presented to county committee prior to 
time of holding statutory public hearing, shall not 
be filed with county superintendent until 10 days 
following public hearing. Virka v. Knox -_------- 
If publication day falls upon holiday, publication 
preceding day in weekly newspaper complies with 
statutory requirement that publication be had upon 
same day of week as first publication. Hollstein 
vi. Adams: 2232245 eoeel i oes ee 


Common law rule of governmental immunity not 
completely abrogated in this state by judicial pro- 
nouncement. Webber v. Andersen ~.----_~__-.-__ 
General demurrer to cause of action for negligence 
must be based on pleading of facts and not mere 
allegations or conclusions of law. Webber v. An- 
éersen: 2 waec ke os oe ee eee sk le 
Where act one which reasonable man would recog- 
nize as involving risk of harm to another, risk un- 
reasonable and act negligent if risk of such magni- 
tude as to outweigh what law regards as utility of 
act or of particular manner in which done. Johnson 
v. Municipal University of Omaha -__---.________. 
Section of Uniform Interstate and International Pro- 


, cedure Act applies when tortious act or omission 


occurs in state even though resulting injury occurs 
elsewhere. Von Seggern v, Saikin ~.---__.--._.__ 
Section of Uniform Interstate and International Pro- 
cedure Act authorizes exercise of jurisdiction when 
tortious act or omission takes place without state but 
injury occurs within state and there is some other 
reasonable connection between state and defendant. 
Von Seggern v. Saikin —~---~--~--__.---- 
Manufacturer strictly liable in tort when article 
he places on market, knowing it is to be used with- 
out inspection for defects, proves to have defect 
that causes injury to person rightfully using article. 
Kohler v. Ford Motor Co. ~--------.--__-___ 
Cited statute constitutional; Legislature may abro- 
gate right of action for tort to happen in future, 
State Securities Co. v. Norfolk Livestock Sales Co., 
Ines: - os eeve coe eee se ee ee 
Person injured by negligence of another and claim- 
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ing right to. recover for future pain and suffering 
and permanent disability can recover for such ele- 
ments as evidence shows reasonably certain to be 
experienced in future. Jindra v. S. M. S. Trucking 
COs iwecu at os ee eo eee ee 


Traffic Controls. 


1, 


Treaties. 


Trespass. 


Trial. 


In absence of statute or ordinance, meaning to be 
given to traffic control signal that which a rea- 
sonably prudent motorist would understand and ap- 
ply. Heavican v. Holbrook ~--------.------------ 
As general rule, motorist who enters intersection 
when signal in his favor entitled to continue through 
intersection even though signal changes after he has 
entered intersection. Heavican v. Holbrook —_-____ 
Motorist intending to make left turn at intersec- 
tion, where left turns controlled by separate traf- 
fie signal light, may enter intersection on favorable 
signal and complete turn even though signal changes 
after he entered intersection. Heavican v. Holbrook 
Motorist intending to make left turn, who would 
otherwise have right-of-way over through traffic, 
may lose right-of-way by stopping in intersection 
and yielding right-of-way to through traffic before 
completing turning movement. MHeavican v. Hol- 
DYOOKS sc eeceS oo ee oo ein 


Power of Congress over Indian affairs plenary and can- 


not be limited by treaty. Robinson v. Sigler _____ 


Failure to instruct jury to return verdict for nominal 


damages in action for trespass, where defendant ad- 
mitted trespass, error. George Rose Sodding & 
Grading Co., Inc. v. City of Omaha _--.-_________ 


State has burden of establishing legal sufficiency 
of consent to search and seizure; existence and volun- 
tariness of consent question of fact. State v. Hollo- 
WAY ciseseoe ceeee ede e bs ssa set ee See 
Prejuidcial error for district court to submit to 
jury essential issue of fact without evidentiary sup- 
port. Todd v. Boals ___~--~----.-----~--2- ee 
In cases involving child custody determinations in 


‘juvenile and other courts, findings of trial court, 
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10. 


11. 


12. 


18. 


14. 


both as to evaluation of evidence and matter of cus- 
tody, not disturbed unless clear abuse of discretion 
or decision against weight of evidence. State v. 
Randall. 222222 eo sco eas cee eons ie se8 
Before witness permitted to testify as to testimony 
of witness at former trial, must be shown that wit- 
ness able to recall and relate substance of entire 
testimony upon subject or topic involved. State v. 
Christiansen’ on. coseu ese e coe ccc ccc ec eoe eke cu 
Admission of incompetent evidence not prejudicial 
where same fact established by testimony of com- 
plaining party. State v. Christiansen _-.__.----.-- 
When indigent defendant has made known to court 
he desires to appeal his conviction, that appeal must 
ordinarily be granted at public expense and cannot 
be defeated either by court or lack of action on part 
of his attorney. State v. Myles _-__-_----.------- 
In post conviction proceeding, petitioner has burden 
of establishing basis for relief. State v. Myles -__- 
Party calling witness does not vouch for credibility 
of witness. Conn v. ITL, Inc. _--_.---~--------~-- 
Testimony by expert witness as to weight of exhibit 
weighed on laboratory scale admissible without prior 
evidence as to accuracy of scale. State v. Smith --__ 
Duty of prosecuting attorney to conduct trial in such 
manner as will be fair and impartial to rights of 
accused, no matter how guilty he may be. State v. 
SMith? 3222.2 eh oe ae 
Cited statute requires railway commission to hold 
hearing on application or petition unless not opposed 
and disposition made by use of affidavits. Allen v. 
Omaha Transit Co., Inc, _------------------------- 
General rule as to opinon of lay witness that wit- 
ness may testify only to facts perceived by his 
senses and may not give opinion or conclusion. 
Shamburg v. Folkers ___-.-___.----_-_----------- 


‘Lay witness may testify to relevant opinion based 


upon facts perceived by him if opinion of kind nor- 
mally formed by person constantly and correctly and 
witness cannot accurately, adequately, or with rea- 
sonable facility describe fundamental facts upon 
which opinon based; in substance such process under 
these circumstances description. Shamburg v. Folk- 
OFS. 25 ee a cee Soho se ee 
Unnecessary to repeat same objection to further tes- 
timony of same nature by same witness in order to 
save error; however, failure to object to identical 
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‘or substantially same incompetent testimony by an- 


other witness waives erroneous ruling in admis- 
sion of testimony of first witness. Shamburg v. 
Wolkérs? 2.0.20 ees oe oe a eee, 
Where court of equity obtains jurisdiction of cause 
for any purpose, may retain it for all and proceed 
to final determination of case, adjudicate all matters 
in issue, and thus avoid unnecessary litigation. Free- 
mans °V3. Rose: ..2<2o8i cososeches bees ache cee hese. 
Where evidence insufficient to sustain verdict in 
favor of plaintiff, duty of trial court to dismiss ac- 
tion on motion of defendant. Sinnett v. Dial Constr. 
COs Oi bt See a eee Boeck ode sents 
Refusal of trial court in criminal case to direct 
prosecutor to accept offer by defendant to stipulate 
to essential element of alleged offense ordinarily con- 
stitutes no ground for new trial. State v. Narcisse 
Testimony of alleged victim in criminal prosecution 
for sodomy with human being insufficient for con- 
viction unless corroborated in accordance with rules 
pertaining to other sexual offenses. State v. Nar- 
CISS@: .22Se oe oe eee eee cee ee 
Under provisions of cited statute, determination that 
accused mentally incompetent to stand trial effec- 
tive as of date of determination and operates to sus- 
pend criminal proceedings until disability removed; 
does not invalidate prior proceedings nor constitute 
finding or determination that accused insane or in- 
competent to stand trial or assist in own defense 
at any prior time. State v. Klatt --.-..-___._.-__ 
Defendant in criminal action presumed sane until 
defendant produces evidence of insanity at time of 
alleged crime; if any evidence produced, State must 
then sustain burden of producing evidence that de- 
fendant sane at time of crime beyond reasonable 
doubt. State v. Klatt _--__-___-_...-22.-_--____. 
Verdict of finder of fact on issue of insanity will 
not be disturbed unless insufficient evidence to sup- 
port findings. State v. Klatt __..._-_____________ 
Question of whether legal sanity of accused estab- 
lished beyond reasonable doubt at trial one of fact 
to be determined by trial court when jury waived; 
where substantial evidence to sustain finding of trial 
court on that issue, that determination not disturbed 
on appeal. State v. Klatt ------__------___-__--. 
Motion for change of venue in criminal case ad- 
dressed to sound discretion of trial court and its 
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25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


ruling not disturbed unless clear abuse of such dis- 
cretion shown. State v. Klatt ___---.------------- 
Where classification or degree of crime depends 
upon determination of certain minimal value of 
property and there is market for that type of 
property, State must present proof by competent 
evidence that market value of property at time and 
place of crime charged equal to or exceeded desig- 
nated minimal value. State v. Hayes ------_-.-.- 
Post Conviction Act requires that unless motion, 
files, and records of case show petitioner entitled to 
no relief, court shall grant prompt evidentiary hear- 
ing, determine the issues, and make findings of fact 
and conclusions of law with respect thereto. State 
V.. Nireilite: 66s o wee sooo a cu edbca Scuaeucetes 
Standard for validity of guilty plea is whether plea 
represents voluntary and intelligent choice among 
alternative courses of action open to defendant. 
State: -v. Cruse .22 2202222 s2 ees oh ene cae ease 
Possibility that stolen truck might be abandoned 
later not defense to charge of auto theft. State v. 
Warner 222. 22 ees se So cee 
In absence of request, trial court not required to 
instruct in regard to lesser included offenses. State 
We Warmer: 2s. 22225-28c 20a ecteccca ble esh es 
Among intervals ordinarily to be excluded in com- 
putation of time for speedy trial are delay resulting 
from (1) other proceedings concerning defendant or 
(2) continuance granted at request or with consent 
of defendant. State v. Russo ~-..-.--_---.------- 
If court has instructed jury generally on law and 
has not withdrawn any essential issue from consid- 
eration by jury, error cannot be predicated on failure 
to charge on some particular phase of case unless 
proper instruction requested by party complaining. 
State v. Russo —~---.----_--__o___-_-___e ee 
Where default has been regularly entered, within 
discretion of trial court as to whether default judg- 
ment shall be set aside; in absence of showing of 
abuse of discretion, Supreme Court will not inter- 
fere. Michaelis v. Michaelis ___...---..-..__-___- 
Facts and circumstances in each case determine 
whether there has been abuse of discretion; among 
matters to be considered are promptness of motion 
to vacate, negligence or want of diligence of party 
moving to vacate, and avoidance of unnecessary de- 
lays and frivolous proceedings in administration of 
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justice. Michaelis v. Michaelis ~--__-----_----___ 
Resolution of conflicts and inconsistencies in testi- 
mony of witness question of fact for jury: jury’s 
function to determine which, if any, of inconsistent 
statements of witness is true. State v. Ford ~_-.. 


- In sex crime, testimony on direct examination con- 


cerning victim’s complaint should be confined to 
fact that complaint was made, and details of event, 
including identity of person accused, not proper sub- 
jects of inquiry unless complaint spontaneous, un- 
premeditated statement so closely connected with 
act as to be part of res gestae. State v. Juarez __ 
Statement relating to startling event or condition 
made while declarant under stress of excitement 
caused by event or condition generally admissible as 
exception to hearsay rule, whether treated as part 
of res gestae or as spontaneous declaration or ex- 
cited utterance. State v. Juarez ~-...-------.-___ 
Where question asked of witness, and answer re- 
sponsive to question and received without objection, 
and motion then made by counsel to strike out such 
evidence on ground of incompetency, discretionary 
with court whether to sustain motion or not. State 
vi Masek’. ..2o25-4- 22-222 2k eee he 
Ordinarily, question of negligence, contributory neg- 
ligence, and assumption of risk are for jury; where 
evidence of assumption of risk so clear that rea- 
sonable minds can reach no other conclusion, di- 
rected verdict for defendant proper. Jeffrey v. 
Retzlaff. wes2s cok ces a eS ee 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could properly 
find guilt beyond reasonable doubt. State v. Small — 
State v. Black Bear ________._______e_-_ 
State v. Fellman ____-.--._---___- 
Proof that exhibit remained in custody of law en- 
forcement and court officers sufficient to prove chain 
of possession. State v. Gutierrez ~__.___________ 
If while criminal proceedings pending, facts brought 
to attention of court, either from own observation 
or from suggestion of counsel, which raise doubt 
as to sanity of defendant, question should be settled 
before further steps taken. State v. Boston _____ 
Except as otherwise provided by statute, matter of 
granting hearing on issue of competency to stand 
trial rests in discretion of trial court. State v. 
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42. 


43. 


44, 


45. 


46. 


47. 


48. 


49, 


51. 


52. 


Means employed in resolving question of sanity dis- 
cretionary with court. State v. Boston -~-------- 
Question, summary in nature and including state- 
ment as to ultimate fact, although improper, not 
prejudicial where witness testified in detail as to 
facts constituting offense. State v. Garza -~----- 
One may not complain of alleged misconduct of 
adverse counsel if, with knowledge of alleged mis- 
conduct, does not ask for mistrial but consents to 
take chances of favorable verdict. Johnson v. Ne- 
braska Public Power Dist. ~-_------..----------- 
To require new trial, must be shown that alleged 
improper argument such as to prejudice substantial 
rights of party. Johnson vy. Nebraska Public Power 
Dists, eat essss sta tassel oe Ss cesses 
In determining sufficiency of evidence to sustain 
verdict, party entitled to resolution of all conflicts 
of evidence in his favor and all reasonable inferences 
that can be reasonably deduced from proof. Kohler 
v. Ford Motor Co. —-__--_.-..-.~--_-~------------- 
Entertainment of belated motion to strike testi- 
mony, no proper objection having been previously 
made, discretionary with trial court. Kohler v. Ford 
Motor. "G0. weses eens {eens essen 
Asking of improper questions of witness to which 
objections sustained by court not prejudicial error 
in absence of showing that defendant thereby de- 
prived of fair and impartial trial. State v. Esca- 
MIN Gs, nee ek et ee ee a oe 
Test by which jury shall determine sufficiency of 
circumstantial evidence in criminal prosecution 
whether facts and circumstances tending to connect 
accused with crime charged of such conclusive nature 
as to exclude to moral certainty every rational hy- 
pothesis except that of guilt. State v. Escamilla _ 
Judgment of trial court in action where jury waived 
has effect of verdict of jury and will not be set 
aside unless clearly wrong. Belek v. Travelers 
Ind? Co3, 2.22252 eo eee eee ee es 
In-court identification evidence admissible where 
such identification made on basis independent of 
tainted lineup. State v. Evans ~-__..---.---_____ 
In determining whether party entitled to directed 
verdict, evidence must be considered most favorably 
to other party; every controverted fact must be re= 


‘solved in his favor, and he is entitled to benefit of 


every reasonable inference that may be drawn there- 
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from. Hacker v. Perez ---.-----------~--------- 
Question of whether pretrial photographic identifi- 
cation procedure impermissibly suggestive must be 
determined by evaluation of all surrounding circum- 
stances. State v. Tramble _.____.__.------------ 
To justify conviction on circumstantial evidence, 
necessary that facts and circumstances essential to 
conclusion sought be proved by competent evidence 
beyond reasonable doubt, and when taken together 
must be of such character as to be consistent with 
each other and with hypothesis sought to be estab- 
lished thereby, and inconsistent with any reason- 
able hypothesis of innocence. State v. Eickmeier - 
After jury has considered evidence in light of cir- 
cumstantial evidence rule and returned verdict of 
guilty, verdict on appeal may not, as matter of law, 
be set aside for insufficiency of evidence if evidence 
sustains some rational theory of guilt. State v. 
Mickméier see cl2 sss cc es cece ccc cee seeks 
When fact in issue may be explained by production 
of article or object to which testimony relates, proper 
to produce such object or article and exhibit it to 
jury. State v. Eickmeier ~-_--_---___--.-.------- 
Evidence of crime, like one charged against an 
accused, admissible if tends to prove particular crim- 
inal intent necessary to constitute crime charged. 
State “vi Moore: 2.2. 222222sses-cisee ede seseteetos 
Whether other crimes too remote determinable by 
exercise of judicial discretion; limits of discretion 
set by facts of each case. State v. Moore ____----- 
Litigant who knowingly and deliberately assumes 
particular position in judicial proceeding, generally 
estopped to take position inconsistent therewith to 
prejudice of adverse party. Brander v. Eagle Race- 
Ways; Ine¢:., 2222s 22sec nh eess se ek ok cece esaccen 
Policy of insurance given effect according to ordi- 
nary sense of terms used, and if clear, will be ap- 
plied according to their plain and ordinary meaning. 
Brander v. Eagle Raceways, Inc. __---------------- 
Verdict may be set aside as excessive only when so 
clearly exorbitant as to indicate was result of pas- 
sion, prejudice, or mistake, or clear that jury disre- 
garded evidence or controlling rules of law. Winston 
Ws. Davis 22ucohi0s2 5. U bse eo ee es 
Where motion for new trial presents questions of 
fact concerning regularity of jury’s deliberations, 
trial court becomes trier of disputed facts with ref- 
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64, 


65. 


66. 


67. 


68. 
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70. 
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72. 


erence thereto, and its decision thereon will not be 
disturbed on appeal unless clearly wrong. Winston 
Vio DaviS 22825 soe oh ee eee cece ceee se 
In stock transfer proceeding under Motor Carrier 
Act, personal appearance of applicant at hearing not 
necessarily condition precedent to approval of pro- 
posed transfer by railway commission. epler v. 
Herman Bros., Inc. --__--.--_------------------L- 
Subject to Motor Carrier Act, determination of fac- 
tors relevant to public interest in stock transfer 
proceeding left primarily to railway commission. 
Abler v. Herman Bros., Ine. _.-__.---------------- 
In stock transfer proceeding under Motor Carrier 
Act, railway commission in weighing public interest 
possesses discretion to decide whether evidence of 
allied employment and noncompetition agreement 
necessary. Abler v. Herman Bros., Inc. --------~- 
Foundation for admission into evidence of body 
fluid test showing compliance with provisions of 
cited statute sufficient. State v. Lilja --._...----_ 
Evidence of commission of other crimes than one 
for which defendant being tried incompetent, irrele- 
vant, and immaterial, and ordinarily prejudicial to 
rights of defendant. State v. Murray —_------~-<- 
Competent for prosecution to put in evidence all 
relevant facts and circumstances which tend to estab- 
lish any of constituent elements of crime with which 
accused charged, even though such facts and circum- 
stances may prove or tend to prove defendant com- 
mitted other crimes. State v. Murray ~__-.___---- 
Delivery of life insurance policy and acceptance of 
premiums raise presumption that all conditions 
precedent such as continued insurability met; this 
presumption sufficient to sustain plaintiff’s burden of 
proof unless defendant introduces evidence to rebut 
it. Ortega v. North American Co. for L. & H. Ins. 
Where evidence introduced by insurer wholly insuffi- 
cient to rebut presumption that plaintiff in good 
health at date of issuance of policy, error for trial 
court to submit such issues to jury. Ortega v. North 
Amercian Co. for L. & H. Ins. _--.._-_-__.._----._-- 
If plaintiff without reasonable explanation testifies 
to facts materially different from his deposition con- 
cerning vital issue, change clearly being made to 
meet exigencies of pending action, evidence discred- 
ited and should be disregarded. Beshaler v. Helberg 
Rule announced in United States v. Wade, 388 U. S. 
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218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149, that in-court 
identification inadmissible if tainted by improper 
prior lineup or confrontation not retroactive. State 
Vs. (Whited: \-2s22522- brea seston euro ed 
Intent to cheat and defraud may be proved by cir- 
cumstances surrounding transaction. State v. Bo- 
hannon:. 222 2s sh son Lo ee ce acetone 
Rule stated when negligence imputed to owner who 
is passenger in own automobile and operated by an- 
other; ordinarily question for jury unless evidence 
so conclusive that minds of men could not reason- 
ably arrive at any other conclusion, then question one 
for decision by court as matter of law. Weber v. 
Southwest Nebraska Dairy Suppliers, Inc. -----.-- 
Where evidence clear that only person within class 
for which action may be brought under cited statute 
guilty of negligence as matter of law, duty of court 
to direct verdict for defendant. Weber v. Southwest 
Nebraska Dairy Suppliers, Inc. ~..---..---------- 
Special findings by district court ordinarily unneces- 
sary unless party requests them with view of ex- 
cepting to decision of court upon question of law in- 
volved in trial. Bailey v. McCoy ._-__----_-----_--- 
District court may determine any controversy be- 
tween parties before it, when can be done without 
prejudice to rights of others, or by saving their 
rights; but when determination of controversy cannot 
be had without presence of other parties, court must 
order them brought in. Bailey v. McCoy _.-..-____ 
What is public good as relates to zoning ordinances 
affecting use of property primarily matter lying 
within discretion and determination of municipal 
body to which power and function of zoning com- 
mitted; unless abuse of discretion clearly shown, 
not province of courts to interfere. J. W. Auto 
Parts, Inc. v. City of Omaha ~_--__-_______.--___.. 
Rule for consideration of motion for judgment not- 
withstanding verdict stated. Schleusener v. Nebras- 
ka Tractor & Equipment Co. .---__--_..--_.-____ 
Rule for consideration of motion for directed ver- 
dict stated. Schleusener v. Nebraska Tractor & 
Equipment Co. __-_~---------------~------_______ 
Jury instructions must be considered collectively; 
if as whole they correctly state law, no error occurs, 
although one alone may be incomplete. State v. 
Black. Bear:  ass22s22 22228-0222 26 eee 
No formal offer to prove required to obtain review 
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83. 


84, 
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87, 
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of ruling of trial court excluding answer of witness 
to question, where question itself clearly indicates 
what party expected to prove by witness. George 
Rose Sodding & Grading Co., Inc. v. City of Omaha 
Failure to instruct jury to return verdict for nom- 
inal damages in action for trespass, where defend- 
ant admitted trespass, error. George Rose Sodding 
& Grading Co., Inc. v. City of Omaha ~_-----._-__ 
Equity actions appealed to Supreme Court triable 
de novo, subject to rule that when credible evidence 
on material questions of fact in irreconcilable con- 
flict, Supreme Court will, in determining weight of 
evidence, consider fact that trial court observed 
witnesses and their manner of testifying; and must 
have accepted one version of facts rather than op- 
posite. Keenan v. Keenan __-_~_-_--..----__.--__ 
Function of prosecutor’s opening statement to gen- 
erally state nature of case; within discretion of 
prosecutor how much or how little to comment spe- 
cifically upon evidence to be offered. State v. 
Oltjenbruns ~~~---.--__-___.___ Sees seo ts 
Question leading. when so framed as to suggest to 
witness answer which is desired of him; converse- 
ly, question not leading where does not in any way 
indicate or suggest answer desired. State v. Hoff- 
Meyer, -22.2 sich oe oe ose ee eee oes 
Trial court in criminal case has large, though not 
unlimited, discretion in granting or refusing per- 
mission to ask witness leading question; discretion 
legal one and subject to proper limitations. State 
vic ‘Hoffmeyer: 22. 222-22 eae ee ee Be 
As general rule, evidence of other crimes not ad- 
missible to prove guilt of defendant of particular 
crime charged; are exceptions, however, to rule; 
such evidence relevant and admissible if tends to 
prove particular criminal intent which is necessary 
to constitute crime charged. State v. Hoffmeyer _. 
Rule stated as to duties of driver approaching un- 
protected intersection at speed as will afford reason- 
able opportunity for effective observations for cars 
approaching on intersecting road or when view com- 
pletely obstructed. Where facts undisputed, negli- 
gence may be found as matter of law. Hodgson v. 
Gladem’ 2s Sn eee ee ee 
In absence of request for cautionary instruction 
with relation to previous similar offenses, not error 
for trial court to fail to give such instruction. ° State 
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101. 


v.. Randall’ 2.222.322.5255 255h8 2 cet csescesescse 
Trial court’s finding that in-custody statement of 
accused voluntary must appear from record with 
unmistakable clarity. State v. McDonald -------- 
To be admissible, confession must be free and vol- 
untary, that is, must not be extracted by any sort 
of threats or violence, nor obtained by any direct 
or implied promises, however slight, nor by exertion 
of any improper influence. State v. McDonald —~- 
Duty of court not only to instruct as to what con- 
stitutes voluntary confession, but also to instruct 
jury to disregard alleged confession if found to be 
involuntary. State v. McDonald ~-_--__-.--.--___ 
Not proper to allow attorney’s fee in criminal cases 
only for time spent in trial and refuse allowance 
for time or services reasonably and necessarily re- 
quired and performed prior to trial. State v. Mc- 
Donald. <ceic cc sesecetes an cocoa se Ssso ec ones cee 
In prosecution for larceny in Nebraska, lack of 
consent need not be shown in express terms but 
may be inferred from circumstances appearing in 
evidence. State v. Simons ~-_----_------_-__--- 
Standards Relating to Pleas of Guilty promulgated 
by American Bar Association outline what should 
be minimum procedure in taking of pleas of guilty. 
State v. LeGear ~------------.-------------_____ 
Record of arraignment at which plea of guilty en- 
tered must show that court determined was factual 
basis for plea. State v. LeGear ~_________.-____ 
Trial court may not rely upon generalized admis- 
sions or statements by defense counsel as method 
for determining is factual basis for plea of guilty. 
State v. LeGear ~_------___----_-_--____-- 
Extent to which witness on redirect examination 
may explain testimony elicited on cross-examination 
lies primarily in discretion of trial court. State 
Vi. Mellman: 2 2s es se ee eh ts ee 
In criminal prosecution where State witness testi- 
fied to hearsay on cross-examination, discretion over 
objection to permit hearsay on redirect examination 
limited. State v. Fellman ____.__..______________ 
No denigration of right to trial to hold when de- 
fendant waives his state court remedies and admits 
guilt, he does so under law then existing; further, 
he assumes risk of ordinary error in either his or 
his attorney’s assessment of law and facts. State 
¥V. Bevins 212-2. tesc cet oe A ses ee Se 
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102. 


103. 


104. 


Trusts. 


Whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if 
he were principal offender. State v. Cook _-----~- 
Party must plead and prove existence of municipal 
ordinance in order to have benefit of ordinance. 
Heavican v. Holbrook __~--------_--_---~.--~----- 
Correctness of ruling of district court in giving or 
refusing instructions cannot be considered by Su- 
preme Court unless such ruling first challenged in 
district court by motion for new trial. State v. 
Middléton: 2222 os2-ssub2-2secenceccusfhetecee sat 


Title to school lands of this state held in trust for 


benefit of common schools and State required to 
administer them as trust property, subject to rules 
of law applicable to handling of trust estates. State 
v. Rosenberger _____-.--------------------~._--___- 


United States. 


1, 


Utilities. 
1. 


Act of Congress, approved August 7, 1882, 22 U. S. 
Stat. at Large 341, granted State of Nebraska both 
civil and criminal jurisdiction of Indians in Ne- 
braska. Robinson v. Sigler ~---__--.-__-_----_--- 


Power of Congress over Indian affairs plenary and 
cannot be limited by treaty. Robinson v. Sigler __ 


Inherent police power of states applies both to 
Indians and to Indian country, except to extent that 
federal government preempted field, and therefore 
federal government may withdraw from field and 
turn jurisdiction back to states when chooses to do 
so. Robinson v. Sigler __-___-..-_--_-.___--_____ 


No acceptance of Public Law 280 required of State 
of Nebraska; by its terms applied to Nebraska, 
and only states not specifically mentioned required 
to accept its provisions if wanted to avail them- 
selves of it. Robinson v. Sigler -.--.-____..____ 


In order to find provision of Constitution restricts 
plenary power of Legislature to tax Metropolitan 
Utilities District, language of restriction must be 
clearly applicable. Evans v. Metropolitan Utilities 
Dist., 2cee os sb soe ees eo ete ee 
Public corporation authorized by Legislature and 
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organized pursuant thereto to carry out functions 
determined for public purpose and general welfare 
of people is arm or branch of government for this 
purpose and under plenary control of Legislature. 
Evans v. Metropolitan Utilities Dist. .....-.----- 


Motion for change of venue in criminal case ad- 
dressed to sound discretion of trial court; its ruling 
thereon not disturbed unless abuse of such discretion 
disclosed. State v. Goham —--_-------------------- 
State-v. Klatt: s2254 ofe2cec2 eu sce ee Seats eee ce 


Plea of guilty, voluntarily entered, waives any ob- 


jection to overruling of motion for change of venue. 
State v. Hamilton ~-.-_..--.-------------------- 
Request for change of venue in criminal case ad- 
dressed to sound discretion of trial court, and its 
ruling thereon will not be disturbed unless abuse 
of discretion shown. State v. Hoffmeyer -------- 


In determining whether party entitled to directed 
verdict, evidence must be considered most favor- 
ably to other party; every controverted fact must 
be resolved in his favor, and he is entitled to bene- 
fit of every reasonable inference that may be drawn 
therefrom. Hacker v. Perez -_.--_-------------- 
After jury has considered evidence in light of cir- 
cumstantial evidence rule and returned verdict of 
guilty, verdict on appeal may not, as matter of 
law, be set aside for insufficiency of evidence if 
evidence sustains some rational theory of guilt. 
State v. Hickmeier ~----------__-_-.-------__.~_- 
Verdict may be set aside as excessive only when 
so clearly exorbitant as to indicate was result of 
passion, prejudice, or mistake, or clear that jury 
disregarded evidence or controlling rules of law. 
Winston v. Davis -----------------.----2--_- 
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Where party has sustained burden and expense of ... 


trial and succeeded in securing judgment of jury 
on facts in issue, he has right to keep benefit of 
that verdict unless prejudicial error in proceedings 
by which it was secured. Beshaler v. Helberg ____ 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could properly 
find guilt beyond reasonable doubt. State v. Alcorn 
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Waiver. 


Defendant may waive constitutional right or guarantee 


Wills. 


Witnesses. 
1. 


provided done so knowingly and voluntarily. State 
Vv: Hatten” 22: 28.2222 cc lecdu ec wlencescacesalee se 


In action for construction of will, extrinsic evidence 
admissible to show attendant circumstances under 
which will made and to enable court to place itself 
in situation of testator. Hays v. Johnson -__---~-- 
Evidence as to property of deceased, its value, its 
distribution under will, costs and expenses of ad- 
ministration, and estate taxes paid by executrix 
sufficient to sustain determination of inheritance 
tax liability of estate. Reller v. McArthur ___.-_ 
Where real estate sold pursuant to general power 
of sale contained in will, judgment creditor of bene- 
ficiary of estate has no lien upon property sold or 
proceeds of sale. Steven v. Ford —------.--__- -- 
Codicil may alter, enlarge, or restrain provisions of 
will; distinguishing feature is addition to or quali- 
fication of will. Flint v. Panter ~_----.--__-___. 
Notice that will and codicil being offered for probate 
sufficient to put party receiving notice upon inquiry 
to determine what documents being offered for pro- 
bate. Flint v. Panter ~__~__-_--_--.-..-__-.-L__. 


In order to deny claim to privilege against self- 
incrimination by witness, must be perfectly clear to 
trial judge, from careful consideration of all cir- 
cumstances in case, that witness mistaken and an- 
swer or answers cannot possibly tend to incrim- 
inate. State v. Holloway ~_-__--__--__..-_~-____- 
Rule is that new trial not granted on grounds of 
newly discovered evidence when only effect of evi- 
dence to impeach or discredit witness. State v. 
Goham: ~ 22622 -22222522 0 ote ecnoceseecle eS 
Before witness permitted to testify as to testimony 
of witness at former trial, must be shown that wit- 
ness able to recall and relate substance of entire 
testimony upon subject or topic involved. State 
v. Christiansen ~.-_.__--._----____-____ 
Party calling witness does not vouch for credibility 
of witness. Conn v. ITL, Ine. _--.-_--__________ 
Testimony by expert witness as to weight of ex- 
hibit weighed on laboratory scale admissible with- 
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out prior evidence as to accuracy of scale. State 
ve Smith) i 2oc cece eco selec eel beet Mele 
In prosecution for burglary, witness who only re- 
ceiver of stolen property or accessory after the fact 
not accomplice of defendant. State v. Holoubek __ 
General rule as to opinion of lay witness that wit- 
ness may testify only to facts perceived by his 
senses and may not give opinion or conclusion. Sham- 
burg ‘vy. Folkers. 222522212 ss2c2-s-2 22 cc usnie 
Lay witness may testify to relevant opinion based 
upon facts perceived by him if opinion of kind nor- 
mally formed by person constantly and correctly and 
witness cannot accurately, adequately, or with rea- 
sonable facility describe fundamental facts upon 
which opinion based; in substance such process un- 
der these circumstances description. Shamburg v. 
Folkers” 23-22 oon et cou tee ees 
Unnecessary to repeat same objection to further 
testimony of same nature by same witness in order 
to save error; however, failure to object to identi- 
eal or substantially same incompetent testimony by 
another witness waives erroneous ruling in admis- 
sion of testimony of first witness. Shamburg v. 
Folkers: ssscccetess cee eee ee ee eee ees 
Resolution of conflicts and inconsistencies in testi- 
mony of witness question of fact for jury; jury’s 
function to determine which, if any, of inconsistent 
statements of witness is true. State v. Ford ___.-- 
Where question asked of witness, and answer re- 
sponsive to question and received without objection, 
and motion then made by counsel to strike out such 
evidence on ground of incompetency, discretionary 
with court whether to sustain motion or not. State 
Vs. Masek” 2222 bone Yo Ss ee 
Conviction based on eyewitness identification at trial 
following pretrial identification by photograph will 
be set aside on that ground only if photographic 
identification procedure so impermissibly suggestive 
as to give rise to very substantial likelihood of ir- 
reparable misidentification; each case must be con- 
sidered on own facts. State v. Moss --__________ 
Failure to require opinion of medical expert witness 
be based upon reasonable medical certainty not prej- 
udicial where witness testified to objective find- 
ings and answer expressed positive opinion. State 
va Garga oo 2 use oe 
Weight and credibility of testimony of both lay and 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


23. 


expert witnesses as to amount of damages sus- 
tained by landowner peculiarly of local nature to be 
decided by jury; verdict will not be overturned if 
based on testimony. Johnson v. Nebraska Public 
Power: Dist: 225% ss) ota she tee ee 
Asking of improper questions of witness to which 
objections sustained by court not prejudicial error 
in absence of showing that defendant thereby de- 
prived of fair and impartial trial. State v. Es- 
camilla. 2-32.20 oboe ee a i 
Primary factor in determining whether independent 
basis for in-court identification exists is opportunity 
afforded witness to observe defendant under circum- 
stances free from taint. State v. Evans —.-.--_-- 
Not province of Supreme Court to pass on credi- 
bility of witnesses or weigh evidence in criminal 
ease. State v. Walker ---_--.--__-_.-----------~- 
State v. Bohannon _____-----------..--.----------. 
Either lay or expert witnesses may testify as to 
value of property if shown they have acquaintance 
with property and are informed as to state of mar- 
ket. Chudomelka v. Board of Equalization ._.__- 
Competency of witness to testify as to value is mat- 
ter within discretion of trial court. Chudomelka v. 
Board of Equalization -__.-__.-___-_--__-__-_.___ 
No formal offer to prove required to obtain review 
of ruling of trial court excluding answer of witness 
to question, where question itself clearly indicates 
what party expected to prove by witness. George 
Rose Sodding & Grading Co., Inc. v. City of Omaha 
Equity actions appealed to Supreme Court triable 
de novo, subject to rule that when credible evidence 
on material questions of fact in irreconcilable con- 
flict, Supreme Court will, in determining weight of 
evidence, consider fact that trial court observed 
witnesses and their manner of testifying, and must 
have accepted one version of facts rather than op- 
posite. Keenan v. Keenan __-____--_.-__--______ 
Question leading when so framed as to suggest to 
witness answer which is desired of him; conversely, 
question not leading where does not in any way in- 
dicate or suggest answer desired. State v. Hoff- 
MOVOR - oo tee eee ee nD 
Trial court in criminal case has large, though not 
unlimited, discretion in granting or refusing per- 
mission to ask witness leading question; discretion 
legal one and subject to proper limitations. State 
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24, 


25. 


26. 


27. 


v. Hoffmeyer ~------------------~-------~---+------ 
In determining sufficiency of evidence to sustain 
conviction in criminal prosecution, not province of 
Supreme Court to resolve conflicts in evidence, pass 
on credibility of witnesses, or weigh evidence. State 
Vic ISIMONS* Ae hes ot Fe re Sn Be 
Extent to which witness on redirect examination 
may explain testimony elicited on cross-examination 
lies primarily in discretion of trial court. State 
v:: Felliman: ‘a2sete.ce228 2 chao eee ec eee 
In criminal prosecution where State witness testi- 
fied to hearsay on cross-examination, discretion over 
objection to permit hearsay on redirect examination 
limited. State v. Fellman ___-----_--.-.--.__-. 
Credibility of witnesses and weight of evidence for 
jury to determine in criminal case, and verdict of 
jury may not be disturbed by Supreme Court un- 
less clearly wrong. State v. Middleton -_________ 


Words and Phrases. 


1. 


Relation of master and servant cannot be defined 
in general terms with substantial accuracy. Todd 
Vi Boals 22-2325 hess oet oe cel tees esk eel esos 
Under provisions of L.B. 448 (sections 79-1330 to 
79-1344, R. S. Supp., 1967), term “per pupil cost” 
means district’s current operating expense for pre- 
ceding year, as shown in district’s annual financial 
report, divided by average daily membership of resi- 
dent and nonresident pupils for preceding year, un- 
less context in which term “per pupil cost” used 
otherwise. School Dist. of Omaha v. State Board 
of Education: 2220222 5s2e ho So 
Word “airport” in clause “any city * * * owning 
or operating an airport” in Cities Airport Author- 
ities Act, means airport qualified and licensed for 
public use. Elliott v. City of Plattsmouth ________ 
“Municipal corporations,” as used in Article VIII, 
section 7, Constitution of Nebraska, refers to munic- 
ipal corporations in strict and legal sense of those 
which exercise governmental functions, as distin- 
guished from proprietary functions. Evans v. Met- 
ropolitan Utilities Dist, .-._.....--_..-___u-_-_____ 
Trailer which is used as office may be subject of 
burglary under cited statute. State v. Warner ___ 
In automobile liability insurance policy, word house- 
hold in omnibus clause extending liability available 
to insured to other members of household means 
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10. 


11. 


12. 


13. 


14, 


16. 


16. 


those who dwell under same roof and compose a 
family. State Farm Mut. Auto. Ins. Co. v. Selders - 
When one knows that dangerous condition exists, 
appreciates its dangerous nature and deliberately 
exposes himself to such danger, he assumes risk 
of injury from it. Jeffrey v. Retzlaff ----------- 
Term “unlawfully” word of common usage and as 
such need not be specifically defined in instruction 
or statute. State v. Nea] ~---.--.----------~---- 
Term notice in cited statute refers to actual notice 
and does not include constructive notice afforded by 
perfection and recording of security instrument. 
State Securities Co. v. Norfolk Livestock Sales Co., 
ING. 22se bec os8 tesco a coeleei Sentence soe ss 
Lesser included offense one which includes some of 
elements of crime charged without addition of any 
element irrelevant to crime charged. State v. Es- 
Camilla. somo coer ee ete eaten tok ee 
For purposes of taxation, terms actual value, mar- 
ket value, and fair market value mean exactly same 
thing; actual value to be determined by using ap- 
plicable elements including those specified in cited 
statute. Chudomelka v. Board of Equalization ___ 
In construing writing, words used should be given 
their ordinary and popularly accepted meaning in 
absence of explanation or qualification. Rogers v. 
Neinian: 222252. sc-se2s eb scesu le ee ek 
Provision in lease granting lessee option to purchase 
in event “the lessors shall place the premises up for 
sale” does not apply to sale of undivided interest 
in premises by one lessor to another lessor. Rogers 
ve NeIMan 25ers oo oon ceccteen Jose Set eeee seo 
In service partnership agreement with provision 
that partners base payment for good will on annual 
income, word “income” ordinarily imports net prof- 
its. Bailey v. McCoy ~_----__~___ 2. _____e fooee 
In broad sense term telephone and telephony includes 
entire art of speech transmission with many acces- 
sories and operating methods which research, de- 
velopment, and invention have supplied to facilitate 
and extend conversation at distance by electrical 
means. Radio-Fone, Inc. v. A. T. S. Mobile Tele 
phone, Inc. ~___----------- ee 
Concealment, within meaning of cited statute, sim- 
ply means any possession of goods in such manner 
as to keep them from rightful owner and intent to 
deprive owner of his property. State v. Oltjenbruns 
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Question leading when so framed as to suggest to 
witness answer which is desired of him; conversely, 
question not leading where does not in any way 
indicate or suggest answer desired. State v. Hoff- 
Meyer, 2222) ese Sees Sew ek 
Habeas corpus is writ of right but not writ of course, 
and probable cause for its allowance must be shown. 
Middlebrook v. Sigler ~-_---------_--------+-------. 
Applicable part of “full reporting” clause in de- 
fendant’s policy of provisional fire insurance issued 
to plaintiff construed to limit liability to that propor- 
tion of any loss which last reported value bears to 
actual value at time of report, provided liability 
does not exceed amount stated in schedule endorse- 
ment of policy. Nile Valley Coop. G. & M. Co. v. 
Farmers Elevator Mut. Ins. Co. -._-------.------- 
Judicial sale advertised for front door of courthouse 
may be held at front of steps on first floor inside 
courthouse. Hollstein v. Adams ~__---.----__---_ 
If publication day falls upon holiday, publication 
preceding day in weekly newspaper complies with 
statutory requirement that publication be had upon 
same day of week as first publication. Hollstein 
VeJAdams: 2200 soe os so cece ee oe ok ee el 
Chapter 57, article 9, R. R. S. 1948, contemplates 
that determination of correlative rights of adjoining 
owners in pool of oil or gas shall be determined on 
fair, reasonable, and equitable basis. Farmers Irr. 
Dist. v. Schumacher —_----.___~--._________-_-_-_ 
Word “receiving” in offense of receiving stolen prop- 
erty, essentially means acquisition of control in 
sense of physical dominion or apparent legal power 
to dispose. State v. Aleorn ________________-______ 


Workmen’s Compensation. 


1. 


Requirement that objective symptoms of injury be 
produced “at the time” of accident satisfied if symp- 
toms manifest themselves according to natural course 
of such matters without any independent interven- 
ing cause shown. Gifford v. Ag Lime, Sand & 
Gravel’ Co.. J2232-ssc005 sees en 
Workmen’s Compensation Act does not require ob- 
jective symptoms of injury produced at time of 
accident be observed by others or their existence be 
proved by independent testimony. Gifford v. Ag 
Lime, Sand & Gravel Co. ___-----___... 
On appeal of workmen’s compensation case to Su- 


701 


705 


720 


781 


781 


825 


854 


57 


57 


Vou. 187] INDEX 


10. 


11. 


12. 


13. 


preme Court, if reasonable competent evidence to 
support findings of fact in trial court, judgment, 
order, or award not modified or set aside for in- 
sufficiency of evidence. Gifford v. Ag Lime, Sand 
& Gravel Cov i322. so ote fos te sees eee 
Upon appellate review of workmen’s compensation 
case in Supreme Court, cause considered de novo 
only where findings of fact not supported by evi- 
dence as disclosed by record. Gifford v. Ag Lime, 
Sand & Gravel Co. ~.--~-.----~------~-----..--- 
Applicability of workmen’s compensation statute 
providing attorney’s fees and penalty for waiting 
time for delinquent payments turns largely on facts 
of each ease. Marshall v. Columbus Steel Supply _ 
Workmen’s compensation claimant, unaided by pre- 
sumption, bears burden of proof that his employ- 
ment in fact caused compensable injury. Conn v. 
TT Gy IMGs cect ceuscse se cecceebs ose see kee sees 
Workmen’s compensation claimant with atherosclero- 
sis which was personal risk and cause of otherwise 
compensable injury may recover under these circum- 
stances: Employment risk greater than that of ordi- 
nary nonemployment life was cause of injury. Conn 
V.. VEG, ANG ses sas tslkoacetecteeteccusceseesss 
Losses in bodily function are important only insofar 
as they relate to earning capacity and loss thereof. 
Shotwell v. Industrial Builders, Inc. ~...--.-_.--_ 
Disability defined in terms of employability and 
earning capacity rather than in terms of loss of 
bodily function. Shotwell v. Industrial Builders, 
Ine. , oeeasacese ee elede cL ides Sede Veg ed 
When employee’s injuries caused by willful negli- 
gence, may not recover compensation. Bole v. S. 
M;, 8S. Trucking™..Co; -wo ns cache ccc leceel cece ok 
On appellate review of workmen’s compensation case 
in Supreme Court, it will not be considered de novo 
if findings of fact are supported by evidence. Bole 
v. 8. M. S. Trucking Co. __-----.--__--_-- eee 
General test in determining whether employee serv- 
ant of original master, or of party to whom has 
been furnished, whether in particular service which 
he is engaged to perform he continues to be liable 
to direction and control of master, or becomes sub- 
ject to that of party to whom he is lent or hired. 
Mid-America Pipeline Co. v. Warren _____-______ 
Rule stated as to relationship of employee between 
original master and new master to whom loaned. 
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Mid-America Pipeline Co. v. Warren —-----.------- 
Before new relationship from original master to 
new master can be made effective, servant must un- 
derstand he is submitting himself to control of new 
master. Mid-America Pipeline Co. v. Warren -_--- 
In workmen’s compensation proceeding, district court 
finding against party will be set aside if evidence 
compels finding for that party. Adler v. Jerryco 
Motors; Ine. 22--s2-sss22-25-2 26 sees s ise - ens 
Under Workmen’s Compensation Act, recreational 
or social activities within course of employment when 
employer derives substantial direct benefit from ac- 
tivity beyond intangible value of improvement in 
employee health and morale that is common to all 
kinds of recreation and social life. Adler v. Jerryco 
Motors;: ‘Inc, ssn esos pos seue sete esheets ck 


Burden on one who attacks validity of zoning ordi- 
nance, valid on face and enacted under lawful au- 
thority, to prove facts which establish its invalidity. 
City of Imperial v. Raile ~--------------------_.- 
Municipal corporation cannot be estopped from en- 
forcing valid ordinance, and injunction proper rem- 
edy to prevent continuing violation of lawful zoning 
ordinance. City of Imperial v. Raile _____.--_.__ 
What is public good as relates to zoning ordinances 
affecting use of property primarily matter lying 
within discretion and determination of municipal 
body to which power and function of zoning commit- 
ted; unless abuse of discretion clearly shown, not 
province of courts to interfere. J. W. Auto Parts, 
Inc. v. City of Omaha ~__-_.._.-- 2222 
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